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Introduction: History and Originalism

The infant periods of most nations are buried in silence or veiled in
fable. . .. The origin & outset of the American Republic contain les-
sons of which posterity ought not to be deprived.

— James Madison to William Eustis, July 6, 1819

CONSTITUTIONAL ORIGINALISM Is inextricably wedded to history. Ever since
the provocative theory of interpretation emerged several decades ago, its core
commitment—that the United States Constitution should be interpreted to-
day in accordance with its original meaning at the time of its inception—has
inescapably implicated historical inquiry.! To know what the Constitution
means, originalists claim, demands that we look to the past. Sometimes that
leads inquirers to the more recent past, especially in the case of the enor-
mously important Reconstruction amendments that were added to the Con-
stitution following the end of the Civil War. But more often than not, it
requires a deep dive into the distant eighteenth-century past—a return to the
American Founding, when the Constitution was created. While history has
always mattered to American constitutional interpretation, the marked em-
phasis that originalism places on the past sets it apart.? Nowhere else do the
study of history and the practice of constitutionalism and law so directly and
consequentially collide. Nowhere in contemporary American life is history
more relevant or important.
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2 INTRODUCTION

Originalism has taken on heightened significance of late. Thanks to the
vicissitudes of recent American politics, the United States judiciary is now
stacked with self-identified originalists, and for the first time in its history,
the Supreme Court boasts an originalist majority. And we have already be-
gun to see how an originalist Court is liable to draw on constitutional history
to radically remake modern law. Its recent appeal to the standard of “history
and tradition” to decide a slew of landmark cases is only one of the clearest
signals.3 In the coming years, those with the power to determine the content
of fundamental American rights—to freely speak and worship, to keep and
bear arms, to enjoy equal protection before the law—as well as the powers of
the presidency, the legitimacy of the administrative state, and the scope of
the national government’s power to reform healthcare, address climate
change, and protect voting rights, will increasingly do so by reference to his-
tory and what the Constitution purportedly meant at the time of its creation.
The growing sway of originalist judges, meanwhile, has coincided with the
steady entrenchment of originalism in the legal academy. Each year the body
of originalist scholarship grows—scholarship originalist judges rely on to
justify their decisions. Never, therefore, has it been more important to scru-
tinize originalism’s use of history.

Originalism’s engagement with history is often deeply problematic. De-
spite claiming to recover the constitutional past as it was, most of the time
originalists create an alternative past based on the assumptions of the pres-
ent. Worse, they are seldom even aware that they’ve done so. They confi-
dently appeal to the early history of the United States to overturn a
long-standing precedent, nullify a popular law, or protect a newfangled right,
assured that they are getting things right—that they are humbly following
the law as originally laid down. But they are not. They distort the very history
from which they derive authority. It is past time to confront originalism’s use
and abuse of history.

To meet this moment, this book mounts a comprehensive historical critique
of constitutional originalism. It does so by approaching originalism anew. The
debate over originalism has been too narrowly focused. As a result, it has
skated over many of the fundamental issues implicated by the theory, issues
that raise the most urgent questions about originalists’ engagement with the
constitutional past. In what follows, I attempt to bring these dimly appreciated

issues to the surface to formulate a new critique of originalism. It is not only a
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critique based in history but one that is intended to show that no critique
of originalism is more fundamental than the historical one that cuts right
to the theory’s foundations. For too long, originalists have bypassed many of
the central questions raised by their theory. For too long, they have failed to
truly reckon with the history of the American Founding. When we recover
Founding-era constitutionalism on its own terms, we discover how deeply at
odds originalism is with the history it claims to recover and enforce as our

fundamental law. We see how un-originalist originalism turns out to be.

Originalism’s Enduring Focus

Among the biggest problems with originalism is the narrowness of its vi-
sion. This flaw is not rooted in what its advocates explicitly defend but instead
in what they often take for granted and leave unexplored. Most especially,
when originalists probe the constitutional past in search of original meaning,
their historical investigation is often strikingly narrow and limited. It is typi-
cally focused on linguistic meaning—on what the words of different constitu-
tional provisions originally meant—and almost never on the instrument in
which those words are found: the Constitution itself. What do important con-

” «

stitutional phrases such as “executive power,” “freedom of speech,” “the right

» o«

of the people to keep and bear arms,” “equal protection of the laws,” or “Full
Faith and Credit” mean? In asking these questions, originalists usually as-
sume that the Constitution’s essential nature is clear and obvious; that there
is little reason to worry if the Constitution as we habitually perceive, describe,
and delimit it today is different from the Constitution as it was once per-
ceived, described, and delimited back when it appeared. The Constitution
simply is the Constitution—the same now and always, from 1787 to the pres-
ent day. Originalists at least strive to historicize the Constitution’s meaning—
the entire originalist enterprise is based on the assumption that original and
contemporary constitutional meaning might be different.# But originalists
give little thought to the prospect of historicizing the Constitution itself. They
seldom wonder whether, as with the meaning of particular words and phrases,
the Constitution was once understood to be a different kind of thing.
Originalism’s narrow focus has been one of its hallmarks, but neither its
proponents nor its antagonists have much paused to examine it. This is per-

haps unsurprising. It is, after all, not hard to understand why there’s been
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4 INTRODUCTION

relatively little attention paid to the nature of the original Constitution. The
Constitution feels familiar. When we confront it, we do so with over two cen-
turies of practice, precedent, and experience to draw on. We have been deeply
socialized in a set of enduring interpretive traditions that shape our intu-
itions, organize our conversations, and channel our disagreements. Each
new Supreme Court term reinforces these practices, igniting more rounds of
public debate shaped by the familiar forms of argumentation and tacit as-
sumptions that have long structured our constitutional culture. It is natural
to begin where everyone else seems to—to start where our historical experi-
ence and collective socialization suggest we should. It is hardly surprising
that people have intuitively fixated on what particular words, phrases, or
clauses might mean or have sought to trace the chain of Supreme Court
precedent and doctrine, especially when most interlocutors are eager to pose
the questions in those very terms. It keeps things focused and concrete while
coordinating conversation and study. It is what our evolved constitutional
tradition has given us: a shared language of constitutional debate.

Originalism itself emerged from debates within this particular tradition—
at a specific moment in time and in response to a specific challenge.
Although originalists have subsequently asserted that their theory of consti-
tutional interpretation has been around since the Founding, in its recogniz-
able modern form it only emerged in a much later age, during the ascendance
of a liberal Supreme Court in the decades following the Second World War.°
Under Chief Justice Earl Warren, and later Chief Justice Warren Burger, the
Court dramatically expanded the scope of constitutional rights—particularly
in core areas such as civil rights, reproductive rights, and the rights of crimi-
nal defendants through controversial landmark rulings such as Brown v.
Board of Education, Griswold v. Connecticut, Miranda v. Arizona, and Roe v.
Wade. The Warren and Burger Courts’ jurisprudence was celebrated on the
political left but criticized by political conservatives angry that the Court was
inventing rights nowhere enumerated in the Constitution and, in so doing,
exceeding its judicial mandate. Rather than interpreting the Constitution, as
was their solemn charge, the justices were accused of legislating from the
bench—privileging their subjective values and policy preferences over dem-
ocratically enacted laws.

Originalism materialized from these charged complaints about judicial ac-

tivism. The term itself was not coined until 1980, and it was not until later
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that decade—when Attorney General Edwin Meese, in a famous speech be-
fore the American Bar Association in 1985, defended a “jurisprudence of
original intent,” and then a self-described originalist, Antonin Scalia, was ap-
pointed to the Supreme Court in 1986—that originalism cohered into a pub-
licly identifiable theory of constitutional interpretation.” But its key intellectual
ingredients were forged in the preceding decades.® Responding directly to the
Warren and Burger Courts’ controversial rulings, early originalists denigrated
the idea of a living Constitution—something political liberals had long
defended—insisting that the Constitution did not change unless formally
amended.? It was unlawful, originalists claimed, for judges to supersede the
sovereign people and update the Constitution’s meaning, to decide for them-
selves when society had sufficiently evolved that the Constitution meant
something different than it had before. Instead, originalists argued, judges
ought to treat the Constitution as “dead,” its meaning as fixed until lawfully
changed, and focus their interpretive efforts on recovering the original intent
of the Constitution’s drafters. The point was less to celebrate the achieve-
ments of the Constitution’s authors—even if the theory’s political and rhe-
torical success assuredly was staked to the veneration of the American
Founders—than to constrain rogue judges by ensuring that constitutional in-
terpretation would be structured by putatively neutral principles.’® Even if the
motivations behind originalism were no doubt as political as anything its
champions sought to displace, the theory was nonetheless sold as a way to
take politics out of constitutional interpretation.” It promised to transform a
Constitution that had come to be heralded for its flexibility and “majestic
generalities” back into a set of binding rules.™ In the process, it would turn
judges back into judges.

If that was the constitutional and political moment in which originalism
emerged, then the challenge the theory was devised to counter was the threat
of unmoored, open-ended interpretation. Within law, originalism responded
to the challenge posed by legal realism, which had first reared its head
around the turn of the twentieth century. Realists claimed that law was more
than abstract rules judges formally applied to cases that came before them.
Embedded in a set of political, social, and economic contexts, law was invari-
ably shaped by social interests and public policy. Judges, therefore, necessar-
ily made law as much as they interpreted it.3 Beyond law, however,

originalism was also, more indirectly, responding to the challenge posed by
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6 INTRODUCTION

the specter of radical interpretive indeterminacy, which, in the second half of
the twentieth century, was sweeping through several corners of intellectual
life as a rising chorus of philosophers, literary critics, anthropologists, histo-
rians, and many others were emphasizing the constructed nature of mean-
ing and interpretation.™# It little mattered that early originalists—like too
many critics of pragmatism, poststructuralism, postmodernism, and the
various other isms that unsettled them—often had only passing familiarity
with the wider intellectual currents they claimed to be swimming against.
Against these storms of relativism, originalism promised a formalist strong-
hold. As an entry in the burgeoning intellectual culture wars of the late twen-
tieth century, it vowed objectivity and neutrality in a legal and intellectual
world that had purportedly lost interest in those values.’s

For early originalists, bringing the Constitution back down to size—to com-
bat living constitutionalism, legal realism, the threat of semantic indetermi-
nacy, and the like—entailed emphasizing its written text and the individual
provisions found within. What better way to make the Constitution rule-like
than to demand that people stick to the Constitution’s explicit textual com-
mands? What better way to tame the boundless readings of the First and Four-
teenth Amendments or Congress’s power to regulate interstate commerce
than to transform interpretation of those clauses into an exercise in parsing
semantics and grammar and chasing after historical definitions and concrete
usages? American constitutional culture had long taken written constitution-
alism seriously, but originalism dramatically heightened the emphasis.’

As originalism evolved, the emphasis on textual provisions only deepened.
For decades now, the dominant version of the theory has been public mean-
ing originalism. Defended most conspicuously by Justice Antonin Scalia
during his lengthy tenure on the Supreme Court, this form of originalism
stipulates that modern interpreters are bound only by the Constitution’s
original public meaning—what its words would have communicated to an
average reader at the time they were written—and are thus not beholden to
the original authorial intentions that lay behind those words, the original
purposes that might have undergirded them, or the original expected appli-
cations that were presumed to follow from them.” In privileging public
meaning over all else, this brand of originalism trained virtually all attention
on the meaning of particular constitutional provisions. Eventually, this nar-

row focus came to seem obvious and natural, leaving few to wonder about
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the object of interpretation itself—to ask whether the Constitution, as much

as the meaning of its discrete provisions, has also changed over time.

Prior Critiques

Ever since it first appeared, originalism has been subjected to penetrating
critiques. These criticisms—many of them historical in character, others
normative and jurisprudential—have tended to wage battle on originalism’s
terms, focused primarily on the narrower category of constitutional mean-
ing. They go something like this.

The Constitution had no single original intent or meaning, so trying to
divine one is a fool’s errand. The Founders were as divided as we are today.
Those who wrote the Constitution did not share the same goals or expect it
to mean the same thing in practice. The same was true of the ratifiers who
approved the Constitution in special conventions throughout the states, not
to mention the vastly larger political community for whom they spoke. James
Madison thought one thing, Alexander Hamilton another, Thomas Jefferson
something different still. All interpreters can do is sift through and pick and
choose between the multiple intents and meanings fairly contained in the
historical record.”™ In many cases, moreover, original meaning is simply un-
knowable. The historical evidence is insufficient, or the documentary record
is silent, often because the issue at hand was never raised.'®

In those instances in which original meaning is knowable and can be pin-
pointed, meanwhile, it is often impossible to apply that meaning to modern
circumstances unknown to the Framers without updating, and even chang-
ing, the Constitution in the process.?° In many instances, this is because the
Constitution’s most important provisions were written in broad, general lan-
guage precisely so that they could be applied to novel circumstances in the
future.®® This is to say nothing of the frequent complaints that originalists
simplify or distort the past in their haste to find a usable past to reach their
ideologically favored results.>2 That is, that even when the original meaning—

” o« ” o«

of “executive power,” “necessary and proper,” “freedom of speech, or of the

press,” “the right to keep and bear arms,” or broader principles such as the
enumeration of congressional power, state sovereign immunity, or Congress’s
authority to delegate rulemaking to the executive branch—can be deciphered,

originalists get it wrong.
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8 INTRODUCTION

Beyond originalism’s historical mistakes, every bit as problematic is its
core commitment that original meaning be binding today. Originalism is il-
legitimate because it privileges the “dead hand” of the past—the understand-
ings and agreements of generations that have long since left the scene—over
those forced to live under that law today. Modern Americans are thus subject
to a binding authority to which none of them agreed.?4 To make matters
worse, those earlier generations we are asked to follow tolerated, even em-
braced, slavery, formally excluded scores of Americans (including virtually
all women) from political life, defended property requirements for voting,
and violently expropriated Indigenous lands. This unsavory reality severely
soils the supreme democratic foundation upon which the original Constitu-
tion is said to be based. The “people” who breathed life into the Constitution
were a woefully inadequate version of that democratic concept. We “the peo-
ple” of today are not beholden to flawed eighteenth-century values and, in-
stead, should embrace a vision of the Constitution that looks forward as
much as backward.? On top of all of this, adhering to originalism would
mean dismantling much of our current law, which would not only be im-
practical and detrimental but would abandon hard-won progress and send
us back to a benighted time of discrimination and suffering.?® For these rea-
sons, the nation is better served by alternative approaches to constitutional
interpretation that take constitutional growth, practice, and change as
seriously as original meaning.?

These criticisms continue to raise vital issues, but as potent as they re-
main, they tend to accept originalism’s narrow focus on the Constitution’s
discrete textual provisions. According to these criticisms, originalists are
mistaken either about what is entailed in recovering the original meaning of
those provisions or whether we are bound by those meanings today. But the
focus remains squarely on the meanings of specific constitutional words and
phrases.

It is worth pressing deeper. If we look more closely at originalism, what
matters most is not how its defenders think about meaning or specifically
interpret the Constitution (crucial though that is) but rather how they con-
ceive of the Constitution itself. In focusing almost exclusively on the Consti-
tution’s meaning, originalists glide past the most vital steps in their
theory—those that contemplate what it is that we are even interpreting and

ask whether that interpretive object, as we perceive it today, indeed has the
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INTRODUCTION 9

same essence, identity, boundaries, and content as the one created back in
1787. We must look beneath original meaning to the original Constitution.

Originalists’ Constitution

When we focus on the Constitution itself, we find the bulk of the original-
ist argument. What originalists often presuppose about the Constitution it-
self, while usually obscured and seldom defended, is essential to their theory.
Among themselves, originalists disagree on plenty.?® But by and large, they
reference the Constitution and its core attributes in shared matter-of-
fact ways. They often assume that the Constitution at the center of modern
jurisprudence—the one that currently is debated in federal court and studied
in law schools—is identical in kind to the Constitution that was created back
in the eighteenth century. At bottom, they presume that the Constitution is a
text (that its content is derived from its words), that its meaning is fixed (that
the meaning of its words cannot change unless it is formally amended), and
that it is a species of conventional law (that it is to be understood and inter-
preted like other kinds of law). The Constitution, originalists often assume,
self-evidently is all of these things. What you see is what you get. The real
argumentative action lies elsewhere.

While originalists might not treat their assumptions about the Constitu-
tion as especially controversial, these assumptions perform foundational
work. For one, originalists” arguments often depend on their just-so descrip-
tions of the Constitution. By seeing the Constitution in a certain kind of way,
originalists enable originalism to seem an intuitive way to interpret it. By
emphasizing the Constitution’s textual character, they make it easier to re-
duce interpretation to questions of linguistic meaning. By emphasizing the
Constitution’s legal character, they make it easier to reduce interpretation to
questions of legal principle and doctrine.

For another, originalists especially depend on the necessity of their assump-
tions about the Constitution. Originalists don’t supply these assumptions; the
Constitution does. They are, in originalists’ eyes, given. This belief is crucial.
Beneath the various normative theories that are often layered on top of it, origi-
nalism has long relied on one consistent defense: that, as an interpretive ap-
proach, it does not make a constitution but merely finds and interprets one.>9
This was what originalists promised the world from the beginning: a neutral
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10 INTRODUCTION

theory of interpretation.3® Originalists have long insisted that competing theo-
ries of constitutional interpretation, especially the many variants of living con-
stitutionalism that have long predominated, impose subjective political and
moral values on the Constitution, enabling judges to pick and choose what the
law ought to be on the basis of their own preferences or sense of the polity’s
shifting mood.3 Originalism, by contrast, claims merely to recover the Consti-
tution as it is, allowing it to speak for itself.3* This promise is why originalism
is, as one acolyte has claimed, the “single, ‘true’ method of constitutional inter-
pretation.”3 Whereas other theories get caught up in what the Constitution
ought to be, originalism alone respects the Constitution for what it is. One must
then still explain why any of us owe fidelity to that Constitution, but it is far
easier to make that case if you have already laid claim to the one, true Constitu-
tion that there is. If you establish a sharp dichotomy between judges interpret-
ing the Constitution according to what it originally meant and judges
interpreting it according to what they think is desirable for it to mean, you have
already done the work of equating originalism to fidelity.34 It is no exaggeration
to claim that originalism’s success (thetorical and substantive) rests principally
on its purported claim to merely recover the Constitution as it is.

This desire to claim the mantle of objectivity best explains originalism’s
defining shift from original intent to original public meaning as the target
of constitutional interpretation. Public meaning originalism—for several de-
cades now the dominant version of the theory—has proved so attractive pre-
cisely because it has seemed capable of making originalism properly
objective, and thus securing the theory’s long-standing aim .35 Earlier forms
of originalism, which tended to speak of recovering the Founders’ original
intent, were vulnerable to the fact of original disagreement and thus the
problem of subjective selection.3® Like us, the Founders disagreed, so choos-
ing a single interpretation meant choosing one set of Founders over another.
But public meaning originalism seemed to offer a solution. By focusing
strictly on the text of the Constitution—not what anyone thought it meant
but what its words objectively communicated at the time they were written—
originalists could disaggregate the Constitution from the quirks and preju-
dices of its creators.3” No longer would originalists have to worry about
adjudicating the Founders’ intramural squabbles. They could simply deci-
pher the Founders’ objective creation: the text that had been ratified by the
sovereign people. In approving the Constitution, the Founding generation
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INTRODUCTION 1

was, as one originalist has put it, “adopting a text” with “an objective public
meaning.”3® Which means that “the content of the law,” as another pair of
originalists has explained, is “embodied in the objective social meaning of its
text rather than in the unknowable intentions of those who voted for it.”39
Originalists could now brush the Founders’ opinions to the side and tackle
the supposedly straightforward empirical matter of discovering what the
words of the Constitution originally meant to a hypothetical average reader
at the time of enactment.4® By isolating the Constitution from the cacophony
of Founding-era voices that originally surrounded it, public meaning origi-
nalism has promised to provide the objective grounding on which the theory
has always relied and claimed constitutionalism so essentially needs.

Most everything originalists argue thus rests on their presumed belief that
the Constitution is as they describe it—that these descriptions offer a neutral
starting place for interpretation. Originalism does not—cannot—stipulate an
optional conception of the Constitution. By its own premises, it needs to unearth
and restore the real Constitution—the one that has existed as a matter of brute,
undeniable fact. Were they to admit otherwise, originalists would lose claim to
their most vital arguments and with that the basic impetus for their theory.

It is for this reason that looking at Founding-era history anew raises such
profound questions for originalism, questions that its advocates have thus
far proved unwilling or unable to grasp. The cardinal justification for origi-
nalism is that it simply recovers the Constitution as it is. If, however, the
original Constitution was not understood and conceived as originalists as-
sume it must have been, then their essentialist, just-so argument collapses
under its own weight.

Historicizing the Constitution

That is precisely what happens when we turn to history. The Constitution—
never mind its meaning, the Constitution itself—is not just so. The Constitu-
tion that is so intuitive to originalists is different from the Constitution that
instinctively sprang to Founding-era Americans’ minds—certainly the minds
of those who participated in and commented on the initial project of constitu-
tional creation.#! If we return to the Founding and allow the period to speak
for itself, reconstructing its constitutionalism on its own terms and charting
its dramatic early development, we find that the original Constitution neither
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12 INTRODUCTION

presupposed nor necessitated the assumptions upon which originalism so
essentially depends.

We find, in particular, different ways of thinking about constitutional writ-
tenness, fixity, and law that amounted to a distinct brand of constitutionalism.
Or we find sharp disagreement over the character of written constitutions, the
ways in which the Constitution was fixed, or whether the Constitution was in
any way comparable to conventional forms of law. The Founding generation
committed their constitutions to writing, but because of how they understood
both constitutions and fundamental law, they did not assume that writing con-
stitutional principles down automatically erected sharp textual boundaries
around those constitutions. To their minds, constitutions consisted of both
textual provisions and the preexisting principles of fundamental law. Only later
would that change. Meanwhile, steeped as they were in social contract theory,
Founding-era American constitutionalists believed that the federal Constitu-
tion’s content could not be divorced from the kind of union the Constitution
represented. They believed that the national government’s powers, as specified
by the Constitution’s text, depended upon whether the instrument spoke for a
nation, a union of autonomous states, or something in between. The meaning
of the written Constitution thus rested on an underlying socio-historical ac-
count of union and sovereignty that could never be wholly derived from the text
itself. Because they thought differently about written constitutionalism, more-
over, Founding-era constitutionalists often understood constitutional fixity in
non-textual terms, which allowed them to believe that constitutional principles
were at once fixed and evolving. Finally, even if the Constitution was law of
some kind, the Founding generation did not immediately assume that it was
alike in kind to other forms of law and thus susceptible to conventional legal
interpretation. It took a long time, and a series of crucial transformations along
the way, before that idea took hold, and even then, it continued to face chal-
lenges. At first and for years to come, many believed that the Constitution was
a people’s document, not a lawyer’s document.

In bringing these differences between originalist and Founding-era constitu-
tionalism into sharp relief, and recognizing the extent to which familiar constitu-
tional assumptions emerged only later—unexpectedly and contingently—we can
see just how tenuous originalism’s most foundational assumptions truly are.4? In
failing to appreciate the original uncertainty that engulfed the Constitution, and

thus the contingent origins of many of their core presuppositions, originalists fail
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INTRODUCTION 13

to appreciate how optional their conception of the Constitution is. Indeed, they
fail to see that it is a conception at all. Nothing about the original Constitution, or
fidelity to it, requires describing it as originalists do. Historicizing the Constitu-
tion illustrates that originalism’s most vital, unspoken assumptions—all those
preliminary steps in the theory that are foundational to originalism yet too often
ignored—are neither as essential nor as originalist as originalists confidently pre-
sume. They are unfounded.

Consequently, when originalists talk about the original Constitution, they
engage in subtle yet far-reaching anachronism, distorting the Founding they
claim to recover. Rather than recapturing the original Constitution as it ex-
isted, originalism wrenches it into the present, transforming it into some-
thing decidedly modern and decidedly different from what it once was.

Even though they fail to realize it, then, originalists are, in fact, no less
committed to informal constitutional change and evolution than their intel-
lectual opponents. The Constitution that originalists interpret is not the one
that existed at the Founding, but one that has slowly emerged over time, as
assumptions about constitutionalism, law, liberty, and governance have qui-
etly evolved and interpreters have been socialized to approach constitutional
questions in accordance with certain modern orthodoxies. These orthodoxies
help erase the discontinuities between our constitutional vocabulary and the
one the Founders spoke, making it seem as though our constitutionalism
was theirs and the Constitution we habitually see and interpret is alike in
kind to the one they created all those years ago. Modern jurisprudence de-
pends on this perceived continuity. But this perceived continuity is a mirage.
Our Constitution—the one at the center of modern American legal life—is
predicated on assumptions that were largely unknown at the Founding.

Historicizing the original Constitution thus poses a foundational chal-
lenge to originalism as it has long been conceived. Because the originalism
debate has been narrowly focused, this particular failing, though fundamen-
tal, has never received the attention that it deserves. This book is an attempt
to remedy that oversight—to bring this historical critique to the center of the

originalism debate where it properly belongs.
The argument proceeds in three parts. Part I examines the architecture of

originalist arguments—the tacit assumptions upon which the theory tends

to rely and the conception of the Constitution that emerges from them. It
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details, in particular, the implicit conceptions of writtenness, fixity, and law
that undergird most originalist argument. With the originalist Constitution in
view, part II turns to the eighteenth century—to the Founding generation—to
demonstrate the often radically different ways in which people back then con-
ceived of constitutionalism and law. It ranges widely over the terrain of
Founding-era constitutionalism, exploring the nature of law, the character of
rights, habits of judicial reasoning, ideas of popular constitutionalism, and
debates over the character of the federal union to show, first, how differently
the Founding generation thought about constitutional writtenness, fixity, and
law than we do today and, second, how deeply divided members of that earlier
generation were among themselves over how to understand those concepts.
Part I1I then brings this historical evidence into direct conversation with orig-
inalist theory to explain why doctrinaire originalists—no matter their long-
standing tendency to assume otherwise—can’t escape the implications of this
evidence, at least not without abandoning the essential features of original-
ism. Originalists need to either confront this evidence directly or revise their
theory in substantial, self-defeating ways. But either way, they can’t continue,
as has long been their wont, to ignore this history.

A Dbrief word is also in order on what is not discussed in this book. In con-
sidering originalists’ reliance on historical argument, I focus exclusively on
Founding-era history—on the broad period that runs from the mid-eighteenth
to the early nineteenth century, during which time the United States earned
its independence and constructed the nation’s constitutional order. While
originalists have always primarily focused on the Founding, it is not the only
period they have concentrated on.

Originalists have devoted considerable attention, especially recently, to the
Reconstruction amendments that so dramatically remade constitutional life
following the Civil War.#* Even though originalist judges still too often ignore
these amendments, originalist scholars do not.#4 They take seriously the
Thirteenth, Fourteenth, and Fifteenth Amendments—which ended slavery;
enshrined birthright citizenship, equal protection before the law, and the priv-
ileges and immunities of citizenship; and forbade disenfranchisement on the
basis of race—rightfully recognizing that many fundamental constitutional
rights are properly traced to the original meaning of these amendments.45
That said, while originalists have certainly emphasized the importance of

the Reconstruction amendments, they have never contended that those
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amendments fundamentally remade the Constitution itself as an object in
the world. The amendments, to be sure, added transformative content to the
document—content that unquestionably touched on numerous aspects of law
and society, modified the system of federalism that the original Constitution
had established, and altered yet other parts of the constitutional order. But the
amendments did not, in turn, change the kind of document the Constitution
was, the character or boundaries of its content, or its broader relationship to
fundamental law. It is not as if originalists have argued, let alone even so much
as hinted, that the Constitution was initially something other than a written
text or a conventional legal instrument and only became one thanks to the
Reconstruction amendments. They have never contended that the amend-
ments remade the Constitution’s very essence.

On the contrary, originalists often stress how limited and lawful the so-
called second founding was—emphasizing that these changes ran through
the document’s own prescribed method for lawful amendment and conclud-
ing that the Constitution survived the process intact.#® They bristle at the
suggestion that anything genuinely revolutionary, extralegal, or even illegal
accompanied the change.#” They certainly do not accept Thurgood Marshall’s
famous proclamation at the bicentennial that “[w]hile the Union survived the
civil war, the Constitution did not.”4® The dominant constitutional story of
Reconstruction that originalists tell is one of continuity and survival. The
Founders’ Constitution, in essential form, endured. The amendments took
the form of new text simply appended to the old. Meanwhile, the Constitu-
tion itself—the interpretive object to which those amendments had been
added—remained almost entirely unchanged.

While certain critiques of originalism would need to focus in-depth on
originalists’ understandings of the Reconstruction amendments, that is not
true of the critique mounted here. Given that this book’s critique is focused
on the nature of the Constitution itself, and given originalists’ firm belief
that the nature of the Constitution has been largely unchanged from 1787 to
the present, to develop the particular critique of originalism that follows, our
focus needs to be squarely on the Founding era—when the United States

Constitution came into the world.

In probing originalism’s use of history, this book ultimately hopes, in some

small way, to remake our modern constitutional consciousness and to clarify

Gienapp.indd 15 @ 06/06/24 6:44 pm



16 INTRODUCTION

history’s value to our constitutional understanding. In appreciating the
sharp discontinuities that separate past from present, in seeing the myriad
ways in which our appeals to the constitutional past are really ways of argu-
ing over the constitutional present, we ought to see, at last, that our Constitu-
tion is invariably the product of now.

We can assuredly recover the original Constitution on its own terms—this
book is deeply committed to that very proposition. There is, moreover, tre-
mendous historical and contemporary value in doing so. But it comes at the
cost of finding ready answers to most of the questions that course through
our contemporary legal lives. If we historicize our constitutional past, what
becomes clear is that the Founding era does not neatly interface with our
modern one. We can recover the past largely as it was, or, to make it speak
legibly to the present, we can pound it into a new shape. In most instances,
those are our choices. In this regard, rightfully understood, history rarely
guides us to the Constitution’s true, elusive original meaning. Rather, it
awakens us to the realization that the Constitution we have come to debate,
enforce, and venerate is one of our own making. In this particular context,
therefore, history’s value lies less in revealing what the Constitution truly
means than in revealing what the Constitution most fundamentally is. His-
tory does not just show us how to be better originalists; it shows us why we
ought to move on from originalism as it has long been understood—why our
own constitutionalism, as we implicitly practice it, demands something dif-
ferent and far richer.

What we discover, in short, is the historicist character of our Constitution:
that there is no separating the history of how Americans have thought about
the Constitution from its purported nature. There is no accounting for the
Constitution in time without appreciating the ways in which we have been
molded to see it. Our Constitution is inescapably the product of history—it
is constituted by that history. If we come to appreciate that, we can begin to
reckon more deeply with the constitutional project in which we Americans

are collectively engaged.
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Originalist Assumptions

The aspects of things that are most important for us are hidden be-
cause of their simplicity and familiarity.

— Ludwig Wittgenstein, 1953

ORIGINALISTS OFTEN TAKE the constitution’s nature for granted. With pre-
cious few exceptions, their underlying assumptions about what kind of thing
the Constitution is and what sorts of properties define it tend to be implied
rather than stated, and assumed rather than defended.! Yet while these as-
sumptions often remain unexamined, it is no exaggeration to say that most
of what originalists argue rests on them.

Despite their importance, the argumentative action usually lies elsewhere.
It is often said that originalism coheres around two fundamental commit-
ments: the so-called fixation thesis and the constraint principle.> The fixation
thesis contends that the Constitution’s meaning was fixed when the Constitu-
tion was ratified.3 The constraint principle maintains that the Constitution’s
original fixed meaning ought to guide and constrain constitutional interpre-
tation today.4 These twin commitments are what supposedly unites the fam-
ily of diverse originalist theories and are said to form originalism’s theoretical
foundation. That is mistaken. The more important, and interesting, prem-
ises precede these. The fixation thesis, and by extension the constraint prin-
ciple, is a claim about constitutional meaning, but each presupposes a robust

19
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20 THE ORIGINALIST CONSTITUTION

conception of the Constitution itself. That underlying conception of the Con-
stitution does most of the foundational work.

It’s also broadly held. Despite their disagreements, most originalists hold
a common image of the Constitution in their mind. There are now several
distinct brands of originalism, each with its own emphases and priorities. As
noted in the introduction, most originalists in the academy and on the fed-
eral bench subscribe to public meaning originalism, which seeks to recover
simply what the words of the Constitution meant to a representative original
reader.’ But not all subscribe to this label. Some originalists continue to de-
fend original intentions originalism and attempt to grasp what the Constitu-
tion originally meant by understanding what its framers and ratifiers
intended it to mean.® Some originalists who often claim to be public mean-
ing originalists, meanwhile, take a more historical approach to the endeavor,
prioritizing the particular understandings of concrete Founding-era inter-
preters.” Still other originalists defend what they call original methods origi-
nalism (discussed at length in chapter 7).2 And there are other variations
still.9 Even if in practice, the differences between originalists often melt
away,'® within their theoretical debates those differences can produce suffi-
ciently sharp disagreements that observers fairly wonder whether the label
“originalism” even describes a single theory with common commitments.™
It feels, at times, as though originalism has entered a baroque stage in its life
cycle, marked by excessive and increasingly esoteric theorizing—a veritable
latter-day equivalent of medieval scholasticism, defined by a density of argu-
mentation and theoretical distinctions that would have baffled earlier Amer-
ican constitutionalists.” Add to that, originalist academics often seem to be
peddling a much different theory from the one defended by practicing ju-
rists, especially those on the Supreme Court, let alone those politicians and
public commentators who lend vital support to the originalist mission.’

Whatever is to be made of the ever-diversifying originalist landscape, how-
ever, what is striking is that most versions of the theory begin from a com-
mon understanding of the Constitution itself. Despite their purported and
sometimes real differences, originalists often describe the Constitution in the
same matter-of-fact sorts of ways, tacitly agreeing on the kind of thing it is.
They might not quite agree on the details or emphasize things in quite the
same way. There is, in fact, at least one important brand of originalism—
original law originalism, most closely associated with William Baude and Ste-
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phen Sachs—that breaks with the orthodoxy in notable ways. (This alternative
theory is discussed in detail in chapter 10.) But the overwhelming majority of
originalists in both the legal academy and on the Supreme Court—from the
late Justice Antonin Scalia to current members Justices Clarence Thomas,
Neil Gorsuch, and Amy Coney Barrett—are broadly aligned in how they envi-
sion and describe the Constitution.

By and large, leading originalists believe that the Constitution is exclu-
sively written, that its meaning is fixed, and that it is essentially lawlike. Each
of these beliefs is predicated on underlying conceptions of constitutional
writtenness, fixity, and law that form the foundational assumptions upon
which the originalist Constitution ultimately depends.™ These assumptions,
and the image of the Constitution that they form, are what matter most. The

true originalism debate resides there.

Writtenness

To virtually all originalists, the Constitution’s defining feature is thatitis a
written text.s That is what it just is. Of the various elements that make up the
orthodox originalist conception of the Constitution, none is more prevalent
or essential. Every other originalist assumption seems to depend on it. Hear
any originalist speak today about the Constitution, and you are likely to see
them reach into their pocket to retrieve a thumbed-through copy. As Steven
Calabresi and Saikrishna Prakash, leading champions of the theory, have
explained, “[t]he central premise of originalism . . . is that the text of the Con-
stitution is law.”*® Fixating on the Constitution’s writtenness is what makes
it easy to focus on just the Constitution itself. The Constitution is not some
mysterious brooding omnipresence, some amorphous jumble of customs
and norms, or some guiding spirit that morphs with the times; it is a tangi-
ble thing that everyone can look at and reference. You can hold the Constitu-
tion in your hands, carry it around in pocket form, or see its physical
instantiation behind glass at the National Archives. It is a physical docu-
ment, neatly circumscribed in space.” Precisely because the Constitution is
written, precisely because it is a concrete object in the universe with clear
boundaries, it is an identifiable, objective thing.

Because the Constitution is a written document, originalists reason, its

content is distinctively textual in nature.” To interpret the Constitution is to

Gienapp.indd 21 @ 06/06/24 6:44 pm



Gienapp.indd 22

22 THE ORIGINALIST CONSTITUTION

interpret its language. As the originalist Stephen Sachs has explained of an
orthodoxy he hopes to challenge, “to be an originalist is to read words in a
particular way—to take a particular approach to divining the meaning of the
Constitution’s language.”” “What does the Constitution mean?” is another
way of asking, “What do the Constitution’s words mean?” Or more specifi-
cally in an originalist vein, “What did this provision originally mean?” is an-
other way of asking, “What did the words of this provision originally mean?”
As public meaning originalists repeatedly note, constitutional interpretation
is focused on deciphering the communicative content of the constitutional
text.2° That means discovering “the meaning actually communicated . . . by
the words on the page.”* Of course, the Constitution’s words can imply
more than they narrowly express depending on context, and they might be
written at a high level of generality.?> Some of the document’s provisions,
moreover, might be ambiguous and vague, even to the point of indetermi-
nacy, requiring what originalists call construction.?3 And sources beyond the
written Constitution undoubtedly shape interpretation of its meaning.>4 But
none of this changes the basic fact that constitutional interpretation begins
with and runs through the text. As the prominent originalist Randy Barnett
reminds (adapting Chief Justice John Marshall's famous adage), “we must
never forget it is a text we are expounding.”? The text is the sole point of en-
try—all constitutional content ultimately derives from it. And the text is ex-
clusive—it is the only Constitution in town. “The text,” quite simply, “is the
sole object of constitutional interpretation.”?® The text is the locus, the foun-
dation, the ultimate source of constitutional substance.?” According to ortho-
dox originalists, “the meaning of the Constitution” can thus effectively be
reduced to “the meaning of the constitutional text.”?3

The ascendance of public meaning originalism, for many years now the
theory’s dominant form, has only enhanced the importance of constitutional
text. Champions of this brand of originalism contend that modern interpret-
ers are ultimately bound by the Constitution’s original public meaning—or
what the words of the document originally communicated to an average
reader.?9 The subjective expectations of the framers, ratifiers, or broader
public can certainly be relevant to originalist interpretation, but only the
meanings of the words are binding today. In privileging the Constitution’s
words over other possible sources of historical evidence or influence, this

obsessive focus on public meaning has especially stressed the textual nature
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of the Constitution and fueled the rise of an avowedly linguistic form of
originalism, one that treats the Constitution primarily as a form of linguistic
communication and relies heavily on insights gleaned from the philosophy
of language and linguistics, often more than law or history, to decipher it.
This obsessive turn toward language and its uses explains the new growing
fascination in originalist circles with corpus linguistics—the big-data ap-
proach to language use that allows interpreters to see how particular consti-
tutional phrases, such as “bear arms” or “due process of law,” were used
across a large corpus of surviving period texts.’°

Even if public meaning originalism has placed particular emphasis on the
Constitution’s text, this shift has marked only a change in degree. Earlier
originalists, who preceded the rise of public meaning originalism, tended to
define the Constitution in avowedly textual terms as well3" The same is
broadly true of those contemporary originalists who either resist the singular
focus on public meaning by continuing to emphasize the importance of orig-
inal intentions or simply refuse to join in the obsessive originalist fixation on
linguistic theory.3* These rival originalists no doubt advocate a broader his-
torical approach to interpreting the Constitution, one that looks beyond mere
linguistic usage at the Founding to the concrete debates in which the Consti-
tution was implicated.33 But even they nonetheless often share public mean-
ing originalists’ view of the repository of the Constitution’s content.
Originalists inclined to focus on original intent tend to try to decipher what
the framers intended particular textual provisions to mean; originalists in-
clined to focus on original understandings tend to try to decipher what peo-
ple at the Founding understood those textual provisions to mean; and
originalists inclined to use original methods do so in hopes of deciphering
what those textual provisions originally meant.34 Most originalists agree that
they are trying to figure out what a text means. And with few exceptions, they
readily accept that the Constitution’s words are the fixed object of constitu-
tional interpretation.3s

The same commitment even applies to that minority of originalists who
have tethered the theory to natural law. Given the enduring dispute that has
shaped so much modern legal theory between legal positivists and their crit-
ics, natural lawyers chief among them, it might seem that natural law origi-
nalists would conceive of the Constitution differently than do conventional

originalists. Those who champion natural law usually claim that law is not
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simply a product of social facts but moral facts as well, and thus disagree
with those legal thinkers, mainstream originalists included, who define law
as positive enactment through authoritative legal texts. To be sure, there have
been those conservative critics of originalism who have raised just these ob-
jections, complaining that originalists have decoupled the Constitution from
its supposed natural law foundations.3® These natural law critics of original-
ism often seem to be defending a different conception of the Constitution
than that of those originalists they are criticizing. But that is not true of natu-
ral law originalists—those who, perhaps moved by the criticism heaped on
originalism by champions of natural law, have sought to marry the two by
grounding an originalist interpretation of the Constitution on a natural law
account of human flourishing.3” These self-described originalists appeal to
natural law not to offer a competing account of the Constitution but rather to
offer an independent moral account of why the stipulated positive law of the
original written Constitution ought to be followed.3® It is a justification for
being an originalist rather than a rival account of the Constitution’s putative
character or content.39 In that regard, even those originalists who stress the
importance of natural law and non-posited morality see the Constitution’s
identity and content predominantly in terms of its text.

This foundational commitment to the Constitution’s writtenness, com-
mon to almost all originalists, betrays perhaps the most crucial assumption
of all: by virtue of being written, the Constitution automatically provides an
account of its own content and how that content is communicated. The Con-
stitution comes hardwired with a model of constitutional communication,
one that assumes that the Constitution acquires and communicates content
solely through text. What content does the Constitution have? Whatever con-
tent is expressed by its text. How does the Constitution communicate that
content? According to the principles of linguistic communication. The Con-
stitution’s content is thus the set of propositions communicated by its text—
its textually expressed sense. Perhaps, on account of context or the particular
language in which it is written, some of that content will not be immediately
clear from reading the text. But no matter how broadly the Constitution’s
words are interpreted, or how extensively they are contextualized, or how
much they are believed to imply, under this model of constitutional commu-
nication, there is no room left for constitutional content that might exist be-
fore and independent of constitutional text—content that is acquired and
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communicated in a different manner altogether. As originalists tend to see
things, the Constitution acquires content only through words and, in turn,
communicates that content only through words. As the leading originalist
theorist Lawrence Solum puts it, “Originalism is a thesis about the meaning
of the text of the Constitution of the United States that was adopted by the
Philadelphia Convention—the text as it was written in ink on sheets of parch-
ment at a particular place and time.”4° If the Constitution has content, that
is because those who had formal authority to make it put that content there
by adopting text that communicated that content.4!

To make matters concrete: As most originalists see it, delegates to the Con-
stitutional Convention of 1787 created potential constitutional content by
writing out the seven articles found in the original Constitution, and then
ratifiers in the states subsequently turned that content into fundamental law
by formally accepting it. Before the delegates in Philadelphia drafted any-
thing, the proposed federal Constitution had no content; there was only a
blank page on which to begin writing. The Constitution acquired content
only as the delegates added words to the page, and its content was finalized
when they finished writing—and would remain in that state until another
body, with requisite authority, added further content by formally amending
what the original delegates had written. The Constitution’s content is distinc-
tively textual because it is distinctively posited (and vice versa). The force of
these assumptions explains why originalists tend to see the Constitution on
the model of a statute (a super-statute) and originalism as analogous to textu-
alism.#* As Justice Antonin Scalia wrote, “What I look for in the Constitution
is precisely what I look for in a statute: the original meaning of the text.”#

For originalists, calling attention to the Constitution’s writtenness thus
brings on board a comprehensive understanding of constitutional content—
how the Constitution acquires and possesses it. Here, in its essentials, is the

dominant originalist conception of constitutional writtenness.

Fixity
At the heart of originalism is the concept of fixity—the premise that the
Constitution’s meaning was fixed at the time of its inception. The principal

reason originalist interpretation is necessary is that the Constitution’s mean-

ing was locked in place when the Constitution became authoritative law (the
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fixation thesis). This core commitment creates the key fault line that sepa-
rates originalists from living constitutionalists—those who believe that the
Constitution’s meaning is not fixed but evolves over time in response to so-
cial change.44

For doctrinaire originalists, fixity is inextricably intertwined with written-
ness. The two march in lockstep. The Constitution’s meaning is fixed be-
cause the Constitution is written, and the Constitution is written to ensure
that its meaning is fixed. When we write something down—Dbe it a constitu-
tion or anything else—we fix its meaning.#5 That is just how things work,
originalists contend. But in addition to that, they argue, the Constitution was
written to ensure that its meaning would be fixed. Sometimes this claim
rests on a historical proposition: the Founding generation opted to reduce
fundamental law to writing in order to fix governing principles in place.4°
But more often this argument is based on a thought experiment. Why would
people write a constitution down? Clearly, the thinking goes, to ensure that
its meaning is fixed.#” Orthodox originalists fixate on the written Constitu-
tion to explain why its meaning is fixed; they also fixate on the reasons for
fixing constitutional meaning to explain why the Constitution is written.

As with writtenness, though, originalists’ conception of fixity is what mat-
ters most. What is most striking is not simply that originalists think that the
Constitution’s meaning is fixed, but the way in which they assume constitu-
tional fixity must work and the fact that they assume there is only one way in
which a constitution could be fixed. The Constitution is fixed, originalists
believe, because the meanings of its words are fixed.4® Given that orthodox
originalists uncritically conceive of the Constitution as a written text, it is
only logical that they conceive of fixation in expressly linguistic terms.49
“The Fixation Thesis,” declare Randy Barnett and Lawrence Solum, two of
the thesis’s most outspoken defenders, “is an empirical claim about mean-
ing; it describes how language actually works.”s® Constitutional fixation is
about linguistic fixation. Nothing originalists write suggest that it comes—or
could come—in any other form.5®

Because they see fixation in these terms, originalists assume that constitu-
tional fixity and evolutionary change are necessarily opposed. The Constitu-
tion’s meaning is either fixed or it evolves as circumstances change—it can’t
be both. This is simply a matter of definition, a byproduct of what they see as

the only conceivable way to comprehend fixation. Of course, originalists of-
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ten distinguish the Constitution’s original textual meaning (variously re-
ferred to as its public meaning, communicative content, semantic meaning,
or expressed sense) from its original expected application (how certain con-
stitutional provisions would originally have been applied to concrete circum-
stances).5* In this regard, many originalists stress that the Constitution’s
meaning can remain the same even if the application of that meaning to new
facts changes over time. This is how originalism and living constitutional-
ism might even be synthesized.53 But this ever more popular claim otherwise
presupposes the originalist conception of fixation. Applying the Constitu-
tion’s meaning over time might lead to novel results, but, according to origi-
nalists, the meaning itself does not evolve. “Commerce” means now what

” o« ” «

it meant back then; as does “migration,” “executive power,” “necessary and
proper,” or “republican form of government.” Only formal amendments to
the Constitution’s words, originalists suggest, can alter any of that. Because
fixation is understood in terms of text, and because fixed meaning equates to
fixed word meanings, a constitution whose meaning is fixed is not a consti-

tution whose meaning can evolve. That would be a logical contradiction.

Law

A related but different reason it is so easy to grasp what the Constitution
is and originally was, is that, in the eyes of most originalists, the Constitution
is so obviously lawlike. This conviction, while prominent, is less central to
originalist orthodoxy. Many originalists are happy to treat the Constitution as
merely a generic form of written communication rather than as a distinct
kind of legal communication.’ Yet a healthy share of originalists stress the
Constitution’s putative legal identity. And even those who purport not to,
often approach the Constitution from a decidedly legal perspective—from
the perspective of a judge or litigant operating according to the familiar logic
of jurisprudence. The Constitution might be supreme, fundamental law, but
it is still just law. Whatever ways it might vary from certain forms of ordinary
law, those are differences of degree not kind.ss

Thanks to its avowedly legal character, the Constitution is subject to famil-
iar forms of legal reasoning and canons of legal interpretation.5® The “Consti-
tution, though it has an effect superior to other laws,” Justice Antonin Scalia

once asserted, “is in its nature the sort of ‘law’ that is the business of the
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courts—an enactment that has a fixed meaning ascertainable through the
usual devices familiar to those learned in the law.”s” This was true at the time
of the Founding, many originalists maintain. To construe the Constitution,
eighteenth-century interpreters could confidently appeal to well-established
methods of legal interpretation.’® While many of these existent rules applied
to different forms of written law, usually they applied to constitutions as
well.59 And this has remained true ever since. Making sense of the Constitu-
tion, Gary Lawson and Guy Seidman have claimed, is “an act of legal con-
struction, based on a legal document, using legal language, in a legal context.”
It is “a legal enterprise.”®°

There are stronger and weaker forms of this argument among originalists.
Some stress that the Constitution is written in the “language of the law,” a
technical idiom requiring distinctive methods of legal interpretation to deci-
pher.®” Others, meanwhile, insist that the Constitution ought to be treated as
though it was written for the general public.°> Despite these differences,
most originalists agree that the original Constitution was a kind of law famil-
iar to legal practitioners today and that making sense of it invites ordinary
lawyers’ work. They presume that the brand of constitutionalism long domi-
nant in the United States, which has afforded a central role to courts and
judges, called forth the various canons of legal interpretation, and followed
the recognizable genre of constitutional law, emerged seamlessly from the
Constitution’s inner logic.% “The original Constitution,” John Manning has
asserted, “is a lawyer’s document.”® Confidence in this fact immediately
narrows the focus, brings on board a range of interpretive tools, and allows
the concentrated work of interpretation to commence.

Originalist interpretation thus owes as much to its underlying conception
of constitutional law-ness as it does to its conception of constitutional writ-
tenness. The two are often conjoined into a common, authoritative descrip-
tor: written constitutional law. Add fixity to the equation—fixed, written law
based on an exclusive conception of writtenness, a linguistic conception of
fixity, and a law-is-law conception of law—and, in all its essentials, we have
the prevailing originalist conception of the Constitution, the one most com-

mon among leading originalist academics and jurists alike.
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Originalist Justifications

Our argument is not flatly circular, but something like it.
— W. V. O. Quine, 1953

WE NOW SEE HOW ORIGINALISTS TEND to conceive of the Constitution. But
how do they justify it? Originalists are not shy about defending most of their
commitments. They often insist that, because reducing a constitution to
writing fixes its meaning, originalism is necessitated by the very nature of a
written constitution.” Or they claim that originalism is simply the default
method for interpreting legal texts.? They also stress that only a fixed consti-
tution preserves certain cherished values, such as majority rule, individual
rights, and the rule of law, or promotes certain important goods, such as ju-
dicial restraint, the predictability of law, or human flourishing.3

But none of these arguments, whatever their merits, actually justify the
underlying conception of the Constitution upon which they rely. What hap-
pens when, rather than asking why originalism follows from writtenness or
the making of law, we pose a more basic question: What kind of thing is the
Constitution in the first place? Or better yet: What kind of thing was the
original Constitution when it first appeared? Such inquiries lead to others,
namely: Why must the answer be that the Constitution is an exclusively writ-
ten and distinctively legal text? Why, if the Constitution’s meaning is to be
treated as fixed, must we understand fixed meaning just as originalists in-
sist? What justifies these descriptions of the Constitution?

29
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What You See Is What You Get

Answering these questions is tricky since originalists’ dominant convic-
tion, as revealed through so many tacit assumptions and bare stipulations, is
that these things are just so. In most instances, the argument derives from
straightforward logical inference: that the Constitution is definitively writ-
ten, fixed, and legal because—channeling a version of what you see is what
you get—that is just the kind of thing it obviously is.

Nowhere is this more evident than when originalists describe the Consti-
tution as written. Look at it, and its identity is self-evident. “The central fea-
ture of the document—the first thing one notices about it, if not a dolt or a
mystic,” Michael Stokes Paulsen has proclaimed, “is its written-ness.”#
While they are less colorfully expressed, there are countless originalist state-
ments to this effect: “any project of constitutional interpretation . . . must
reckon with the fact that [the Constitution] is a written text”; “the text of the
Constitution . . . is the fundamental law of the land”; “we must never forget it
is a text we are expounding”; or, most simply, “the Constitution of the United
States is a text.”s Sometimes, such assertions are delivered with particular
ontological gusto. “[T]he public meaning (or conventional semantic mean-
ing) of the words, phrases, and clauses,” writes Lawrence Solum, “constitute
the Constitution.”® Or, as Christopher Green has declared of the Fourteenth
Amendment, and by implication the Constitution as a whole, “Textually-ex-
pressed meaning is just what [it] is.”” Most of the time, however, originalists
do not even offer this much, instead describing the Constitution as the “con-
stitutional text” as though the two descriptions—the “Constitution” and the
“constitutional text”—obviously pick out the identical object.?

No doubt such blithe confidence is explained, to a significant degree, by
the broader workings of our constitutional culture—as much sanctioned by
non-originalists as by originalists—and particularly the central role afforded
the written Constitution as distinctively written therein. Though that only
deepens the suspicion that what we are witnessing is a function of socializa-
tion and settled habit rather than the requirements of brute constitutional
necessity.

Regardless, the prevalence of such shared premises can’'t provide a
complete explanation, for there is still sufficient disagreement about the Con-
stitution’s relationship to text that originalists have felt motivated to press
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deeper. In so doing, many of them have claimed that the Constitution self-
referentially announces its own textuality. Here they fixate on two words: “this
Constitution”—a phrase that appears twelve times in the document, most no-
tably in the Preamble and the Supremacy Clause of Article VI. The Constitu-
tion identifies that “this Constitution”—not some other Constitution—is the
supreme law of the land.*® And “this Constitution” is what officeholders take
an oath to defend, making it an especially critical reference.” But the next in-
ference is the crucial one: according to originalists, “this Constitution” simply
means “this written Constitution.” This clause, Michael Stokes Paulsen and
Vasan Kesavan have contended, “establishes the text of the document—‘this
Constitution,” a written document—as that which purports to be authorita-
tive.””> And through this phrase, “the Constitution’s text prescribes fidelity to
a specific, exclusive, defined, determinate written text.” This inference is
merely assumed to be true—it is just the “painfully obvious answer” to the
question, To what does “this Constitution” refer»?

“This Constitution” tautologically identifies “this Constitution” as authori-
tative, but why “this Constitution” necessarily means “this written Constitu-
tion” is decidedly less clear. One would already have to assume that the
Constitution has solely taken written form to jump so effortlessly from one to
the next. Nothing, meanwhile, about the fact that officeholders swear an oath
to “this Constitution” tells us what it actually is. Such practices can recognize
a common reference—and even suggest perceived continuity over time—
without identifying a specific object, much less revealing anything essential
about the referent itself."4 They can signal that, from an anthropological per-
spective, we care about “this Constitution,” without proving that we mean the
same thing when invoking it, let alone mean anything especially concrete.

Some analysis has probed deeper. While most originalists take the Constitu-
tion’s nature for granted, a few have more systematically analyzed the matter
and defended the proposition that the Constitution is just the text sitting in
your pocket. Christopher Green, recently joined by Evan Bernick, marries the
Constitution’s use of the phrase “this Constitution” to its use of indexicals—
words like “here” and “now,” whose references change depending on con-
text—to contend that the Constitution “embodies ... a theory of its own
nature” and “presents itself as a historically situated text.”’s But this linguistic
analysis focuses on why the Constitution’s meaning might have been locked

at the moment of adoption, not why that meaning is already exclusively textual
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and thus spatially bounded by its words.™® By using the Constitution’s formal
language to limn its nature, these originalists already presuppose essential
aspects of that nature. The analysis thus does not establish that the Constitu-
tion is its textual meaning so much as presumes that it must be. While facially
more substantial, the self-presentation argument proves no less question-
begging, with the key argumentation unfolding between the lines.””

This kind of argumentation also crops up when originalists defend the
Constitution’s putatively legal character. Those most eager to defend this
characterization often resort to the what you see is what you get argument. The
Constitution’s form and language, they argue, tells the tale. The Constitution
resembles conventional law—it has the telltale features of familiar legal in-
struments. And it is written, John McGinnis and Michael Rappaport have
contended, in the language of law, featuring several technical legal phrases—
such as “ex post facto,” “bill of attainder,” “Corruption of Blood,” or “Letters
of Marque and Reprisal’—as well as distinctive legal forms such as pream-
bles and prefatory clauses.’® If that is not enough, the Constitution declares
itself the “supreme Law of the Land.” By its own presentation, Gary Lawson
and Guy Seidman declare, “[t]he Constitution is a legal document—and a
legal document of considerable sophistication.”® As such, its language “as-
sumes the application of legal interpretive rules.”?° As William Baude and
Stephen Sachs assert, “[t]he Constitution was a legal document, adopted in a
world with legal rules of interpretation already in place.”? The Constitution’s
use of legalese, in other words, carries with it instructions for its own legal
use. Like other originalist claims about the Constitution’s nature, these kinds
of arguments confidently jump from the Constitution’s language to robust
conclusions about the kind of thing the Constitution is and the content it

must contain.

The Founders Made It This Way

These kinds of arguments dominate originalist terrain, but sometimes
originalists appeal to history rather than logical description and inference.
The Constitution is exclusively written with fixed textual meaning, they ar-
gue, because Founding-era constitutionalists consciously created a novel
brand of constitutionalism rooted in the written word. As Keith Whittington
has argued, “the perceived need to fix the inherited fundamental principles of
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government in a clear and permanent text” drove Founding-era Americans.??
They wrote constitutions with the express intention of fixing constitutional
rules in place. And they did so because they had a precise purpose in mind:
to break from Britain’s unwritten customary constitutionalism and inaugu-
rate a distinct kind of constitutionalism grounded in certain text.

Originalists have thus been fond of invoking Chief Justice John Marshall’s
own account of this process in the Supreme Court’s celebrated ruling in
Marbury v. Madison in 1803:

The powers of the legislature are defined, and limited; and that those limits
may not be mistaken or forgotten, the Constitution is written. . . . Certainly
all those who have framed written Constitutions contemplate them as form-
ing the fundamental and paramount law of the nation, and consequently the
theory of every such government must be that an act of the Legislature repug-
nant to the Constitution is void. This theory is essentially attached to a writ-
ten Constitution, and is consequently to be considered ... as one of the
fundamental principles of our society.

Marshall claimed that judicial review was required by the American
Revolution’s signature innovation: “the greatest improvement on political
institutions—a written Constitution.”?# Originalists often claim merely to be
channeling Marshall and, by extension, the Founding generation’s own un-
derstanding of their constitutional order.

Among those originalists who emphasize that the Constitution is a legal
document, history too plays a role, if a far more modest one than logical in-
ference is presumed to yield. While most attention is lavished on the Consti-
tution’s use of legal terms, we are also told that the Constitution’s framers
consciously made it a legal text. As most of them were well-trained lawyers
and legal draftsmen, they instinctively wrote the Constitution with familiar
forms of law and interpretation in mind.>® We ought not be surprised, then,
that the Constitution is written like a legal document, because its chief au-

thors constructed it with that aim in mind.
Logic vs. History

Originalists seldom distinguish between their logical and historical argu-
ments, but what if those arguments pointed in competing directions? What
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if originalists’ historical account of the original Constitution turned out to be
unfounded? What if Founding-era constitutionalists thought that writing a
constitution did not change or settle its essence, or fix its meaning, in the
ways that originalists now assume? What if Founding-era constitutionalists
were less sure about its precise relationship to existing forms of law? What if
they conceived of their Constitution differently than originalists have?

One potential response would be to deny that Founding-era views about
these issues matter any more than historical views about engineering should
determine how we assess the safety of old buildings. If a written constitution
just is a particular way—regardless of what anyone thought at the Founding
or since—then historical views about the topic perhaps would not matter.
But it would have to be explained why one could even, in principle, disaggre-
gate the original Constitution from the understandings of those who made
it—how it is possible, conceptually, to speak about an eighteenth-century
object divorced from the eighteenth-century intellectual world that breathed
life into it. It would have to be explained how the Constitution’s logical es-
sence could be neatly disaggregated from its historical character.

These positions have not been developed, let alone systematically worked
out, because originalists have yet to directly consider what it would mean if
originalist logic and history pointed in competing directions—if what they
instinctively take the Constitution to be somehow diverged from Founding-
era intuitions. Orthodox originalists, of course, have invested enormous ef-
fort discounting the original intentions of the Constitution’s framers. But
distinguishing between different kinds of original meaning should not be
confused with competing ways of justifying the Constitution’s core charac-
ter: why the Constitution—the thing containing the meaning—is necessarily
defined by one set of characteristics and not another. In this case, we are not
talking about the Founders’ intentions, but rather the relationship between
their constitutional assumptions and the Constitution’s essential properties:
Is the Constitution the way it is because the Founders made it so or because
it just is that way regardless of what they tried to do and thought they had
done?

At times, originalists seem to suggest that the Constitution simply is what
it is, no matter what anyone at the Founding thought about it. It is just the
thing you put in your pocket. We look to the object, not the Founders, to

understand its nature. It could well be that few members of the Founding
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generation grasped what they had created. They might have misunderstood
the nature of language or simply how constitutional communication works.
Originalists today, supposedly armed with better understandings of these
things, can apprehend what the Founders wrought better than people back
then could. Despite often pushing in this direction, however, originalists
steadfastly refuse to ever see the argument through to completion. No matter
how confident they might be in the Constitution’s inherent nature, they are
never willing to fully decouple it from the views of the Founding genera-
tion.?” When pressed, they won't entertain the notion that the Founders
viewed the Constitution differently than they do. Eighteenth-century fram-
ers, ratifiers, or interpreters might not have viewed the Constitution exactly
as we moderns do, but on balance, and in all the ways that matter, original-
ists suggest, they surely did. They did not have a radically different object in
mind when they looked upon the Constitution. They too treated it as a docu-
ment, a thing, a legal text—the thing right there made of words.

Rather than pondering the differences between arguments predicated on
the logical nature of a constitution and those grounded in history, original-
ists instead seem to take comfort in the following kind of reasoning: The
Founding generation meant to fix the Constitution as supreme law by reduc-
ing it to writing; and if they did not mean to do so, then no matter, because
it is simply how things work that writing a constitution down fixes authorita-
tive law in durable language. Committing a constitution to writing necessar-
ily transforms constitutional content into linguistic content and fixes its
meaning. Writing a constitution that is to serve as fundamental law neces-
sarily turns it into a legal text. This is just in the nature of things. Unsurpris-
ingly, then, the Founders recognized that they had done just this. It is thus
unnecessary to carefully work out why the Constitution is just the legal text
written in 1787 and amended thereafter, because it is obviously so. Logic,
history, common sense, and seemingly anything else one might appeal to all
point toward this conclusion. The Constitution is what it is, providing origi-
nalists the neutral and objective starting place from which to interpret it.

But this will not do. The Founding generation had their own views on
constitutionalism. It is time for originalists to awaken from their dogmatic
slumber.
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3
A Foreign Country

The past is a foreign country: they do things differently there.
— L. P. Hartley, 1953

IF WE LOOK CLOSER AT THE FOUNDING era on its own terms, we don’t find sup-
port for originalists’ just-so account of the Constitution and its defining char-
acteristics. We instead find different ways of imagining constitutions and, in
the cauldron of revolutionary debate, intense disagreement over the appropri-
ate way to do so. We find distinctive ways of understanding constitutional writ-
tenness, fixity, and law shaping unfamiliar debates. We find that the Founders’
Constitution bears little resemblance to the originalist Constitution.

To begin to see the original Constitution on its own terms, we must start
with a vital truth: the past is a foreign country.! Assuredly, connections be-
tween past and present are deep and real. It’s only natural for human beings
to place themselves in this steady stream of existence and to find the past in
the present and the present in the past. But the veneer of continuity can be
misleading, obscuring the reality, Sam Wineburg observes, that the past does
not often speak to us “without intermediary or translation.” This might
sound exaggerated, uncompromising, extreme—historians’ familiar bro-
mide that all times and places are ineluctably different and demanding con-
textualization. But it is an important general lesson that repeatedly proves its

worth.

39
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The insistence that, to understand the original Constitution, one must
contend with the remote character of the past, however, owes less to any
general axiom about historical thinking than to the particularities of the spe-
cific historical period in question. Assuredly, some periods of history, cer-
tainly American history, converge more easily with our own. The continuities
are genuine, the similarities well founded, the links substantive. In studying
such epochs, we find people whose modes of thought, core assumptions,
and orientations toward problems of political and social life map more easily,
if always imperfectly, onto our own. But then there are those past epochs
where things deviate in more fundamental ways; where the differences are
more striking and more significant; where not simply the assumptions shap-
ing thought and debate but the logic stitching them together runs orthogo-
nally to what we find natural or familiar; where, in short, people spoke a
markedly different language from our own. It is in these instances that the
lesson proves essential: taking the differences between then and now seri-
ously is the key to unlocking understanding. Of few historical periods is this

as true as the American Founding.

An Unfamiliar Founding

In studying Founding-era America, it is imperative to appreciate how
deeply its mental universe diverged from ours. That is hardly because the
American Founding is unparalleled in its peculiarity. Obviously, from the
vantage of modern America, periods more distant and more geographically
far-flung are often considerably more alien than what we find in eighteenth-
century British North America and later the United States. But that is just
the point. The Founding is so easily distorted and misunderstood not simply
because it was different but because it is so easy to assume that it was not.

It is natural to believe that the Founding generation thought as we Ameri-
cans do today. After all, it is their constitutional order that we still inhabit;
their system of government that we still operate, debate, and strive to refine;
their political institutions and rights guarantees that we still celebrate and
critique. We see ourselves as consciously inhabiting and continuing their
tradition. They invoked, moreover, many of the exact concepts we still con-
sider so important—from liberty, sovereignty, and the separation of powers
to freedom of speech, the free exercise of religion, and the right to a jury trial.
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It can appear as though inhabitants of that eighteenth-century world debated
the same things that animate us today—as though they asked the same ques-
tions, relied on the same distinctions, and reasoned with resort to the same
conceptual categories. It can all seem so familiar, as if the distance between
us and them is easily bridged.

Yet presuming this much would be gravely mistaken. As historians of the
period have repeatedly demonstrated, the inhabitants of Revolutionary Amer-
ica did not think like us.# Stanley Elkins and Eric McKitrick spoke for a wide,
diverse collection of scholars when they noted that “the mind and sensibility
of the founding generation—more inclusively the Revolutionary genera-
tion—has been exceedingly difficult to recover: substantial portions of that
mentality have long since ceased to strike echoes and resonances.”s Immers-
ing oneself in the period’s sources and studying them in non-superficial
ways, Gordon Wood stressed long ago, instills a “sense of the irretrievability
and differentness of the eighteenth-century world.”® No doubt, many conti-
nuities run between now and then, and broadly speaking, the overlap is sub-
stantial.” But if we put aside the pedestrian and focus instead on the complex
areas of thought and culture, such as politics, law, science, or philosophy, the
differences stand out. That is especially true of constitutionalism. Eighteenth-
century Americans, armed with a different conceptual vocabulary, different
presuppositions, and a different understanding of how things hang together,
approached that subject much differently than we do today.

It is this contingent combination—profound differences lurking beneath
prominent surface similarities—rather than any general feature of historical
inquiry that makes it so necessary to approach the Founding with fresh eyes
and to historicize it on its own terms, making sure not to impose our habits
of mind onto people who did not rely on them. If eighteenth-century Ameri-
can constitutionalists happened to have thought like us or happened to have
created and practiced a brand of constitutionalism largely in line with our
own, we would not have to worry so much about historicizing them. If, on
the other hand, their constitutional ideas and debates did not seem so simi-
lar to ours, we would not have to worry about failing to historicize them.
From the perspective of modern America, the Founding lands right in the
sweet spot. It would be hard, from our vantage, to find any swath of history
that seems so familiar yet in reality is so different. And that is why it is so

imperative that we historicize it.
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The stakes are high. Only if we appreciate that Founding-era constitution-
alists thought differently than we do today and we learn how to think the way
they once did can we get much else right about the constitutional world they
built and inhabited. There is simply no understanding the American Found-
ing and the Constitution it produced—as it was originally conceived and under-
stood—without historicizing both.

This lesson is essential to originalism. Yet too often, originalists fail to
understand it, let alone take it to heart. Originalists tend to approach the
Founding confident in its familiarity, convinced that the eighteenth century
speaks immediately to modern legal concepts and concerns.® Consequently,
originalists unthinkingly impose familiar terms, doctrines, and questions on
a past that might not have shared them. In certain respects, this inclination
is not surprising. In looking at the past, people are drawn to the familiar.
Historical thinking is, as Sam Wineburg has argued, an “unnatural act,” one
that cuts “against the grain of how we ordinarily think.”9 It’s a habit of mind
that must be cultivated, a form of knowing how rather than a form of know-
ing that—a skill one learns how to do rather than a body of discrete informa-
tion one masters.” This know-how is often acquired only through dogged
study of the past. One spends enough time immersed in the period’s sources
that the peculiarities of that intellectual world begin to come into relief.”"
One begins to hear the music. At that point, one stops naturally fixating on
the familiar, unable to see or simply ignoring all those bits that fail to align
with one’s own understandings and expectations, and instead begins dwell-
ing on those unfamiliar pieces of thought that, it becomes increasingly clear,
pervade so much else.”? Eventually it becomes obvious that genuinely under-
standing historical artifacts requires recognizing the degree of incommen-
surability separating past and present—that comprehending the past means
grasping it on its own peculiar terms. Thomas Kuhn, who forever changed
our understanding of the history of scientific revolutions, once described a
kind of inner transformation that led him to formulate his famous argu-
ment. Only by immersing himself in the logic and concepts of Aristotle’s
account of physics, so flawed from the perspective of later science, could he
make sense of it. Many leading historians of the American Founding have
come to emphasize the period’s foreign conceptual universe through a com-
parable experience.’4 Knowing how to think historically is thus the product
of, rather than the initial guide to, inquiry.
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Sometimes when historians make these points, people worry that they
mean to imply that the past is unknowable or unrecoverable.’ Lest I be mis-
understood, let me be emphatic: that is not my point. Far from it. The claim
is simply that it takes more work to understand the past on its own terms
than is often appreciated. Today, we can immerse ourselves in a foreign cul-
ture and slowly habituate ourselves to it. The gulf is not unbridgeable even
if conquering it can be arduous and difficult. It requires immersion and the
knowledge it imparts—the slow cultivation of new habits of mind and new
sorts of know-how. The same is true when studying the past, especially an
unfamiliar period like the American Founding. The past is knowable, the
Founding is knowable—but getting there requires more work than many are
willing to acknowledge or undertake.

Originalists have generally rejected the notion that the eighteenth-century
past is so very foreign or so difficult to recover. Like many in law, they are
often in a bigger hurry when exploring history. They are not trying to under-
stand the eighteenth century generally but to answer specific legal questions
that bear on it. That leads them to train their focus on narrow aspects of his-
tory.”® But in racing so quickly through the past, they fail to immerse them-
selves in the period’s sources for long enough to notice that those particular
aspects might not fit their preconceived assumptions. They fail to linger be-
cause they don’t see the need. From a modern legal perspective, those parts
of Founding-era constitutional history seem familiar. Why historicize some-
thing that is already legible? Ironically, only the immersion they consider
unnecessary could lead them to see otherwise. Thinking historically is un-
natural after all—it requires a willingness to dwell on the strange rather than
look the other way.

Yet it’s not as though historians of the Founding have failed to delineate
their methodologies or substantiate their intellectual benefits. After all this
time, one might have expected originalists to engage this historicist approach
on its own merits. But most of them still ignore historians’ pleas, confident
that these suggestions aren’t at odds with the narrower approach originalists
favor. Even though historians have emphasized that the Founding will seem
accessible only until one digs deep enough to see otherwise, originalists still
assume that the period can be easily understood on the familiar terms of the
present.” Originalist investigations are often so narrowly conceived—fixated
on deciphering the original meaning of certain constitutional words and
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phrases through narrow semantic and legal parsing—precisely because it is
assumed that almost everything else structuring that inquiry was the same
then as it is now.

To better see how originalists fail to historicize the original Constitution, it
helps to start where they are often narrowly preoccupied: the Constitution’s
original meaning. In turn, understanding how they fail to historicize consti-
tutional meaning helps illuminate why we must historicize the Constitution
itself.

Historicizing Original Meaning

We begin where originalists so often set their sights. Suppose we want to
decode something specific and textual in the Constitution: perhaps what the
First or Second Amendment originally meant, or maybe the original mean-
ing of a particular word or phrase, such as “commerce,” “due process of law,”
or “cruel and unusual.” Even if we adopt such a relatively narrow aim, we still
need a much broader approach than is often assumed.

That’s because of the particular interpretive challenge we face: the prob-
lem of historical distance.”® We need to figure out how to interpret some-
thing not immediately accessible to us because it's the artifact of an
unfamiliar past. This is the crucial issue confronting any form of originalist
interpretation. Yet originalists often fail to grasp this truth. They mistakenly
assume that the central interpretive problems raised by their theory are lin-
guistic or legal in character, not historical. For them, recovering the Constitu-
tion’s original meaning requires getting clear on the nature of language and
communication, or perhaps how legal texts in particular communicate
meaning. It does not require grappling with potential historical differences
germane to the nature of constitutionalism itself.

But that gets things backward. In confronting the eighteenth-century Con-
stitution, the first step in properly framing the inquiry should not be trying
to understand how a written text generically communicates via language—
how semantics and pragmatics operate in tandem, how contextual disam-
biguation works generally, or the difference between things like speaker’s
meaning and expression meaning. Nor is the first step trying to understand
the generic interpretive problems produced by legal texts—how judges ought

to construe such instruments or navigate the problem of ordinary linguistic
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ambiguity.” Rather, the initial difficulty is trying to understand how to make
sense of something written a long time ago by people who thought much
differently than we do now. Originalists often think the primary challenge
they must surmount is linguistic drift—that key words and phrases found in
the Constitution are used differently now than when the Constitution was
written.2° But the principal issue is more fundamental than that: not linguis-
tic drift but conceptual drift. As, over time, we’ve come to think differently
about various core constitutional concepts, we've drifted from the conceptual
scheme in which the Constitution was originally embedded. Bringing the
original Constitution back into focus requires reconstructing that original
scheme.

That engages us in a particular brand of interpretation, one whose pri-
mary objective is bridging the gap between a familiar present and an alien
past: of translating the unfamiliar into something more legible.>' The tech-
niques we rely on in our daily lives to help us decipher the meaning of some-
thing written relatively recently or something said by a conversation partner
are of limited help. The same goes for most of the insights we might glean
from the philosophy of language or theoretical linguistics, on which original-
ists have trained so much of their attention.?? For all their value, tools from
those disciplines by and large were built to solve different problems and
don’t teach us as much about how interpreters might surmount the distinc-
tive problem of historical distance. Knowing how people living at the same
time sharing the same conceptual universe successfully communicate with
one another tells us precious little about how to decode an artifact written
over two centuries ago by people who did not share our conceptual uni-
verse.? If we are going to range across other disciplines in search of method-
ological tools, we ought to know what we are looking for. Unless theorists of
language happened to speak to the problem of historicism, their ideas are
not especially pertinent to our task.>+

Bringing the central problem of historical distance into focus recalibrates
how we should think about historical meaning and its translation. Constitu-
tional meaning is thick. It's predicated on understanding and context, not
merely linguistic context but conceptual context.?s To put matters simply: To
grasp what the Constitution’s words originally meant, we first need to under-
stand how the people who wrote and first read those words originally thought.
If they happened to think the way we do now, originalist work might be
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straightforward enough. Interpreters today could confront the Constitution
confident that their own tacit assumptions and prejudgments had prepared
them to intuitively read its provisions just as eighteenth-century readers
would have. Taking for granted this kind of overlap, the inquiry could then
focus primarily on word definitions, rules of grammar, and patterns of lin-
guistic usage, plugging in bits of linguistic data here and there in order to
bridge the modest semantic differences between then and now. But the
Founding generation did not think like us. They spoke a different constitu-
tional language marked by (at times profoundly) different understandings of
core constitutional concepts—among them liberty, rights, state power, sepa-
ration of powers, republican governance—as well as the relationship of those
concepts to one another.2® Their understandings of those concepts are not
easily rendered on the terms of our thought. It’s like trying to fit a square peg
in a round hole: the fit is close enough that applying sufficient pressure can
force the issue, but not without distorting either the peg or the hole.?” For
this reason, we can't focus narrowly on the semantics and pragmatics of
words or merely place those words in their strictly linguistic context, as
though they were written by people who thought like us.?® The same consti-
tutional words, strung together in the same way, with most of the same indi-
vidual word meanings, can take on an entirely different meaning depending
on how one thinks about the web of concepts implicated by them. Disaggre-
gating word meanings from underlying constitutional thinking—meaning
from understanding—does not isolate the Constitution’s original meaning
but quietly wrenches it into the present, filtering an eighteenth-century doc-
ument through twenty-first-century thinking. If we think like us, rather than
like them, we will misread much of what they said and wrote, distorting the
meaning their Constitution originally communicated.

It takes far more to bridge the historical distance separating us from
the Founding than merely substituting word meanings here and there in the
Constitution’s text, relying on commonplace techniques of disambiguation
or contextual enrichment, or scrutinizing patterns of linguistic usage.> We
need to push deeper. We need to hear the music. Recovering the meaning of
the original Constitution entails learning how to think as members of the
Founding generation once did. Learning to think in alien ways is difficult
and unnatural. It demands shedding our own interpretive prejudgments

and intuitions and conducting the hard work of replacing them with those
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that guided eighteenth-century inhabitants. It is not a matter of merely fa-
miliarizing ourselves with what those people thought but more crucially ab-
sorbing how they thought.3° That requires spending enough time with
Founding-era thought and arguments that it becomes clear how the people
who made and debated those arguments connected ideas to one another,
identified premises and drew inferences from those premises, and imbued
their surroundings with meaning.3' As Bernard Bailyn aptly put it, the task
is “to penetrate into the substructures of thought and behavior” that perme-
ated the Founding, to get at “the silent assumptions” and grasp “the percep-
tual universes of the participants.” Only then can we “identify with that other
distant way of thinking.”3?

Standard originalist techniques are no substitute for understanding how
people in the past thought about the myriad interconnected ideas that inter-
sected with and undergirded constitutionalism. And originalists struggle to
see why because so many of them have been hung up on the wrong distinc-
tion, between original meaning and original intent—the classic distinction
that supposedly set apart the “new originalism” focused on original public
meaning from its defective predecessor that had privileged original inten-
tions.?3 To get at original constitutional meaning, new originalists often priv-
ilege what they call “prevailing linguistic practice,” which, as Randy Barnett
and Evan Bernick have put it, is “independent of the contents of the minds
of individual speakers and interpreters.”4 Here, they aim to distinguish be-
tween public linguistic conventions and the potentially idiosyncratic views of
particular people—or original public meaning on the one hand and original
intent, understanding, or expected application on the other. They wish to
know what the words meant to the public, not what particular people
read into the words in light of what they thought motivated their construc-
tion or was most likely to follow from their implementation. But that’s
not the crucial distinction. The crucial consideration is not whether we
follow meaning or intent but instead whether we treat historical meaning
as relatively thick or thin. The key question is not, Does an author’s intent
or a ratifier’s expected application control the meaning of a text? But instead,
How broadly and deeply must we contextualize a complex historical speech
act (such as a constitutional provision) in order to decipher its original
meaning? That becomes a debate over the character and scope of context,
which often impinges on the vital relationship between public speech and
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authorial intent but does not reduce to it and need not turn on it. Public
meaning originalists often justify a narrower approach to historical meaning
by bracketing original intent, underlying purposes, or expectations—imply-
ing that a thicker contextualization would be needed to recover those kinds
of things, but not original public meaning, as if one follows from the other.
But nothing about devaluing the framers’ intents, goals, or aspirations auto-
matically narrows interpretation in that fashion. The context necessary to
elucidate public meaning might still be broad and deep (and in the case of
early U.S. constitutional history, quite often is).>s

The reason that context is often so extensive is because meaning is teth-
ered to mind. Maybe, as Barnett and Bernick suggest, linguistic practice can
be severed from the contents of specific minds; but linguistic practice cannot
be severed from the content of mind more generally. Whichever kind of
original meaning we're trying to recover, that meaning is a function of how
original readers thought about the world. Complex constitutional provisions
necessarily presuppose a thick network of conceptual understandings. The
meaning of those provisions was originally embedded in a mode of thought
and the conceptual universe that structured it. Whatever “freedom of speech”
originally meant depended on how people fit together more basic concepts
such as republican liberty and governance. We can understand historical lin-
guistic practice in the first place, then, only if we already understand how the
people who engaged in that linguistic practice understood a broader cluster
of complex interlocking concepts—if we absorb how they thought. Other-
wise, we're just going to interpret their linguistic practice as if they thought
like us—thinking for them and through them, fleshing out meaning by way
of our intuitions rather than theirs—which is a recipe for misreading their
practice rather than decoding its objective content. To recover original mean-
ings, we must first recover original minds.

Originalists’ persistent failure to appreciate the need for deeper historical
translation is among the reasons the recent originalist embrace of corpus
linguistics has only tended to compound the problem.3® Broad text mining
aimed at deciphering patterns of linguistic usage in the past can be power-
fully revealing, but only ever as a supplement to deeper historical immer-
sion, never a substitute for it.3” If you haven't first done the work of learning
to think as people in the past once did, by immersing yourself in their con-

ceptual universe and acquainting yourself with alternative constitutional
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thinking, then you're liable to impose your own mental habits on the pat-
terns of linguistic usage you find—as if those words were spoken or written
by people who think like you, not them. How else could you read or analyze
those words? If the only way available for thinking about law, constitutional-
ism, and its related concepts is the one you know, you won't be able to make
sense of eighteenth-century linguistic practice except from the lone perspec-
tive you've internalized—even though that perspective and the myriad as-
sumptions woven into it will distort the very linguistic practice you're trying
to comprehend.

Or briefly ponder a much different eighteenth-century legal context: Qing
dynasty China. To understand a particular legal text or the meaning of a par-
ticular legal concept from that intellectual world, would it be sufficient to
merely trace prevailing linguistic practice that had been translated for us?
That would be woefully inadequate. We couldn’t make much sense of what
we were reading or what those legal texts were really saying or doing without
first acquiring something like the mindsets of period language users—
without first learning a lot about how people in Qing legal culture made
sense of law and its attendant concepts. It’s no different for the American
Founding, even if the conceptual overlap is surely more substantial. Only a
false sense of familiarity could lead interpreters to think that they could fo-
cus on linguistic usage and practice without first spending most of their time
trying to understand what undergirded that usage and practice: a different
way of thinking about core concepts that defined law and constitutionalism.

That is the most important context in which the Constitution’s language
first appeared: the unspoken set of constitutional understandings that were
subtly interwoven into everything. Comprehending what a complex constitu-
tional provision originally expressed in 1787 entails first recovering that kind
of understanding and, with it, the broader cluster of constitutional assump-
tions and conceptual formulations that once defined it.

Just take the concept of liberty, which runs through the entire Constitution.
At the heart of modern constitutional culture—and certainly modern Supreme
Court jurisprudence—is the liberal theory of rights, which tends to define lib-
erty as non-interference. To be free, to enjoy the liberty to exercise a fundamen-
tal right, is to be free from outside coercion. The pervasiveness of this thinking
helps explain why the Court focuses so obsessively on balancing the trade-offs

between respecting individual liberty and permitting the government to act—
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how much can the government, acting on a compelling interest, interfere with
some people’s rights without crossing a line and abridging those rights beyond
an acceptable level? Governmental power and individual liberty are at odds.
The latter is preserved where the former is prohibited.

Founding-era constitutionalists, however, thought about liberty in a radically
different way.3® To them, liberty was not synonymous with non-interference—
it was not a measurement of whether or how much one had been coerced. In-
deed, one could be heavily coerced and free, or conversely, lightly coerced and
unfree. What mattered—what distinguished those who were free from those
who were not—was whether one was subject to an alien will or a will of one’s
own. Liberty, therefore, could be realized only under a truly representative gov-
ernment, a government that embodied one’s consent and thus could be said to
be acting in accordance with one’s will. This was the reason why representa-
tion was so obsessively debated in eighteenth-century British North America—
where chants of “no taxation without representation” spurred revolution. This
was the reason why representation drove debates over the making of new
governments in the newly independent United States. This was the reason
why representation was the master concept of the era’s constitutionalism.39
Liberty hinged on it. “Representation,” as Moses Mather declared in 1775, “is
the feet on which a free government stands.”4° Liberty could not be measured
by coercion. If the government represented the people, then by being the peo-
ple—Dby re-presenting them in a legislative assembly—the government could
regulate their affairs, even extensively, without infringing their liberty. In con-
trast, if a government did not represent the people at large, no matter whether
or how much it might interfere in anyone’s affairs, it was necessarily tyranni-
cal.# As Levi Hart declared on the eve of independence, “civil liberty doth not
consist in a freedom from all law and government,—but in a freedom from
unjust law and tyrannical government:—In freedom, to act for the general
good.”#?

At the Founding, therefore, rights were rarely thought of as the inverse of
governmental powers.® Liberty was not measured by the absence of govern-
mental coercion.# Those perceived relationships, so standard today, were
mostly out of place in the eighteenth century.s They did not structure how
people thought about the conditions of political freedom or the basis of gov-
ernment tyranny. Which is why, throughout the early republic, we find a
staggering degree of legal regulation and governance devoted to the general
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welfare taken to be not only wholly consistent with, but essential to, the pres-
ervation of liberty, both individual and collective.4®

If our goal, therefore, is to recover original meaning, we will fail at that
task if we simply read the Constitution’s words as if they stand on their own,
without first coming to terms with the much different understandings of
liberty on which those constitutional expressions necessarily depended. We
will merely import, unwittingly, our own modern understandings of the con-
cept, as well as all others it implicates, including state power, representation,
constitutionalism, and much else, quietly imposing them on an unsuspect-
ing past. We will substitute our own prejudgments for those of the time.
That is not a recipe for recovering original meaning; that is a recipe for
historical ventriloquism. Eighteenth-century language attached to non-
eighteenth-century conceptual thinking does not originalism make.

These mistakes were on conspicuous display in District of Columbia v. Heller,
the landmark Second Amendment case that remains the most thoroughly
originalist ruling issued by the modern Supreme Court.#7 Both the majority
opinion and principal dissent based their conclusions primarily on Founding-
era history. To make sense of that history, the Court posed three questions
predicated on three core distinctions, each of which eighteenth-century Amer-
ican constitutionalists would have found strange: When originally enacted, did
the Second Amendment protect an individual or a collective right to bear arms?
What initially was the relationship between the amendment’s so-called prefa-
tory clause and its so-called operative clause? And did the “people” identified in
the amendment originally refer to a collective or to individuals?#® What defend-
ers of Heller fail to understand is that the problem rests not with their answers
but with the questions they are asking. Each of these questions, by its formula-
tion, presupposes an anachronistic approach to rights that the Founding gen-
eration did not share. If we grasp how liberty was actually understood at the
Founding, it’s difficult to pose any of these questions in the first place. The
Supreme Court built on these mistakes in its most important Second Amend-
ment decision since Heller: New York State Rifle & Pistol Association v. Bruen,
which struck down a New York law restricting the public carry of concealed
firearms for violating the right to keep and bear arms.49 As Jud Campbell has
astutely noted, the Court’s analysis in Bruen, as in Heller before it, was “framed
by implicit assumptions about the nature of constitutional rights” that diverge

from those that undergirded the amendment when it was originally enacted.5°
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The only remedy is to ask different questions and approach the amend-
ment as an inhabitant of the eighteenth century would have. Recovering that
alternative perspective requires starting, not with the words of the Second
Amendment, but by asking how people understood the concept of liberty
and the nature of rights. Most of the work needed to decode the original
Second Amendment comes before reading any of its words. Like the justices
in Heller, few originalists appreciate this insight. Instead, they often dive
into the textual analysis, eager to make sense of the amendment’s sentence
structure and the meanings of its individual words without first contemplat-
ing the ways an alternative conception of liberty fundamentally shaped it.
The results, predictably, have been deeply ahistorical. Unless we “recover
eighteenth-century views about the nature of fundamental rights before con-
sidering the original meaning of particular rights, such as the right to keep
and bear arms,” Campbell rightfully cautions, “the ‘original meaning’ in-
quiry might be misconceived before even getting off the ground.”s" Imagine
trying to interpret the words of the Second Amendment without first reckon-
ing with how the people who wrote and ratified it understood the concept of
liberty. No wonder so much Second Amendment scholarship is off track.5?

On the basis of how eighteenth-century Americans conceptualized liberty and
rights, at the time it was created the Second Amendment protected an individual
and collective right (for there was effectively no difference) to live in a state that
boasted a well-regulated militia, composed of the “people themselves” as a body
politic, because living in such a state dramatically increased the likelihood that that
state would be free—a “free state” in which public power was subject to the will of
the people rather than an agent beyond their consent or control. It wouldn’t be an
exaggeration to suggest that the phrase “free state” was the most important feature
of the original amendment. It means little to us anymore, but it was a potent con-
cept in the eighteenth century, one that packaged a comprehensive view of liberty
and public power that undergirded republican freedom. That is to say nothing of
the additional, no less important, assumption that the right enshrined in the Sec-
ond Amendment, like all fundamental rights at the time, would have been deter-
mined and enforced primarily outside courts of law. This provision was not
written for judges or with legal remedies in mind. It was written for the people and
their governance5 It was written in a foreign idiom. As a result, the rights origi-
nally protected by it don't easily translate into our modern constitutional vocabular-

ies and jurisprudence.’s If we don’t recognize that, we won't understand it.
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We must translate a lot more than the meanings of words to begin to make
sense of this eighteenth-century provision. And we need to look to a lot more
than patterns of linguistic practice. We first need to come to terms with a
different way of thinking and habituate ourselves to an alternative concep-

tual universe. Vital lessons follow from that realization.

Default Interpretive Habits

Given what it entails, recovering original meaning can be a tricky and de-
manding activity, especially if the text in question was written a long time ago.
Because they tend to overlook the gulf between past and present, originalists
often defend their methodology on the grounds that it is simply the default way
to interpret any historical expression—be it a legal document, a constitution, a
letter, a speech, or anything else.5° It is common to hear that “originalism re-
mains the normal, natural approach to understanding anything that has been
said or written in the past.”s” But here they are sorely mistaken. Beyond the
various ways the U.S. Constitution is fundamentally distinct from most other
interpretive objects we tend to encounter,s® originalism is not the default
approach to reading historical texts. On the contrary, it is an unusual and
unnatural way to read them. And, indeed, when originalists read historical
texts other than the U.S. Constitution, they usually do so in un-originalist ways.

Originalism is an atypical approach to understanding older texts. We still
read the Declaration of Independence, John Locke’s Second Treatise on Gov-
ernment, Shakespeare’s plays, or Plato’s Republic today. But when we do, we
rarely read these texts in accordance with their original meaning. That is, we
do not typically aim to read them as an original reader would have. That form
of reading requires considerable abstraction, the cultivation of which entails
substantial labor. Modern readers would need to systematically replace so
many of the working intuitions, assumptions, and inferential techniques
that guide their reading of a complex text with different habits of mind
to cultivate a new kind of interpretive know-how. Few undertake this ardu-
ous effort. Instead, when most of us read older texts, we rely on our own
tacit assumptions and filter what we read through the terms of our own
thought. The standard way to read any historical text is thus to wrench it into
the present and make sense of it in light of what we think and care about

today—to quietly impose on it the categories of thought that govern our own
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debates about the world and to unsuspectingly make it speak to things we
understand and deem significant. Modern readers do not usually historicize
the texts they read. When they do, that’s the exception.59 Only somebody who
has not seriously studied the past could think otherwise.

This point steers us to another one: interpretive method is determined not
by the object we interpret but by the questions we ask of it. Depending on
what we are trying to understand of them, there are various ways to interpret
historical texts. Nothing about the simple fact that we happen to find our-
selves interpreting The Prince, Hamlet, Uncle Tom’s Cabin, The Federalist, The
Souls of Black Folk, or the United States Constitution requires us to fixate on
their original meanings.®® We might be interested in what these texts have
meant across time, how they speak to contemporary problems in political
theory or law, or how they fit into literary or philosophical traditions. An-
swering those questions will only sometimes require thinking historically. If,
by contrast, we pose a distinctively historical question, then a certain kind of
historical method necessarily follows. Suppose our question takes the follow-
ing form: What did this particular text mean at the time it was conceived to
people living back then? Because of the question we have asked, rather than the
object we are interpreting, we are forced to adopt a particular approach, one
than enables us to read the text from the perspective, not of somebody today,
but of a reader when that text was originally written. Adopting this approach
entails the sometimes-arduous work of learning how to think in an unfamil-
iar manner, arming ourselves with different logics in order to see what those
original readers would likely have seen when they read the text. No one today
is required to read the Constitution as an eighteenth-century American once
did. But if one purports to be an originalist and is thus motivated to answer
a particular question about the Constitution’s meaning—the question that
has long been at the heart of originalist theory—then one must conduct pre-

cisely this kind of historical work.

The Originalist Escape from History

With these insights in mind, we can begin to appreciate why originalists’
familiar rejoinders to historians so often miss the point. In one form or an-
other, originalists have attempted to escape history: to claim that the past as
historians study it is of limited relevance to originalist inquiry.®"
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Rather than drawing on historians’ methods, originalists have increasingly
distinguished originalist methods from them. An important minority of origi-
nalists, such as Michael McConnell, have resisted this trend, maintaining that
originalism must be properly historical if it is to succeed.®> But most original-
ists are fond of insisting that they can recover the Constitution’s original mean-
ing without replicating what historians themselves do.®s The two groups,
originalists insist, simply do different things: they ask different questions, look
at different sources, and utilize different methods.®4 Historians do history; they
don’t aim to recover—nor know how to recover—legal meaning. Originalists,
meanwhile, don’t try to do history; they simply conduct ordinary lawyers’
work—seeking to understand the legal content of past legal texts. Historians
are focused on things like historical motivations, ideologies, and ideas, whereas
lawyers are focused on what the law was, what it communicated, and who had
the better legal arguments.® Law, originalists often claim, is just distinct from
the study of history. Historians’ complaints about how originalists interpret the
past, therefore, are little more than a mark of historians’confusion.®®

These popular originalist distinctions are beside the point. It is no revela-
tion that the study of law differs in numerous respects from the study of
history—who has ever claimed otherwise? That is not at issue. What is at is-
sue is how, given originalists’ particular claims about law and the past, the
two subject matters intersect. Originalists have made law about the past. In
so doing, they have posed an empirical and methodological question that is
historical in nature. Given what they claim the law to be, they require them-
selves to recover eighteenth-century constitutional meaning as it once ex-
isted. Here is where historians enter. If originalists would prefer for law to
remain largely separate from history, then they shouldn’t have made law a
matter of recovering the past as originally understood. In a related vein, to
defend a distinctively legal approach to the past, the originalists William
Baude and Stephen Sachs have asserted that history does not have any au-
thority to determine modern law—that lawyers consult the past because law,
not history, requires them to.%7 But this too seems beside the point. Histori-
ans have not claimed authority over law. When historians and originalists
squabble over how to recover the past, the question at issue is not, What is
the law? The question is, If modern law, for whatever non-historical reasons,
hinges on the original meaning of eighteenth-century law, then how do we

in fact recover the eighteenth-century artifacts we’ve identified as important?
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Once venturing back to that past, meanwhile, it makes little difference
if originalists happen to target a different kind of original meaning than his-
torians do—that they are after what they call communicative content, legal
meaning, or something else. Whatever meaning they might target will be
embedded in an eighteenth-century constitutional context, the recovery of
which does not differ in kind from what historians do. Originalists, as noted,
often act as though they can merely focus on the Constitution’s linguistic
facts without reckoning with the fact that the people who laid down those
words thought about a whole host of things in different ways. If historians
claim otherwise, originalists often suggest, it is likely because they are igno-
rant, not of the past, but of the dictates of modern linguistic and legal theory.
They simply don’t understand what communicative content is, how it relates
to legal effect, or how it differs from the kinds of things intellectual histori-
ans tend to study. But, as we have seen, it's impossible to disaggregate what
the Constitution’s words originally communicated from the broader consti-
tutional assumptions that undergirded them. If an eighteenth-century con-
stitutional provision identified and protected a certain right, then doing so
necessarily presupposed some concept of liberty and rights. It makes no
sense, therefore, to suggest that the meaning of the First, Second, or Fourth
Amendment somehow swung free of eighteenth-century conceptual think-
ing. Those meanings were embedded in that framework. There’s no reason,
then, to believe that recovering the communicative content of an eighteenth-
century text requires any less historicism than any other kind of historical
interpretation. Modern legal theory, whatever it might stipulate or require,
certainly can’t change the nature of historical meaning. It can ask interpret-
ers to construe historical evidence anachronistically, but surely at the cost of
recovering anything truly historical. Perhaps originalists are after a different
sort of historical meaning than historians tend to target, but that meaning is
no less embedded in the past, and thus no less historical in nature.

The same goes for the recovery of original law. The originalists William
Baude and Stephen Sachs have contended that recovering internal legal
sources from the past, and especially what those sources conclude about the
substance of law, requires a circumscribed form of historical excavation,
something well short of the kind of work historians do.°® The Supreme
Court recently endorsed their argument in the Second Amendment case

New York State Rifle & Pistol Association v. Bruen, in an opinion by Justice Clar-
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ence Thomas, one of the court’s arch-originalists.®9 For the “restrictive” law-
yers’ endeavor, Baude and Sachs say they don’t need “the tools of modern
intellectual history” or to adopt the broader approaches championed by legal
historians.”® The “relevant legal doctrines” they are after “represent an ex-
traordinarily narrow slice of any society’s intellectual life.””* That might be
true of some doctrines, but surely few that implicate questions of national
legislative authority, free speech, state sovereign immunity, executive re-
moval, the privileges and immunities of citizenship, and a host of other con-
stitutional issues central to debates among originalists and their opponents.
Given how many aspects of the Constitution turned on underlying intercon-
nected conceptions of, among other things, representation, liberty, and state
power, it’s hard to see how one could adequately reconstruct even the most
internalist of legal doctrines without broader immersion in the period’s con-
stitutional culture and thinking. Most doctrines, however narrow they might
appear, were hardly disconnected from the broader paradigms through
which eighteenth-century people oriented their constitutional understand-
ing. No doubt, as today, there were technical differences between ordinary
and legal meaning, political dispute and legal doctrine, but all these catego-
ries were surely entangled with the core concepts that defined them, so it
takes equivalent historical work to get at that meaning.”> How could one
think otherwise? Are we really to believe that every other domain of intellec-
tual life at the Founding demands significant intellectual reconstruction but
somehow not law and constitutionalism? That’s tough to swallow.

If originalists have decided, for their own reasons, that the Constitution’s
original meaning is the law, then they will need to either use historical meth-
ods to recover that meaning or explain why historians are mistaken about
the necessity of those methods. It will not do to insist that different historical
methods somehow follow different historical objects—to claim that histori-
cal methods are necessary to recover most kinds of original meanings, just
not the original meanings of legal artifacts. The investigations are not obvi-
ously different in kind, certainly not to sustain the kind of sharp categorical
distinctions that originalists often rely on. Historical methods are necessary
to recover historical meaning, no matter the artifact in question—no matter
if it happens to have been written in a technical idiom (philosophical, scien-
tific, theological, or legal); no matter if it takes the form of the communica-
tive content of a speech act as opposed to the complex workings of an
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ideology. Unless, that is, originalists can explain why not. Simply claiming
that history can’t decide what the law is, or that legal interpretation is differ-
ent from the study of history, will not suffice. Those familiar rhetorical points
tell us little about whether a particular kind of method is needed to recover
something concretely identifiable in the past. As long as originalists make
claims on the past, they will be vulnerable to historical critiques.

This is also why originalists, and a great many lawyers, get into trouble
when they insist, as they often do, that they are up to something distinct from
historians because they are not simply trying to understand the past on its own
terms, as a historian would, but instead trying to figure out the content of past
law. Akhil Reed Amar has neatly captured this common lawyers’ directive. He
laments that historians have often “shied away from offering anything that
might resemble an emphatic authorial opinion on a once contested legal is-
sue,” suspecting that “[t/his hesitation may reflect the fact that most historians
lack formal training in legal analysis.” Instead, “many historians today would
say they simply seek to understand the past on its own terms. These scholars
do not wish to opine on who was legally ‘right’ and who was legally ‘wrong’ in
days gone by, or what the ‘lessons’ of the past are for today’s law and politics.”
In contrast, he notes, “[lJawyers, judges, and lawmakers approach the past dif-
ferently. Constitutional principles and judicial precedents from long ago carry
weight today, even though the world has undoubtedly changed in the in-
terim.”73 It is thus the job of the lawyer, Amar implies, to construct a “usable
past” that instructs today’s decision-makers on who had the better legal argu-
ment in the past in order to help them correctly decide cases today.

Amar is right, as far as it goes, about the distinct kinds of questions that
historians and lawyers tend to pose to the past, but he is mistaken about what
historians are focused on and why. Historians are focused on recovering the
past on its own terms because they believe there is no distinguishing good and
bad legal arguments until we have first understood how those arguments
worked in their original context. We first need to reconstruct eighteenth-cen-
tury legal arguments as they were originally understood, according to terms of
constitutional debate that might have since disappeared, before judging those
arguments. If we jump to the latter step, we’ll warp the argument before judg-
ing it. The main reason historians are largely uninterested in cataloguing
whose legal arguments were better or worse in the past is not due to diffidence

or lack of legal expertise. Instead, they believe that what counts as a good legal
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argument today, on the basis of our familiar argumentative frameworks, tells
us little about what counted as a good legal argument in 1787, 1800, or 1825,
or why. When modern lawyers judge past legal arguments, they tend to lionize
people who sound like themselves and frown upon those who don't. If we take
a different approach and reconstruct early constitutional argument by its own
lights, what often proves most interesting is the number of claims that were
once vital yet would get little traction today. Confronted with this kind of evi-
dence, it is not surprising that historians focus most of their attention on un-
derstanding how constitutionalism developed and transformed between past
and present; how, among other things, constitutional arguments that were
once logical lost their potency. If we dismiss these unfamiliar eighteenth-
century arguments on the basis that they were “wrong” by the anachronistic
standards of modern constitutional logic, we simply distort the very past we
hope to make usable. We don’t bring that past into conversation with the pres-
ent; we mold the past according to the judgment of the present. We change
eighteenth-century arguments into something they never were.

We can then restate Amar’s question into a rhetorical one that answers
itself: Why do historians elect not to distort the past? Perhaps lawyers do in-
deed ask different questions of the past and seek to judge earlier legal argu-
ments in ways historians do not. But nothing about that difference means
that lawyers don't need to historicize the past—that is, assuming lawyers
ultimately care about the arguments eighteenth-century American constitu-
tionalists made and not the shadows those arguments become when forced
to perform for us today.

These various originalist ripostes each betray a common flaw—the one
with which we began. They each presuppose a false sense of commensurabil-
ity with the Founding, an unfounded sense that because eighteenth-century
American constitutionalists possessed our habits of mind, their constitution-
alism is written in something resembling our terms. If originalists are justi-
fied in ignoring historical context, it is certainly not because they ask different
questions than historians do or because they focus primarily on law. It could
only be because historians are badly mistaken in believing, in the words of
Bernard Bailyn, that “[t]he past is a different world.”7# The only justification
originalists could have for insisting that they can just study Founding-era law
without knowing a whole lot more about Founding-era thinking would be
if the Founders in fact thought as we do today—if our legal paradigms and
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those of the Founders squarely aligned. That could well be so; perhaps over a
half century of historical work on the Founding is profoundly mistaken and
predicated on erroneous assumptions. But until originalists establish that
point on the basis of sympathetic engagement with historians’ methods—
something they have yet to do—there is no reason to take their word for it.
There will continue to be every reason to believe that law was no less touched
by the conceptual orientations of the day than were any other aspect of
Founding-era thought and that original textual meaning (no matter which
kind) can’'t be disentangled from the broader conceptual vocabularies in
which it was embedded. There is no understanding eighteenth-century con-
stitutional meaning (linguistic, legal, or anything else) without understanding
eighteenth-century constitutional thinking—and, thus, the broader concep-
tual universe that eighteenth-century constitutionalists occupied.
Originalists’ categorical distinctions and varied attempts to bracket law
from history cannot resolve their difficulties. In each instance, they assume
the very issue in question: that the conceptual premises of eighteenth-century
constitutionalism align with modern paradigms. Either historians are right
about the need to historicize the Founding, or they’re wrong. Either they are
right about the differences in conceptual thinking between now and then, or
they’re wrong. The notion that historicism is somehow pertinent to intellec-
tual history but not legal interpretation aimed at recovering intrinsically his-
torical evidence is implausible. Originalists may ask distinct questions, target
distinct kinds of historical meaning, and respond to distinct imperatives of
law. So be it. None of that changes the basic methodological point. If original-
ists are trying to recover the original meaning of the Constitution—the content
that the Constitution in fact communicated to actual eighteenth-century peo-
ple, who thought like people in the eighteenth century did—then originalists
need to historicize that constitutional past on its own terms, untainted by
modern legal and jurisprudential assumptions. Only a false sense of familiar-

ity with the Founding could lead one to believe otherwise.

Broadening Our Historicist Vision

These historicist lessons, so essential to deciphering original constitu-
tional meaning, encourage us to broaden our historical vision still further. If
people at the Founding thought so differently than we do today, then surely
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they thought differently about the Constitution as well. If our goal is to re-
cover eighteenth-century constitutional content, why would we assume that
the original Constitution can be read, unproblematically, like any modern
legal text?

Appreciating the foreign character of our Founding, in other words, en-
courages us to think still more broadly about the Constitution and the myr-
iad ways in which eighteenth-century constitutionalism might have deviated
from the kind of constitutionalism we have come to know. The Constitu-
tion’s original meaning was entangled in a thick conceptual web. The same
was true of the original Constitution itself. What ails originalists’ search for
original meaning ails originalism generally. Before contemplating what any
individual textual provision in the Constitution originally meant, we should
first ask two questions: How was the Constitution itself originally conceived?
How did people understand the nature of constitutionalism at the Found-
ing? When we ask those questions, we can begin to see the rupture between
then and now, and just how significantly originalists’ Constitution and the

Founders’ Constitution diverge.

Continuity and Change

To begin to bring these anachronisms into relief, we need to see two things
at once: how so much about Founding-era constitutionalism was strange
and different within a context in which so much was unsettled, up for grabs,
and changing. No account of early United States constitutionalism is com-
plete that fails to emphasize each of these defining features. Members of the
late-eighteenth-century constitutional public shared a general approach to
constitutionalism that offered, if nothing else, common points of departure
for grappling with constitutional questions, and the assumptions undergird-
ing this common conceptual space often sharply diverged from the basic
assumptions undergirding modern jurisprudence. At the same time, within
this shared space, Founding-era constitutionalists often disagreed over the
nature of constitutionalism and its core concepts, disagreement that fueled
searching debate and, in turn, dynamic transformation, eventually of the
shared space itself, as it slowly began to resemble something more familiar.

When we venture back to the Founding, therefore, we find, on the one

hand, unfamiliar constitutional assumptions—distinct ways of understanding
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constitutional writtenness, fixity, and law—dominating American constitu-
tional imagination for most of the eighteenth century. Some of these assump-
tions were holdovers from before independence, as American constitutionalists
continued to rely on those habits that had so deeply shaped them under
British constitutionalism.”s Others, meanwhile, were born of revolution, as
American constitutionalists began generating new forms of constitutional
understandings at a time of rupture and change.”® Few of these eighteenth-
century assumptions—those that preceded revolution and those that were a
byproduct of it—fit easily with orthodox originalist thinking.

At the same time, we also begin to see more recognizable assumptions
taking shape—more familiar ways of thinking about constitutional written-
ness, fixity, and law—though not the inexorable result of Founding-era con-
stitutionalists coming to terms with the Constitution’s essential nature, but
rather the contingent byproduct of the searching debates they had over it.”7
Here we need to appreciate not simply what was unfamiliar about early con-
stitutionalism, but the deep constitutional contestation that was the defining
feature of the period. Because the federal Constitution was constructed dur-
ing a time of enormous constitutional change and experimentation un-
leashed by the Revolution, much about it was unprecedented, which raised
doubts about the kind of thing the Constitution was and the properties that
defined it.”® The problem was not merely that the Constitution contained
silences, gaps, and ambiguities that needed to be liquidated through further
practice and debate.” Nor that the language of the Constitution was a source
of instability and uncertainty.®> More importantly still, at the most funda-
mental of levels, the Constitution’s constitutive identity was itself open to
competing, often radically distinct, readings.

As so little about the Constitution was initially clear and settled, it proved
a source of persistent debate. That debate was often fueled by the fact that the
Constitution functioned as an authoritative source of fundamental authority
in the early United States that participants in any number of debates fer-
vently appealed to in order to justify their claims and resolve disagreement.
Yet precisely because the Constitution was an inchoate norm, the activity of
appealing to it simultaneously shaped, defined, and, in certain respects, con-
stituted it. The content and practice of using constitutional norms were thus
reciprocally constitutive. Debating the application of the Constitution’s prin-

ciples and commands in the process helped make and remake the early Con-
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stitution.®! Because of the unique nature of these circumstances, it did not
take long for distinct kinds of constitutions, none easily reconciled with its
competitors, to take shape in people’s minds and to serve as the basis for
constitutional argument.®? Disagreement was rarely cabined to the narrow
domain of meaning but, more often than not, turned on which conception of
the Constitution, defined by which characteristics, was in fact legitimate. It
became, at bottom, a struggle over the true referent of “this Constitution.”

Some of our most familiar constitutional assumptions—many of which
have proved so central to modern originalism—emerged from this struggle
haltingly and contingently only after 1787. They did not spring inexorably
from the original Constitution but were the byproduct of debates over it.%
Nor were these assumptions, and the Constitution they made, without com-
petitors. Throughout the 1790s and beyond, American constitutionalists re-
mained deeply divided over how to understand the nature of the Constitution’s
content, its relationship to existing law, and the terms of its enforcement.34
On into the nineteenth century, the terms of the debates remained as messy
and uncertain as the positions held within them.® All recognized the Consti-
tution’s authority—and argued through that authority—while disagreeing
over the thing they all took to be authoritative.3°

Continuity and change; agreement and disagreement; the foreign and the
familiar. If we scrutinize the Founding, what we find can seem chaotic: un-
familiar constitutional assumptions that had been around a long time, unfa-
miliar constitutional assumptions that were only recently the result of
revolutionary debate and change, and more familiar constitutional assump-
tions that were haphazardly taking shape. If we stitch it all together, though—
if we see both the continuity and the change—it reinforces the same basic
point: orthodox originalism is not easily rooted in the Founding.

Under the guise of neutrality, originalists elevate one optional form of con-
stitutional thinking above its competitors.®” They ignore or distort the unfa-
miliar, paper over or minimize the depth of disagreement, and conflate the
Constitution in their minds with the one laid down in 1787. They assume
that the Constitution they so clearly recognize—the one that has become so
central to modern constitutional law—must have been the one lurking be-
neath all that Founding-era debate, its true nature clear and settled, merely
awaiting discovery. In presuming as much, originalists don’t in fact take the

Constitution as given but impose their own assumptions on the eighteenth-
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century landscape, shaping the Constitution into something it originally was
not. They either substitute the familiar for the unfamiliar or treat as essential
what was merely contingent and emerged only later. They pass off a constitu-
tion significantly of their own making as that of the Founders, erasing all

distance in between.
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4
Written Constitutionalism at the Founding

The Constitution of a country is not the paper or parchment upon
which the compact is written, it is the system of fundamental laws, by
which the people have consented to be governed, which is always sup-
posed to be impressed upon the mind of every individual, and of which
the written or printed copies are nothing more than the evidence.

— John Quincy Adams, 1791

TO BRING THE UNFAMILIAR WORLD of the original Constitution into focus,
the place to start is with constitutional writtenness. As the putatively defin-
ing characteristic of American constitutionalism and the foundational as-
sumption of most forms of originalism, it is the root of the problem and the
source of the deepest and most consequential misunderstanding.
Originalists don't often invest much time trying to figure out what the Con-
stitution is or might have been, for that has always seemed so apparent to
them. Nothing seems quite as obvious to them as the simple fact that the fed-
eral Constitution is a written text. Surely it was evident to the Founders them-
selves what the Constitution was, originalists contend: not only was it the
written document that lay before them, but it was alike in kind to the myriad
other written constitutions they had long known—the state constitutions
Americans had begun writing in 1770, the Articles of Confederation that had
served as the nation’s inaugural constitution, and the various charters that had
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governed the colonies since the first half of the seventeenth century. By 1787,
there was nothing mysterious to Americans about written constitutions.

This kind of thinking badly misses the mark, however. It mistakenly as-
sumes that just because Founding-era Americans wrote their constitutions,
they understood those constitutions in ways we would expect—that certain
essential constitutional features simply inhere in writtenness and, therefore,
that the kind of written constitutionalism with which we are so familiar was
a natural byproduct of writing constitutions. It has been too easy to assume,
in other words, that wherever there were written constitutions, one readily
finds written constitutionalism as we know it. As Quentin Skinner rightly
cautioned decades ago, “the unconscious application of paradigms” on ac-
count of their “familiarity” often “disguises [their] essential inapplicability to

»y

the past.”* Failure to heed this lesson has often left Founding-era constitu-
tionalism buried under anachronism.

Recall how, with few exceptions, originalists think about constitutional
writtenness. They jump effortlessly from the fact that the Constitution is
written to a particular understanding of its character and content. Because
the Constitution is written, it just is the document that we habitually call the
Constitution. In practice that means that, by virtue of being written, the Con-
stitution comes with a particular model of constitutional communication
built into it. Constitutional content is created by text and communicated by
the language that constitutes that text. The Constitution’s content is thus the
sum of propositions communicated by its words—whatever its text happens
to express. Constitutional meaning is fundamentally textual meaning. Even
if that textual meaning might be broad, either because the Constitution’s
language is written at a high level of generality or thanks to pragmatic en-
richment that language encompasses far more than its bare semantics sug-
gest, that textual meaning is still fundamentally rooted in text.

Revolutionary Americans assuredly embraced written constitutionalism,
but their understanding of it was worlds apart from present-day understand-
ing. They did not share modern originalists’ understanding of constitutional
content or modern originalists’ model of constitutional communication; nor
did they think that either was entailed by written constitutionalism. They did
not assume that writing constitutional principles down automatically or nec-
essarily altered the legal status of those principles, transformed constitu-

tional content into linguistic content, or erected sharp textual boundaries
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between what was in and what was outside a constitution. They did not wield
a clear distinction between written and unwritten constitutional meaning;
nor did they draw sharp distinctions between written and unwritten sources
of law. They had no trouble thinking that constitutions were at once tangible
and concrete and at the same time decidedly not. To be sure, they talked
about their constitutions as documents and emphasized what had been writ-
ten into them. They also cared about textual meaning and constitutional lan-
guage. But it does not follow that they thought that a constitution’s meaning
was simply the sum of propositions expressed by its words. It likewise does
not follow that they thought constitutional content was solely created by and
communicated through constitutional text, that the phrase “this Constitu-
tion” referred exclusively to a document, or that the nation’s fundamental
law was whatever had been written into the Constitution. Given how they
thought about constitutions and constitutionalism, none of these proposi-
tions would have made sense.

To their minds, the content of written constitutions was not simply de-
rived from text. And that was not simply because they believed, as modern
originalists are at pains to emphasize, that constitutional text had fuller
meaning when read in context, or because that text had to be given effect
through legal doctrine, or because that text might prove vague or indetermi-
nate and thus require further construction—though all those things were
surely true. It was not because, as those examples stress, constitutional text
could communicate beyond a literal reading of its words. That was less than
half the story.2 There were other more important ways in which, to so many
at the Founding, constitutional content was not derived from enacted consti-
tutional text. For eighteenth-century observers, it was not difficult to see how
certain things were constitutional, not because of anything constitutional
text expressed or implied, but because of how constitutions were understood
to work. This was content that could not be deciphered from constitutional
text no matter how carefully one interpreted it or how fully one situated it in
its linguistic context. This constitutional content derived from a different
source entirely: from placing the written constitution in its constitutional
context. This unwritten constitutional content was not only compatible with
Founding-era written constitutionalism but essential to it.

These facts are hardly incidental since Founding-era constitutionalists,

like any group of people, wrote constitutions in light of their underlying

Gienapp.indd 67 @ 06/06/24 6:44 pm



68 THE FOUNDERS’ CONSTITUTION

assumptions about what kinds of things constitutions were and how
constitutions worked. Their written constitutions were a function of how they
understood written constitutionalism. There is no separating what their con-
stitutions originally said from their assumptions about how those constitu-
tions acquired and communicated content. Just as it is impossible to decode
what constitutional provisions such as the Second Amendment originally
meant without first understanding the particular way people at the time con-
ceptualized constitutional rights and their relationship to state power, so too
is it impossible to know what kind of content an eighteenth-century written
constitution originally contained and communicated without first under-
standing the particular way people at the time conceptualized written consti-
tutionalism. It’s not intelligible to speak of their constitutions divorced from
their assumptions about how constitutions worked. The federal Constitution
of 1787 was originally conceived, ratified, and interpreted from an unfamiliar
constitutional perspective.

To recover the Constitution that the Founders knew, we need to recreate,
from the ground up, their distinctive understanding of written constitution-
alism. The deeper sources of that constitutionalism were multiple. They
were not unique to Revolutionary America, yet each was inflected in distinc-
tive American ways as members of the Founding generation elaborated on
them. That elaboration brought change, transforming Founding-era consti-
tutionalism in the process.? Nonetheless, essential features of this thinking
not only survived independence but endured well beyond the drafting of
the federal Constitution, structuring how Founding-era Americans thought
about written constitutions during the nation’s formative period of constitu-
tion making.

Founding-era conceptions of written constitutionalism can be traced to
three sources in particular: Americans’ experience under British constitu-
tionalism, their understanding of law itself, and their instinctive reliance on
social contract theory. Fused together, these influences forged the logic and
grammar of Founding-era constitutionalism. When we understand things
from that perspective, we see why it would have been hard to imagine writ-
ten constitutions as exclusive, stand-alone texts—to believe, to invoke that
favored originalist conviction, that “you can carry a complete copy of the

Constitution in your pocket.”
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The Endurance of British Constitutionalism

It is all too common to treat the appearance of Americans’ first constitu-
tions, drafted in the states beginning in 1776 and shortly thereafter for the
union as a whole, as a “big bang” moment—a sharp departure from what
had come before.s In this telling, Revolutionary Americans consciously re-
jected the unwritten, customary, evolving British constitution they had long
known in favor of something entirely different: constitutions that would be
fixed through writing. This popular rendition fails to grasp, however, how
Americans had understood and experienced the British constitution and,
because of that, how seamlessly prior constitutional habits informed the
constitutions that replaced it.° No doubt, American state constitutions were
novel in important respects, not least because they were revolutionary mani-
festos announcing a break with the prior political order, a context that helped
lay the groundwork for a round of searching debate throughout the states.”
But those novelties should not distract from the basic continuities that
shaped constitutional understanding before and after independence. What-
ever else might have changed or was beginning to change, when it came to
how American constitutionalists conceived of constitutional content, bound-
aries, and law, an enormous amount remained the same.

This continuity shouldn’t surprise us. It's harder to see today, but if we
flip things around and imagine ourselves in the eighteenth century, on the
eve of American independence, we’d be struck by all that remained the same.
The American Revolution, after all, was waged in the name of the British
constitution, not against it. In 1770, everything white Americans knew about
constitutionalism—every ingrained assumption, every belief they had about
what constitutions were, how constitutions acquired and communicated
content, and how constitutions regulated political and legal life, indeed the
entirety of their constitutional education—was predicated on life under the
unwritten, customary British constitution. They had spent decades confi-
dently referencing a constitution consisting primarily of unwritten funda-
mental principles rather than a set of express textual commands.? Even if the
British constitution often took its form in several celebrated texts such as
Magna Carta, the Petition of Right of 1628, and the English Bill of Rights of
1689, it was understood to be a set of fundamental principles grounded in
custom—unwritten principles that American colonists obsessively appealed
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to0.9 And they did not think they had been playing make-believe. “The great
Principles of the Constitution, are intimately known, they are sensibly felt by
[everyone],” John Adams declared shortly before independence.” He and his
fellow colonists believed that when they referenced the British constitution
they were talking about something real, something that everyone in their po-
litical world could readily pick out and interpret. They had no trouble under-
standing how a non-textual constitution could communicate meaning to a
community of interpreters. They had no trouble understanding how constitu-
tional principles could exist independently of textual codification. Their so-
cialization ran deep, shaping their intuitions and habits of mind. When they
thought about fundamental constitutional principles, they intuitively looked
where everyone else in the British tradition looked: to custom, history, experi-
ence, written law, and deep structure. A lifetime’s knowledge is not easily
lost—especially when it could be so easily carried forward and applied to the
situation at hand. The mere act of drawing up new constitutions to take the
place of the British one they had long known hardly necessitated a dramatic
shift. Rather, to a great extent it demanded more of the same.

There were so many ways in which the constitutional work of 1776 mani-
festly drew on prior experience. For one, when American patriots began de-
vising regular legal governments that year, they set out less to create
something radically new than to build on their existing institutions.” They
instinctively looked to practices forged under colonial governance and, espe-
cially, the numerous quasi-legal representative institutions (committees,
conventions, congresses) they had established beginning in 1765 to organize
resistance to British policy, as well as the various provincial assemblies and
congresses and local committees that effectively assumed power from the
British beginning in 1773.” Institutions forged in 1776 were meant to mod-
ify earlier forms, not simply depart from them.

Even more vitally, written constitutionalism itself was nothing new at the
Founding; it was a form eighteenth-century Americans had long known. That
was thanks to their experience living under charters: documents that had es-
tablished governance in the colonies and secured English liberties for colonial
residents. In addition to putting some of their own rights down on paper,
American colonists also thought that their charters gave more concrete form
to the British constitution they so revered.™ The “constitution of Britain,” the

Suffolk Resolves stated in 1774, “was covenanted to us in the charter of the
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province.”s Less than a decade earlier, Connecticut’s House of Representa-
tives had declared that “our full possession and continued enjoyment of the
rights and priviledges of the British constitution” were “rendered more sacred
and indefeasible by the royal grant and charter” they had received, “which we
conceive to stand upon the same basis with the grand charters and fountains
of English liberty,” Magna Carta above all.”® The Declaration of Independence,
meanwhile, claimed that “our constitution” consisted of “our Charters,” “our
most valuable laws,” and “the Forms of our Governments.”"7

Given that their constitutional lives had long been organized around these
authoritative texts, for American Revolutionaries the act of writing new con-
stitutions in 1776 did not mark a sharp departure from the familiar. There
was no magical, instantaneous transformation from inchoate, unwritten
constitutionalism to neatly focused, textual constitutionalism.”® On the con-
trary, it was only natural for Revolutionary Americans to imagine their new
state constitutions as logical successors to the charters they had so revered.™
They were initially styled as charters, in fact.2° That Connecticut and Rhode
Island, the only remaining non-royal colonies, meanwhile, did not even draw
up new constitutions following independence—instead merely updating
their existing charters—powerfully underscores the perceived continuity.*'
“Our transition from a state of political subjection to Great-Britain, to inde-
pendence, and sovereignty, was almost imperceptible,” the Connecticut ju-
rist Zephaniah Swift would later testify. “Tho we were witnesses to a most
singular revolution, yet we experienced . .. no convulsion in our domestic
government.”?? If the writing of constitutions beginning in 1776 marked a
decisive break with the past, we should expect to find relentless testimony to
this fact. Founding-era constitutionalists, after all, were not shy about draw-
ing out the perceived significance of every aspect of their revolutionary expe-
rience, most especially their experiment in self-government. Yet we find no
such testimony, and the silence is deafening.?

In seamlessly replacing the charters that preceded them, the first state con-
stitutions were understood much as those charters had been: as neither an
exclusive nor comprehensive repository of fundamental authority. As Mary
Sarah Bilder has explained, early American “charter constitutionalism” oper-
ated under “a different assumption about the purpose of . . . written words.”
In charters, “words represented principles,” but “principles were not defined
and limited entirely by the words.”?4 The charters were written, but they
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rested on a non-textual foundation consisting of the essential protections and
fundamental law encompassing the customary British constitution.?s The

o«

colonists’ “several charters or compacts” were, as the Continental Congress
suggested, tightly intertwined with, and could not be comprehended apart
from, “the immutable laws of nature” and “the principles of the English con-
stitution.”2¢

The state constitutions initially worked in a similar way. Americans had
declared independence in the name of the fundamental principles of the
British constitution and assuredly believed that those continued to inform
their new constitutional documents. Indeed, among the important things
the new state constitutions were meant to do was to identify and protect the
liberties that residents believed they had always enjoyed.?’ It’s impossible to
suppose that American constitutionalists thought they were deleting these
underlying principles they claimed as their birthright and in defense of
which they proved willing to die. Certainly nothing about the mere fact that
they chose to write constitutions should suggest that. To them, there was
nothing inconsistent about having a written constitution that was bolstered
by unwritten constitutional principles. And there is no reason to believe that
people who had always operated under that assumption suddenly abandoned
it simply because they replaced their charters with new frameworks for gov-
ernment—one written instrument with another.

The persistent belief that the mere act of writing constitutions in 1776
betrayed a repudiation of British constitutionalism is ill-founded. In writing
those constitutions, Revolutionary Americans relied on much the same pic-
ture of fundamental authority that had defined their colonial experience. In-
dependence did little to disrupt the basic conceptual relationship between
written constitutional standards and underlying constitutional principles.

Deeply ingrained intuitions endured.

Frames and Fundamental Law

The continuities between British constitutionalism and early U.S. consti-
tutionalism are especially evident in how Revolutionary Americans initially
described constitutions. To them, constitutions were at once frames of gov-
ernment and, at the same time, fundamental law, or the rules that bound

that government. These two descriptions were not in tension, but nor were
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they identical. The former described a framework—specifications that out-
lined and empowered a government; the latter a legal standard—binding
rules, prescriptions, and prohibitions that stood above and regulated ordi-
nary lawmaking. Both senses were common, and they often were run to-
gether. Sometimes when people talked about constitutions, they referred
narrowly to the scheme of government. Other times, they referred broadly to
the entire swath of rules, prohibitions, and principles that made up the fun-
damental laws of the land. And sometimes they referred to both.

Around the time Americans declared independence, the word “constitu-
tion” tended to have a narrower meaning, referring exclusively to a form of
government. That emphasis was not terribly surprising given the legacy of
British constitutionalism. When people referenced the British constitution,
they often had in mind the structure and framework of governance within
the realm.?® The definition was descriptive in nature, and to the extent it was
also prescriptive, those prescriptions were derived from the internal logic of
the government’s structure.?9 When it came time for Americans to devise
their own constitutions, they initially followed in kind. In a characteristic
move, North Carolina’s 1776 document was divided into two distinct parts:
the first was labeled “A Declaration of Rights,” while the second was called
“The Constitution, or Form of Government.”3° In a pamphlet published in
1777, Benjamin Rush sharply distinguished between a “Bill of Rights,” which
came first and laid out “the great principles of natural and civil liberty,” and
the “Constitution,” which was altogether separate, describing the govern-
ment that embodied and protected those “great principles.”s"

Usage of the term “constitution” gradually began to change during the de-
cades that followed. Eventually, it became common to use the word more ca-
paciously to refer to each of the distinct components Rush had held apart.3*
New Hampshire, for instance, titled its revised 1784 constitution “A Constitu-
tion, Containing a Bill of Rights, and Form of Government.”3 The word slowly
came to mean the entirety of fundamental law operative across the polity.3+

As the word “constitution” started to take on a more expansive definition,
some commentators insisted not only that a constitution was more than a
form of government but also that it needed to be clearly distinct from and
superior to that government. Thomas Paine stressed as early as 1776 that “[a]
Constitution, and a form of government, are frequently confounded together,
and spoken of as synonimous things; whereas they are not only different,
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but are established for different purposes.”’ While initially an outlier, this
sentiment was echoed a decade later by a growing, if still relatively small,
group of commentators. Thomas Tudor Tucker complained that South Caro-
lina’s 1778 constitution was “not founded on proper authority, being only an
act of the legislature.” Unless that was remedied, the constitution could not
serve as a genuine “rule of government” that was “not alterable by it.”3¢ Only
then, Thomas Jefferson reasoned, might a constitution stand as “an act above
the power of the ordinary legislature.”37

The shift was hardly seamless, however. Even as usage of the word “consti-
tution” changed, its original meaning endured, and for years to come, it con-
tinued to be used specifically to describe the frame of government.3® As late
as 1828, in his inaugural dictionary of the English language, Noah Webster
offered a definition of “constitution” that combined the various elements
that the word had come to stand for. A “constitution” was both “[t]he estab-
lished form of government in a state, kingdom, or country” and “a system of
fundamental rules, principles and ordinances for the government of a state
or nation.”® A “constitution” still remained “that form of being or peculiar
structure and connection of parts which makes or characterizes a system or
body”—such as “the constitution of the solar system.”4° Even as things were
changing, the word retained its ancient meaning.

This linguistic indeterminacy suggests that “constitutions” described dis-
tinct things with overlapping identities: both a form of government as well
as the system of fundamental law in which that frame was embedded. What
we might regard as confusing and multivalent, Founding-era constitutional-
ists found intuitive. And why not? It was such a natural carryover from the
constitutionalism they had forever known. Americans’ colonial charters had
primarily been constitutions of government—documents that laid out an
authoritative blueprint for the governance of new settlements. In placing
limitations on that government and identifying certain legal principles and
protections, however, Americans had also incorporated the fundamental
guarantees of the British constitution outside of those charters. Now the
state constitutions functioned in a comparable way: frames of government
erected on underlying fundamental principles. Constitutional text was a
node in a broader constitutional and legal order.

Part of what distinguished the component meanings of “constitution,”
even as they were increasingly bundled together in a single definition, was
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the fact that frames of government and fundamental law enjoyed distinct
derivations. The most vital thing a written constitution did was establish a
frame of government. Not every political community needed one. Some na-
tions, such as Britain, were governed by customary institutions that had orig-
inated centuries earlier and could carry on without anyone stipulating in
writing their structure, powers, or responsibilities. But other nations, espe-
cially new nations, like the United States, enjoyed no such luxury. Although
two of those states—Connecticut and Rhode Island—found their customary
colonial governments sufficiently workable to maintain them, the other states
experienced a sufficient power vacuum once British authority collapsed that
they opted for fresh constitutions of government so that they might establish
the political institutions that they lacked.#* And there was no easy way to es-
tablish a new frame of government—practically, much less authoritatively—
without codifying it in writing. In most of the independent American states,
written constitutions were principally needed to constitute government.

By contrast, constitutions were not necessary to supply fundamental law.
Fundamental law already existed in abundance before the formation of any pol-
ity’s municipal government. American constitutionalists did not have to go
looking for it in r776. There was ample fundamental law all around from which
to challenge, curb, or empower government and ground fundamental rights
and protections. Reared in the British constitutional tradition, they assumed as
a matter of course that all governments were automatically constrained by the
fundamental principles of liberty that experience and reason had independently
identified and established. To be sure, fundamental law did not have to be taken
as found. There were important reasons to refine or revise it, to emphasize por-
tions of it in more emphatic ways, or even to specify new fundamental law
appropriate for the particular political communities being devised. And Revolu-
tionary American constitutionalists assuredly did just that. But altering and
adding to fundamental law was not the same thing as building it from scratch.
Creating a new constitution of government did not entail nullifying or remak-
ing existing fundamental law. Whatever a constitution of government was do-
ing, it did not have to create fundamental law from the ground up.

Written constitutions in the early United States at once established new
kinds of legal authority while leaving others as they were. Webster’s definition
captured this distinction as well. As the higher law—or the “fundamental

rules, principles and ordinances” found in “free states”—a constitution was
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“paramount to the statutes or law enacted by the legislature, limiting and
controlling its power.” But where did this higher law come from? It was some-
thing “particular”: whatever had been ordained and “made by the authority of
any superior, civil or ecclesiastical.” Yet at the same time it was something
general: “a system of fundamental principles for the government of rational
and social beings.”4* The word “constitution” described the body of rules or-
dained by the highest civil authority in a political community. But it also de-
scribed those principles of governance that human reason and experience had
invested with fundamental authority. What Webster was getting at was the

idea of general fundamental law.

General Fundamental Law

The concept of preexisting fundamental law was foundational to Found-
ing-era constitutionalism. Even more than the polysemous character of the
word “constitution,” this understanding of fundamental law underscored
why written constitutions could never be reduced to the contents of their
text. As noted, beginning in the late eighteenth century, constitutions were
increasingly equated with the fundamental law of the realm. But only some
of that fundamental law was created through the constitution’s enactment.
Other fundamental law existed before the drafting of the constitution and
was simply left in place, incorporated by implication. “There are . . . certain
fundamental Laws, and certain original Rights,” John Adams declared, “re-
served expressly or tacitly, by every People in their first Confederation in So-
ciety, and erection of Government.”# All fundamental law was part of the
“constitution,” but only some of it derived from the constitution’s text. Writ-
ten constitutional provisions thus worked in concert with and bled seam-
lessly into a broader field of preexisting fundamental law.

These Founding-era attitudes toward fundamental law had broad roots.
They were deeply shaped by the peculiarities of British constitutionalism
and the habits it had inculcated. But these attitudes were every bit as much
the result of how Founding-era constitutionalists thought about law gener-
ally. Early American constitutionalism was fundamentally built on a delicate
synthesis of positive and non-positive law that permeated Founding-era legal
imagination, profoundly shaping how people thought about the nature of
constitutional content and writtenness.
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As with Founding-era written constitutionalism, Founding-era attitudes
toward fundamental law are often obscured by the modern distinctions
imposed on them. Observers have had no trouble appreciating that the
Founding generation tended to think about law differently than we do today.
But too often observers have mistakenly assumed that those eighteenth-cen-
tury views are legible on the familiar terms of modern legal theory. It's an-
other case of square pegs being unthinkingly pounded into round holes.

Debates in modern jurisprudence have revolved around the relationship
between positive law and morality—that is, law as contingently laid down by
human beings in particular jurisdictions (through constitutions, statutes, ex-
ecutive orders, and court decisions) and moral facts that are universally valid
independently of any human decision or authority.44 Enduring debates di-
vide theorists. Legal positivists insist that law is entirely (or mostly) a matter
of social rather than moral facts.#5 Law is law, not because it is just or moral,
but because it has been lawfully enacted through valid procedures. It is a
social convention all the way down. Appeals to justice or moral truth merely
illustrate the essential difference between what the law is and what it per-
haps ought to be. Critics of legal positivism have found this account inade-
quate, insisting, by contrast, thatlaw is inextricably intertwined with morality.
Followers of the influential legal theorist Ronald Dworkin avow that law is
best understood as a branch of political morality—not only is morality rele-
vant to law, but law is itself a kind of morality.4® In a related vein, meanwhile,
modern defenders of the natural law tradition similarly insist that law is ir-
reducibly embedded in morality.4” Despite the diversity of views and the
sharp disagreement dividing them, modern jurisprudence is structured by a
common set of questions and categories. In broad strokes, theorists ask
whether, and if so how, positive law is meaningfully shaped by non-posited
morality.4® Their answers differ, but their answers can all be plotted on the
same classification scheme and readily understood on each other’s terms.

When scholars have investigated the Founding generation’s views on law,
they have often mapped those views on this familiar modern grid. Were the
Founders legal positivists? Did they think morality shaped law? Given the
abundant evidence that they subscribed to natural law thinking, how did they
connect those principles to the positive law of their written Constitution?
These kinds of questions, intuitive as they might seem, make it hard to un-
derstand the Founders’ views on law. The issue lies less with the classification
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than with the classification scheme itself, structured as it is by the sharp or-
ganizing distinction between positive law and non-posited morality common
to reigning modern debates.#9 The Founders simply didn’t think this way,
and if we try to map the Founders’ views onto that scheme, something fun-
damental will be lost. We need a new scheme.

The Founding generation had a much different view of law: an integrated
view. They did not draw categorical distinctions between sources of law—
natural law, customary law, enacted law. Nor did they assume that positive
law could be neatly separated from non-positive law. Rather, they assumed
that different sources and kinds of law naturally harmonized.5° There are
good reasons why eighteenth-century legal treatises read nothing like those
written more recently—why they stitched together observations culled from
what we today would call political theory, moral philosophy, sociology, psy-
chology, and history without any sense that they were drawing on distinct
intellectual disciplines.s” They assumed that the study of law, in essence, was
the study of human nature. The job of the jurist, or sage of law, was less to
synthesize seemingly opposing elements than to understand how they har-
monized of their own accord.

There was little room in this paradigm for the kinds of questions that ani-
mate debates in modern legal theory or the sharply defined categories that
sustain them. In the eighteenth century, there was nothing intuitive about
categorically distinguishing non-positive from positive law or about asking
how these distinct kinds of law interacted. It made more sense to assume
that non-positive and positive law automatically bled into one another at
countless points and, instead, attempt to understand how that worked. Be-
cause Founding-era constitutionalists conceived of the legal whole so differ-
ently, they understood the component parts differently as well. That was
especially true of non-positive law. They certainly did not think of it simply
as morality, as so much modern jurisprudence would have it. But neither did
they equate it with something more proximate, like natural law, even if they
assuredly emphasized natural law with steady regularity.5* Calling the Found-
ers natural lawyers hits closer to the mark but still cannot do justice to the
complexity of their views, either how they understood the multifaceted na-
ture of non-positive law—derived every bit as much from understandings of
common law and customary British constitutionalism as natural law—or
how they believed those legal strands fit together.53 Non-positive law cropped
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up in numerous places, stretching widely across the legal domain. Its forms
and locations were difficult to pinpoint, however, precisely on account of the
integrated view of law through which it was understood. Because fundamen-
tal law naturally harmonized and because positive and non-positive law were
not distinct and separate but compatible and intertwined, there was no sim-
ple way to delineate either.54

The Founders had complex synthetic views on law. We get nowhere disen-
tangling so-called non-positive law from positive law and asking how eigh-
teenth-century constitutionalists believed one influenced the other. We need
to see how non-positive law and positive law were woven together. The best
way to understand this fusion is to bring into focus the once ubiquitous legal

concept with which we began: general fundamental law.

Founding-era constitutionalists often referenced various sources of law: nat-
ural law, common law, civil or municipal law, the law of nations, constitu-
tional law, and others still. Each of these sources was, in a real sense, distinct,
enjoying an independent identity and derivation, with some grounded in
reason, others in custom, and still others in consent. But that seeming au-
tonomy held up only to a point. For each source of law was shot through with
a doubled-faced ambiguity that made sharp differentiation not only difficult
but pointless. That ambiguity turned on the porous boundary between non-
positive and positive law—law that was found and law that was made.

In eighteenth-century America, law was understood to be as much found
as made.55 Law was not treated as strictly positivist in character—simply the
command of the sovereign or exclusively the enactments of lawfully autho-
rized bodies. Law, to an important extent, rested on non-positivist foundations
beyond the contingent creation of human beings. As an American writer de-
clared in characteristic fashion in 1777, “right, and not power, is the source of
law.”s® “The eternal and immutable laws of justice and morality,” John Quincy
Adams similarly announced a decade and a half later, “are paramount to all
human legislation.”s” In vital ways, law was “out there” awaiting discovery.

These assumptions were grounded in the pervasive belief that human law was
undergirded by natural law, which was preexisting, universal, unchanging, and
divinely sanctioned.’® “By the natural and moral law,” explained the
judge Jacob Rush in 1796, “is understood, that law which is founded upon the
eternal reason and fitness of things, and enjoins those duties, which, as dependent
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creatures, we owe to our Creator, and to each other, and which necessarily result
from those relations.”s9 “The law of nature is immutable ... [and] universal,”
wrote James Wilson, and “having its foundation in the constitution and state of
man, has an essential fitness for all mankind, and binds them without distinc-
tion.”®° Natural law was paramount and binding. Any human law contrary to it,
went the familiar refrain, was null. Whatever was “contrary to natural right and
justice,” declared George Mason in Virginia’s General Court in 1772, “are, in our

»61

laws, and must be in the nature of things, considered as void.”®* But natural law

was not easy to pinpoint. It was known only through felt intuition and rational

reflection.®2 “

The science of law is grounded on certain first principles,” explained
Zephaniah Swift, “derived from the dictates of reason.”® “We discover it,” echoed
Wilson, “by our conscience, by our reason, and by the Holy Scriptures.”® Be-
cause the law of nature was abstract and deciphered principally through reason,
it was often referred to as the law of “right reason.”® Given its broad applicability,
moreover, natural law was necessarily general in its pronouncements.®® On ac-
count of these two characteristics—that it was inferred by reason and general in
its tenor—natural law was shot through with indeterminacy.®?

In a straightforward sense, civil or municipal law was distinct from natu-
ral law. Natural law had governed human beings in the state of nature—that
pervasive Enlightenment thought experiment—but entry into civil society
had led to the establishment of a new kind of law that was not derived from
reason alone but was instead grounded in human will and consent.®® “By a
positive law,” explained Jacob Rush, “is understood a law, which does not
necessarily flow from the nature of things, but is founded solely on the will
of the law-giver, and adapted to some particular time or occasion.”® As James
Wilson succinctly put it, “municipal law” was “[t/hat which a political society
makes for itself.”7°

Despite these seemingly clear differences, natural and municipal law
blended together in myriad ways. For one thing, it was widely assumed that
civil law needed to conform to natural law. As James Wilson stressed, “mu-
nicipal laws are under the control of the law of nature.””* Natural law was
thus often treated as a set of fundamental background principles for constru-
ing civil law.7* It was presumed that legislators could never have intended to
contravene, as the South Carolina Court of Common Pleas stressed in 1789,
“the plain and obvious principles of common right, and common reason.”

“We are, therefore, bound,” the court continued, “to give such a construction
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[to the statute] . . . as will be consistent with justice, and the dictates of natu-
ral reason.””3 Meanwhile, because natural law was often so broadly conceived
and relatively undefined, it was widely assumed that municipal law fleshed
out natural law in various ways, either by expounding its deeper logic, filling
in its details, providing the best evidence of its content, or enforcing it by
declaring what it otherwise required.74

There was an even more important reason yet why non-positive and posi-
tive law blended in the eighteenth-century American legal imagination: the
multifaceted character of the common law. It is impossible to overstate the
common law’s centrality to Founding-era constitutional thought and experi-
ence. It was at the center of the constitutional and legal tradition in which
Revolutionary Americans came of age and was celebrated as the great bul-
wark of English liberty on both sides of the Atlantic. The “common law” kept
“the great ends of liberty,” proclaimed James Wilson, “steadily and constantly
in view.”7s The language of early American constitutionalism unsurprisingly
was saturated with references to it. And the idea of constitutionalism itself,
as Founding-era Americans initially understood it, was deeply inflected by
the idea of the common law and all it was taken to embody. As the jurist Pe-
ter Du Ponceau would put it a generation after the Revolution: “We live in
the midst of the common law, we inhale it at every breath, imbibe it at every
pore.” It is “interwoven with the very idiom that we speak, and we cannot
learn another system of laws without learning at the same time another lan-
guage.””® Today, the common law is usually understood in avowedly positiv-
ist and realist terms, as judge-made law found in the decisions of courts.
That was not how the common law was understood in the eighteenth cen-
tury, however.”” At that time, it carried a much wider set of meanings, fol-
lowed a far different logic, and derived from a much different set of legal
sources. It was not simply a set of discrete legal rulings, rules, and proce-
dures, but the conception of law and method for deciphering it that lay be-
neath those particular legal outcomes and requirements. From this wider
conceptual perspective, the common law helped harmonize the seemingly
competing criteria—the immutable dictates of reason and the consent of the
political community—upon which natural and civil law were based.

The common law was grounded in custom. It originated not in written
enactment but long practice.”® It consisted of “those principles and doc-
trines, which have become law by the usage and practice of the people,”
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stressed Zephaniah Swift.79 In that regard, as the Virginia jurist and law
professor George Wythe declared, “the whole common law is founded on
custom.” As the famed English jurist William Blackstone wrote in his
Commentaries on the Laws of England, being “the lex non scripta, the unwrit-
ten, or common law,” it was distinct from “the lex scripta, the written, or

statute law.”8"

The “original institution and authority” of these laws, Black-
stone explained, “are not set down in writing, as acts of parliament are, but
they receive their binding power, and the force of laws, by long and imme-

morial usage.”%

Those customs that had been practiced and sanctioned over
considerable time were considered part of the common law. As the common
refrain went, the merit of a custom depended on it “having been used time
out of mind,” or “time whereof the memory of man runneth not to the con-
trary.”® A lot of times, judges and lawyers looked to past legal decisions as
proof of a custom’s authority.34 But those decisions were merely a record or
reminder of the common law, not its source. “It has its monuments in writ-
ing,” asserted James Wilson. “But though, in many cases, its evidence rests,
yet, in all cases, its authority rests not, on those written monuments. Its
authority rests,” by contrast, “on reception, approbation, custom, long and
established.”®s

Despite its basis in custom, however, the common law was not thought to
be at odds with democratic consent.®® In fact, in the eyes of many Founding-
era constitutionalists, custom, rightly understood, was the strongest evi-
dence available of consent.?” James Wilson was especially engaged on this
point.®8 “[Clustom is, of itself, intrinsick evidence of consent,” he submit-
ted.®9 It carried the mark of “internal evidence, of the strongest kind, that the
law has been introduced by common consent.”9° As he explained: “How was
a custom introduced? By voluntary adoption. How did it become general? By
the instances of voluntary adoption being increased. How did it become last-
ing? By voluntary and satisfactory experience, which ratified and confirmed
what voluntary adoption had introduced.”?' In that regard, “this consent
rests upon the most solid basis—experience as well as opinion.”9* Jesse
Root, a Connecticut Superior Court judge, echoed this account. Those “un-
written customs and regulations which are reasonable and beneficial, and
which have the sanction of universal consent and adoption in practice, have,”
he wrote, “the force of laws under the authority of the people.”9 This
was especially true in the American colonies, argued Zephaniah Swift, since
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“lo]ur ancestors . . . were under no obligation to . . . observe the laws of the
country, from whence they emigrated.” The “voluntary reception of the Eng-
lish laws, by the general consent of the people,” was “the only foundation of
their authority.”94 Custom was not just the evidence of consent, however; it
also helped realize that consent. Privileging custom built flexibility into the
law, enabling it to change to accommodate those it governed.% “It is the
characteristick of a system of common law, that it be accommodated to the
circumstances, the exigencies, and the conveniences of the people, by whom
it is appointed,” explained Wilson. “The same principles, which establish it,
change, enlarge, improve, and repeal it.”9°

At the same time, the common law was also believed to be founded on
reason.%” It was not merely the contingent customs of the realm, instantiated
in so many celebrated political episodes, judicial rulings, and legal treatises.
By drawing on the wisdom of experience and the successions of the ages, the
common law promised to work out the “artificial reason,” or inner logic, of
the law.9% In deciphering the deeper pattern that custom made, the common
law revealed what was inherently reasonable and pointed the way to the
deeper principles of legal reason, thus helping the law work itself pure. “The
common law,” as Zephaniah Swift claimed, “is a highly improved system of
reason, founded on the nature and fitness of things.”99 The “[clJommon law
is the perfection of reason, arising from the nature of God, of man, and of
things,” Jesse Root declared in a similar spirit. “It is universal and extends to
allmen. . .;itisimmutable, and cannot be changed or altered, without alter-
ing the nature and relation of things; it is superior to all other laws and regu-
lations, by it they are corrected and controlled . . . the usages and customs of
men and the decisions of the courts of justice serve to declare and illustrate
the principles of this law; but the law exists the same.”**° The common law
also was found, not made. That fact helped underscore a deeper commit-
ment: that the reason of the common law helped reveal the dictates of natu-
ral law, often itself called the law of reason. Indeed, it was sometimes said
that the common law provided the best evidence of the content of natural
law.’°* Even more strikingly, it was also said that the common law was simply
natural law applied to human society.” The “Maxims and Principles, which
form the ground-work of the Common Law,” the Pennsylvania lawyer Wil-
liam Barton wrote, “are Rules, deduced from Reason, Natural Law and Jus-
tice.”™3 The common law, in short, harmonized with natural law.™°4
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There was nothing perceived to be incompatible about these distinct com-
mon-law ingredients. Custom, consent, and reason worked together. Cus-
tom was the best marker of both consent and reason and thus the site where
they became entwined. The “common law,” insisted Wilson, was “nothing
else but common reason—that refined reason, which is generally received by
the consent of all.”**5 Alexander Addison, meanwhile, claimed that “[t]he
common law is founded on the law of nature and the revelation of God” in the
same breath that he claimed that it was “founded on an implied common
consent, from long acquiescence in its authority and use” and, thus, on “the
will of the community.”°® Or, as William Barton put it, “the common mu-
nicipal law . . . is founded on ancient, immemorial usage, and common con-
sent” and “derives its sanction from its reasonableness, the equity of its
maxims, and the justness of its fundamental principles.”™7

The common law was also seen as both contingent and timeless, changing
in light of circumstance and need while remaining constant over time.*®
Here, too, eighteenth-century Americans perceived no contradiction. As Wil-
son put it, as “circumstances, and exigencies, and conveniencies insensibly
change; a proportioned change, in time and degree, must take place in the
accommodated system. But though,” he went on, “the system suffer these
partial and successive alterations, yet it continues materially and substan-
tially the same.””*9 Dynamic yet steady, the common law evolved without
ever fundamentally changing.

In at once embodying contingent consent and timeless reason, the com-
mon law synthesized positive and non-positive law into an integrated whole.
The common law was not judge-made law. It was found, not made. But un-
like natural law, which too was found and not made, the common law was an
inseparable blend of positive and non-positive law. By looking to venerated
custom, the common law at once discovered the distinctive positive law of a
discrete political community while also uncovering the immutable princi-
ples of reason undergirding it. There was no disentangling one from the
other. The common law was neither strictly positivist nor the opposite.™ It
was the combination of the two, the synchronizing of consent and reason
through the medium of custom. The common law improved over time
through experience—indeed, as Wilson proclaimed, “[tthe common law is
the law of experience”—adapting to social needs while disclosing the deeper

foundation of law itself, its “general principles.”™ The common law at once

06/06/24 6:44 pm



WRITTEN CONSTITUTIONALISM 85

revealed the law (of the community) and the law (generally), each of which
inflected the other.

What helped reconcile these components was the fact that the common
law was more an orientation to and vision of law than a set of substantive
principles or doctrines—a method of legal thinking as much as the determi-
nations that followed from it." Deciphering the common law meant think-
ing like the common law, an approach that was essentially dynamic, toggling
between experience and theory, findings and implications, the substance of
law and the logic of law.™ The common law was located in judicial rulings,
social customs, and historical practice."4 But it was not simply a set of posi-
tivist legal materials; it was as much the logic and principles revealed by
those decisions, customs, and practices as the logic and principles derived
from the study of experience and historical development. “Its foundations,
laid in the most remote antiquity,” asserted Wilson, had endured because it
“contains the common dictates of nature, refined by wisdom and experience,
as occasions offer, and cases arise.” Indeed, the “common law, like natural
philosophy,” was “a science founded on experiment.” Just as “[t]he latter is
improved and established by carefully and wisely attending to the phenom-
ena of the material world; the former,” was improved and established as well
“by attending, in the same manner, to those of man and society.”™ The com-
mon law was a dialectical view of law, one that embedded the substance of
law in the pursuit of law. That dynamic perspective enabled it to fuse reason
and will, justice and precedent, immemorial usage and adaptive change.

The onset of the Revolution fueled uncertainty about the nature and ap-
plicability of the common law, though if anything that uncertainty only rein-
forced the integrated conception of that law that had already come into relief.
As Americans set about constructing their own legal systems, they often had
to pinpoint what the common law in fact was. They were forced to reckon, in
particular, with how American common law had diverged from its British
counterpart, fracturing the legal field while raising important questions
about which parts merited inclusion moving forward."® In adopting “the
common law of England”—as most of the states did through either constitu-
tional provision or reception statutes—what exactly were Americans perpet-
uating?"” How much from their British past were they maintaining as part
of American law? Was it the common law of England or the common law as
it had developed in the colonies since the first English settlers had arrived in
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North America? Had the English common law been introduced to the colo-
nies in full or only in part?™® Where was the substance of this incorporated
common law to be found? If it was found in judicial decisions, was it found
in those that had emanated from English courts, and if so, up until what
date? If it was found instead in customary practice, which customs: British
or American? Given the importance attached to a custom’s antiquity under
the common law, could customs generated in the American colonies ever be
old enough to even become part of the common law?"9 Debating these inter-
secting questions compounded disagreement over how to define the com-
mon law, particularly following the Constitution’s ratification.”*° In turn,
these debates fueled opposition to the distinctively British features of the
common law and led a host of early national Americans to begin calling
for the abolition of English common law.”" These debates and criticisms
encouraged Founding-era legal commentators to reframe custom, even
more than they already had, to align it with consent and, at the same time,
underscore the general spirit of the common law at the expense of its par-
ticularity or British flavor.”?> Even before independence had been declared,
Roger Sherman had insisted that the “Colonies adopt the common Law, not
as the common Law, but as the highest Reason.”” In the years following
independence, support for this view only deepened. Americans had helped
create a superior form of common law predicated not on British judicial rul-
ings or customs but, as the leading jurist and legal theorist James Kent put it
in the 1820s, on “the dictates of natural justice, and of cultivated reason.”’24
In other words, the disunity of the common law as a body of law, which the
revolution had so clearly exposed, encouraged even greater emphasis on the
unity of the common law as an orientation toward law. Americans could say,
and did say, that in adopting the common law they were adopting a legal
foundation and accompanying jurisprudence rather than a particular body of
law. The most cherished features of the common-law tradition endured in
the United States, then, because they were suited to American needs, had
received the people’s consent, and boasted universal foundations.

This emphasis came rather easily to American constitutionalists since
they had long equated the common law principally with the most ancient
and essential features of their British constitutional inheritance: with what
counted as the fundamental law of the realm. In celebrating the common

law, they had rarely set their sights on the decisions of English common-law
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courts. They had instead sought to elevate certain aspects of the common law
to the status of fundamental law to make it part of the British constitution
from which they sought protection.”s In so doing, they were mirroring Brit-
ish practice itself. England’s ancient constitution emerged in the seventeenth
century as various politicians and lawyers began applying common-law rea-
soning to fundamental law, elevating those particular principles that had
supposedly been sanctioned since time out of mind to higher constitutional
status.?® As the British constitution took shape over the ensuing century,
this conception remained central to it, and American constitutionalists were
quick to latch onto this version of the constitution that incorporated and
embodied fundamental common law.’?” On the road to independence and
thereafter, when American constitutionalists invoked the “common law,”
they had in mind the celebrated protections found in Magna Carta and the
English Bill of Rights, not the ordinary rulings of common-law jurists. That’s
certainly what the Continental Congress was referring to in 1774 in resolving
that “the respective colonies are entitled to the common law of England.”™2#
Those parts of the common law that were most ancient in origin, most es-
sential in practice, and most rational in nature were afforded fundamental
status.

This brings us to general fundamental law. The legal harmony that the com-
mon law so vividly embodied was nowhere more prominent than in the do-
main of fundamental law. Here was where the Founding generation’s integrated
view of law was most pronounced. That was partly because, for those immersed
in Anglo-American constitutionalism as we have just seen, the distinctive per-
spective of the common law had become the basis of fundamental law itself,
undergirding the legal vision through which fundamental legal principles
were most readily identified. Fundamental law was distinct from other kinds of
law—it was the highest form of municipal law that stood above ordinary statu-
tory law and common law and was separate from natural law—but it was also
the site where the most important aspects of each of those other forms of law
merged.”9 It was where seemingly distinct kinds of law (written law, positive
common law, non-positive common law, and natural law), as well as seemingly
distinct sources of legal authority (popular consent, ancient custom, and the
dictates of reason and justice), rather than being distinguished one from an-
other or held in tension or opposition, harmonized. Rather than distinguishing

these elements, fundamental law integrated them, seamlessly fusing enacted
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law with preexisting legal principles derived from natural law, common law,
and British constitutionalism. Justice Joseph Story, writing from the Supreme
Court in 1815, succinctly captured the outlook: “[W]e think ourselves standing
upon the principles of natural justice, upon the fundamental laws of every free
government, upon the spirit and the letter of the Constitution of the United
States.”3° These sources of law joined into a unified whole.

Fundamental law derived both its authority and content from each of these
elements, picking out and fusing their most essential mandates into a set of
general legal principles that necessarily undergirded any sound constitutional
system. These were the “fundamental Principles of Law” that James Otis and so
many other Revolutionary Americans conspicuously and confidently invoked
before and after independence.3' They were principles based on “the great Law
of Reason, the Rules whereof are deducible from the Nature of Things,” and

” «

known from custom, “right reason,” “principles of justice,” and “the dictates of
common sense.”* The sovereign people made fundamental law, and yet law
was fundamental only if it aligned with immutable principles.’3

The vision of law embodied in the concept of general fundamental law is
not easily mapped onto modern categories. It emphasized consent but
judged law on the basis of its merit and deeper alignment with justice; it
viewed custom simultaneously in positivist and non-positivist terms; and it
assumed that law was as much found as made. It valued constitutional text
but saw that text in non-exclusive terms, presuming that written constitu-
tions worked in concert with the general legal principles against which they
were invariably set. It was steeped in natural law but owed as much, if not
more, to British constitutional and common-law thinking. Above all, it re-
jected so many of the distinctions that have come to define legal debates,
particularly those that sharply distinguish between positive and non-positive
law, law and morality, text and principle, or distinct sources of law. It pre-
sumed that different kinds of law harmonized into a common whole by priv-
ileging the perspective on law through which that harmony was most clearly
seen.

This understanding of general fundamental law ran through the Found-
ers’ written constitutions. It was not outside of or separate from, nor did it
merely supplement, those constitutions. Constitutionalism, in its broadest
sense, incorporated all of it. That's what it meant to have an integrated

view of fundamental law. We should, thus, not ask how general fundamental
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law, or the numerous ingredients constituting it, shaped the Constitution;
we instead need to understand how general fundamental law was part of
Founding-era constitutions. In an age before constitutional law as we’ve
come to understand it had yet emerged, constitutionalism was entangled

with general fundamental law.

Given this prevailing understanding of law when Americans wrote their first
constitutions after independence, and later the federal Constitution in 1787,
it makes little sense to treat their written words as constitutive of their full
content.

No doubt much of these constitutions’ content was constituted by text. As
was the case with the charters that preceded them, the state constitutions
relied on textual provisions to frame the government and crucial aspects of
its operations. For Revolutionary Americans who needed to reconstitute mu-
nicipal government, writing out the framework and rules of governance was
a practical necessity. The federal Constitution followed this example, relying
on text where essential. There was no existing legal referent in customary or
fundamental law that could specify the composition of the various branches
of government (such as the number of executives or senators), the federal
ratio of representation, or the number of legislative bodies. These kinds of
rules, and many more, needed to be stipulated through text. In the context of
the federal Constitution, there is one president (rather than three), two
houses of Congress (rather than four), two senators per state, and a system
of presidential electors allocated according to a state’s congressional repre-
sentation, only because the text of the Constitution happens to say so."34

As a technology, moreover, constitutional text offered crucial advantages
that Founding-era constitutionalists came to embrace through the activity of
making constitutions. What had initially been a practical tool became a ben-
eficial tool as well. Constitutional text wasn’t just useful for establishing a
new government, it could also entrench particular rules of governance, af-
fording them the status of fundamental law and thus exempting them from
ordinary legislative change and the whims of future legislatures. At the Fed-
eral Convention, delegates frequently debated whether to cement certain
rules through constitutional text—making them higher-order constitutional
rules—Dby weighing the advantages and disadvantages of limiting future leg-

islative discretion on the subject. As James Madison said at one point: “The
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qualifications of electors and elected were fundamental articles in a Republi-
can Govt. and ought to be fixed by the Constitution.”5 At another point del-
egates debated the virtues of establishing a permanent rule governing the
time of Congress’s meeting as opposed to allowing it to be “varied by law.”3¢
And at many other points, recognizing the consequence of codifying particu-
lar constitutional rules in text, and thus what Alexander Hamilton articu-
lated the following year—that “Constitutions should consist only of general
provisions: The reason is, that they must necessarily be permanent, and that
they cannot calculate for the possible changes of things”—delegates worked
hard to adopt language that was sufficiently general and adaptable.’3” These
kinds of insights reveal how the turn toward written constitutions, initially
born of practical need and happenstance, came to represent an improvement
over what had preceded them. Under the British constitution, too many fun-
damental rules of governance were too easily manipulated by Parliament.s®
By entrenching written constitutional rules beyond the control of ordinary
government, Americans could chart a surer course. They could help ensure
that their constitutions would in fact be “the first and fundamental law of the
State” (as the British constitution often could only pretend to be) by codify-
ing rules and structures that would be “paramount to all acts of the Legisla-
ture.”39 Written constitutions provided unique and substantial benefits and
securities for which they were celebrated as a notable innovation in the his-
tory of constitutional government.'4°

That said, just because constitutional text mattered and did essential con-
stitutional work (and in a great many instances entrenched constitutional
rules) didn’t mean that non-textual constitutional content suddenly disap-
peared. That only would have been the case had people at the Founding re-
nounced their working understandings of fundamental law and the nature
of political society, which they demonstrably did not.

Just because some constitutional rules were constituted by text did not mean
all of them were.’#* A lot of constitutional text was non-constitutive, reinforc-
ing or calling attention to preexisting powers, principles, or rights. Nor, more-
over, was the constitution fully integrated in the text—that is, not all relevant
constitutional rules and principles could be derived from it. Constitutional
text was presumed to be embedded within a broader web of fundamental law
that was not, by definition, exclusively textual in nature. In sharp contrast to a
strong positivist understanding of constitutional enactment, Revolutionary
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American constitutionalists presupposed that their written constitutions
effectuated, elaborated on, and harmonized with general fundamental law.
American constitutions both codified new fundamental law and presupposed
its independent existence without drawing sharp distinctions along the way.

Originalists, therefore, often assume a false dichotomy: that the Constitu-
tion’s text is either exclusive and comprehensive, or unimportant. This bi-
nary would have baffled the Founding generation. Constitutional text
assuredly mattered—much constitutional content was created by it. Yet,
given the nature of fundamental law, that text was necessarily embedded in
a wider field of unwritten legal authority. Fundamental law, that is, was inex-
tricably entangled with general fundamental law. In a world so deeply shaped
by the idea of preexisting legal principles, the seamless interaction of en-
acted text with given law made intuitive sense. As John Quincy Adams wrote
in 1791, responding under the pseudonym “Publicola” to Thomas Paine’s
denunciation of British constitutionalism, “the Constitution of a country is
not the paper or parchment upon which the compact is written.” Rather, “it
is the system of fundamental laws, by which the people have consented to be
governed, which is always supposed to be impressed upon the mind of every
individual, and of which the written or printed copies are nothing more than
the evidence.”4>

Text and Rights

Founding-era constitutionalists’ distinctive understanding of fundamental
law saturated their understanding of rights. Today, it is usually assumed that
constitutional rights are grounded in a common source: constitutional text.
Americans have claim to certain fundamental privileges and immunities be-
cause these rights have been enumerated in their constitutions—be it the federal
Constitution or those enacted within the states. Constitutional text creates the
rights and establishes their legal standing. That was not the case in the eigh-
teenth century, however. For the most part, fundamental rights existed indepen-
dently of and before the writing of constitutional text. “The sacred rights of
mankind are not to be rummaged for, among old parchments, or musty re-
cords,” declared Alexander Hamilton. “They are written, as with a sun beam, in
the whole volume of human nature.”® Assuredly, many rights came to be
enumerated in American constitutional text, including most famously in the

Gienapp.indd 91 @ 06/06/24 6:44 pm



92 THE FOUNDERS’ CONSTITUTION

federal Bill of Rights ratified in 1791. That enumeration was meaningful. But in
most instances, that text was declarative, not constitutive of the rights them-
selves. It served as a reminder of certain rules and principles that had already
been settled by nature or custom. Rights-bearing Americans would have enjoyed
most of the constitutional rights found in written constitutions whether they had
been enumerated or not, which is among the reasons for the inclusion in the
federal Constitution of the Ninth Amendment, now largely ignored, which states
that the enumeration of certain rights is not to be “construed to deny or dispar-
age others retained by the people.”44 By and large, as Jud Campbell has empha-
sized, the Founding generation “did not treat rights as textual objects.”45

This attitude toward rights and text had deep roots. Before independence,
American colonists were adamant that their rights existed independently of
textual codification. James Otis thought it absurd that Americans’ “essential
rights” might be “ ‘expressly granted’ . .. by charter.”4¢ If something were
“to annihilate all those charters,” that could not possibly “shake one of the][ir]
essential, natural, civil or religious rights.”*47 The “charters were declarations
but not gifts of liberties,” added John Dickinson. Liberty was “not annexed to
us by parchments and seals.”™® In the same vein, Silas Downer proclaimed
that “[t}he great charter of liberties, commonly called Magna Charta, doth not
give the privileges therein mentioned, nor,” he went on, “doth our Charters.”
They “must be considered as only declaratory of our rights, and in affirmance
of them.”49 Such testimony is found almost anywhere one turns.

These habits endured. The act of writing new constitutions in the states,
which often involved declaring rights, did little to alter these long-standing
assumptions. To see why, we need to grasp how rights were understood at
the Founding. Few areas of the period’s history are a more persistent source
of confusion. Just as scholars have struggled to grasp the pre-liberal concep-
tion of liberty that ran through the eighteenth century (and that made it im-
possible to see rights as the inverse of government powers), so they have
struggled to understand the relationship between different kinds of funda-
mental rights and why, initially, virtually none of those rights needed to be
constitutionally enumerated in order to have effect.’s° Eighteenth-century
Americans certainly talked about a bewildering variety of rights in ways that
can appear contradictory.’s* Too often, scholars have tried to overcome this
difficulty by privileging one set of rights at the expense of others, as seen in

the enduring debate over whether the American Revolutionaries favored
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natural rights derived from universal principles or customary common-law
rights derived from the British constitutional tradition—a false dichotomy
we ought to move past.’> Thanks to the work of Jud Campbell, we now have
a much clearer sense of how eighteenth-century American constitutionalists
conceptualized and debated fundamental rights—and how seemingly con-
flicting categories of rights operated within a common conceptual space.’s?

As they did before the break with Britain, Revolutionary American consti-
tutionalists continued to reason about rights from the perspective of social
contract theory—the third pillar of Founding-era constitutional thought. So-
cial contract theory provided an indispensable framework for thinking
through the origins of political society. It imagined people in a pre-political
state of nature, each person in possession of equal natural rights, consisting
of all forms of human liberty, and constrained only by natural law. “Men in a
State of Nature,” proclaimed Richard Bland of Virginia, “are absolutely free
and independent of one another as to sovereign Jurisdiction.”’# It was then
supposed that people left that state of nature by unanimously forming a po-
litical society, or social compact—which created a distinct polity and people.
As the Connecticut minister Timothy Stone expounded in a 1792 election
sermon, “all civil communities have their foundation in compacts, by which
individuals immerge out of a state of nature, and become one great whole,
cemented together by voluntary engagements; covenanting with each other,
to observe such regulations.”’s5 Once the body politic was formed, its people
established a constitution of government to specify the powers and rules of
governance.’s® When people “enter into a Society,” Bland explained, “and by
their own Consent become Members of it, they must submit to the Laws of
the Society according to which they agree to be governed” and subject them-
selves “to the Authority of that Body in whom, by common Consent, the
legislative Power of the State is placed.”’s” The constitution of government
thus rested on a prior social compact that powerfully shaped that govern-
ment’s operation. “The right of society to make laws of any description,”
Theodore Dwight put it, “depends entirely on the original compact, which
formed the society.”’s?

Along the way, it was widely assumed that individuals either retained or
acquired certain fundamental rights. There were three distinct kinds.’s9 First
came inalienable natural rights. These were facets of natural freedom that in-
dividuals could not rightfully forfeit to the body politic, such as the freedoms
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of conscience and thought.'®® Second, there were retained natural rights.
These were most aspects of natural freedom—far greater in number than in-
alienable natural rights and often summarized as the rights to life, liberty, and
property—which individuals retained upon entering political society.”®" Un-
like their inalienable counterparts, these natural rights did not place clear
limitations on governmental power.”®* Instead, they could be regulated and
constrained, but only by the people’s consent and only in the interest of the
public good.’® In fact, they needed to be regulated when the public good de-
manded it.'°4 In The Essex Result, published in 1778, Theophilus Parsons
neatly captured both sentiments. “Each individual,” he asserted, “surrenders
the power of controuling his natural alienable rights, ONLy WHEN THE GooD
OF THE WHOLE REQUIRES it.”’% Third, and last, were fundamental positive
rights. These rights—often called civil, social, or political rights—were a prod-
uct of political society (they did not exist in the state of nature) and, unlike
natural rights, were defined in relationship to governmental power. The most
important of these positive rights, such as the right to trial by jury or the right
of habeas corpus, acquired fundamental status and were regarded as part of
fundamental law."°® As James Madison explained, “[t]rial by jury cannot be
considered as a natural right, but a right resulting from the social compact
which regulates the action of the community.” Despite this difference, it “is as
essential to secure the liberty of the people as any one of the pre-existent rights
of nature.”"®7

Before and after independence, American constitutionalists spoke freely
about their fundamental rights. But precisely because of how they conceived
of these rights, they placed less importance on textually enumerating
them. Given the precepts of social contract theory, as Jud Campbell has ex-
plained, “Americans naturally viewed fundamental rights as being recog-
nized before constitutional ratification, making it generally unnecessary to
enumerate them in a bill of rights. After all, it was the social contract—not
the constitution—Dby which individuals became citizens. And so it made per-
fect sense that rights of citizenship were recognized in that agreement.”8
This was certainly true of natural rights. Inalienable natural rights were
preserved through the social contract, whereas retained natural rights were
preserved through republicanism—the act of empowering representative in-
stitutions to regulate retained natural liberty in the interest of the public
good. Enumerating natural rights had no impact on their legal status; nor
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was it necessary for their enforcement.’®® Things were a bit more compli-
cated when it came to fundamental positive rights, but by and large, enu-
meration was still incidental to their legal existence. That was because
such rights were believed to be grounded in custom. Their constitutional
status could be traced to certain well-known episodes in the history of Anglo-
American common law.”7° Given this basis, Founding-era constitutionalists
tended to assume that long-standing common-law rights were already inher-
ent to the social contract. Most of these rights, then, also did not need to be
enumerated to enjoy the status of fundamental law. They were already set-
tled rules and principles of constitutional life.

As a result, the first declarations of rights that accompanied several of the
state constitutions were understood to declare rather than create fundamental
rights.”7* That only about half of the new states even wrote declarations con-
firms as much. Citizens of New Jersey or New York would have been shocked
to learn that they lacked the fundamental rights that had been codified in
Virginia or Delaware.”7> Among those states that did write declarations,
meanwhile, there was considerable divergence—both in what they enumer-
ated as well as how much.””3 The only thing that can explain this hodgepodge
is the fact that these declarations were understood to merely reaffirm widely
recognized fundamental rights. The notion that rights were constituted by
written text, Thomas Paine declared in late 1776, was “truly ridiculous.” In-
stead, “all the great rights which man never mean, nor ever ought, to lose,
should be guaranteed, not granted, by the Constitution.”"74

Enumeration was hardly meaningless. It afforded rights a certain “degree
of explicitness and clarity” they might otherwise have lacked.”s It also helped
constitutionalize some positive rights (never more than a small minority)
whose fundamental status was less clearly established by custom.”7® And in
some cases, it determined the legal content of preexisting rights, by specify-
ing certain determinate rules regarding the scope and exercise of those
rights.”77 In these select instances, constitutional text served as the basis of
these fundamental privileges and immunities, either by constitutionalizing
rights or by altering existing law by determining the content of preexisting
rights. Even more importantly, enumeration served an important pedagogi-
cal purpose, reminding citizens, lest they forget, of their fundamental
rights.””® Indeed, the manner in which early declarations of rights were con-

structed served an educative function. These declarations either came at the
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beginning of the new constitutions or were issued separately from them,
positioning that underscored the social-contract premises undergirding
these instruments.”79 As Benjamin Rush noted, bills of rights and constitu-
tions served distinctive purposes: “The Biir oF RigHTs should contain the
great principles of natural and civil liberty,” whereas “[tthe CoNSTITUTION is
the executive part of the Bill of Rights.”™8° The declaration of rights, in other
words, operated as an avowal of the underlying social compact. Its purpose
was to remind citizens of the origins of their political society and thus
the reasons why their government had been constructed in the first place.
The constitution that followed was meant to carry into effect the principles
of the social compact that were expressed in the declaration of rights.

While enumeration served a variety of functions, each of these purposes
tended to underscore the more basic point: that in most instances, constitu-
tional rights were neither made by nor entrenched through constitutional
text. In at least two vital ways, the logic that Rush unpacked explained why.
First, by calling attention to the underlying social compact, these declara-
tions served as express reminders that some fundamental law preceded the
enactment of the constitution. Indeed, that constitution would need to be
interpreted in light of the underlying compact and especially the rights guar-
antees inherent to it. And while the constitutional text might help illuminate
the nature of that social compact, outlining its core features called for an in-
herently socio-historical form of analysis rather than a textual or legal one:
the interpreter needed to understand the nature of the political community,
its people, and the promises they had made to one another.

Second, in stressing that constitutions executed bills of rights, Rush be-
trayed a pervasive view of constitutional rights and their protection that
placed limited weight on text. Few captured this thinking better than James
Madison, who, throughout the 1780s, famously denounced written constitu-
tional securities as mere “parchment barriers.”" Although he would later
modify his views, the phrase succinctly captured the then-widespread notion
that enumerating rights or specifying precise limits on government did little
to secure liberty.”®> Rights, as so many Founding-era commentators stressed,
were best secured through effective representative governance, through a
well-structured government that mirrored the people’s will and interests.'®3
Rights were enumerated toward this end—to guide the government and re-
mind observers of the purposes for which it had been constituted.
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These attitudes toward text and rights, so central to the early Revolutionary
experience, were still dominant when the federal Constitution was drafted.
In 1787, William Paca, a former governor of Maryland and signer of the Dec-
laration of Independence, assumed that constitutions instantiated funda-
mental law as much as they delineated it. In a series of extensive newspaper
essays, he asked whether Americans, when resisting British tyranny, had
“rest[ed] the rights of America on the[ir] charters or compacts? Or did they
deduce them from a higher source, the laws of God and nature? Did any pa-
triot or judge,” he went on, “broach the absurd doctrine, or make the absurd
position, that the people could exercise no other rights or powers, except
those mentioned and defined in their respective charters, compacts and con-
stitutions?”'84 Whatever else had changed in American thinking in the pre-
ceding years, it continued to be assumed that protecting fundamental rights
preceded the writing of constitutions.

The next spring, during the ratification debates, John Dickinson echoed
Paca: essential “corner stones of liberty . . . were not obtained by a bill of rights,
or any other records, and have not been and cannot be preserved by them.”
What, then, “are a bill of rights,” he asked, “or any characters drawn upon
paper or parchment, those frail remembrancers?” Certainly not the source of
those rights.’® Numerous Federalists reiterated this sentiment to explain
why, in the face of Anti-Federalist complaints, the proposed federal constitu-
tion lacked a bill of rights. As George Nicholas asserted in the Virginia ratify-
ing convention: “A Bill of Rights is only an acknowledgement of the
pre-existing claim to rights in the people. They belong to us as much as if
they had been inserted in the Constitution.”*8¢

And perhaps most revealing of all, the first amendments to the Constitu-
tion, now christened the Bill of Rights, were on balance declaratory in char-
acter.’” Drafted in the First Federal Congress in 1789 and ratified in 1791,
they need not have taken that form. As Jud Campbell has shown, while de-
claratory bills of rights were the norm at this time, some prominent figures,
such as Thomas Jefferson, were eager to move from merely declaring settled
rights to, in addition, specifying their legal content in more textually deter-
minate ways.'®® For several years, Jefferson had favored this approach, and,
in his extensive correspondence with his confidante James Madison on
whether the recently ratified Constitution ought to be amended, he expressed
the hope that these sorts of textually specified provisions would be added.™®
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Jefferson craved something more than textual placeholders—he hoped to
use language to fix concrete legal content by specifying firm standards or
rules not easily derived from natural law or customary practice. While Madi-
son ended up pushing for amendments in Congress, most of which enumer-
ated fundamental rights, importantly he did not agree with Jefferson on the
character they should take. Nor, it seems, did most of his congressional
colleagues. They instead opted for a standard declaratory approach.r°

In the end, crucially, the Bill of Rights that was added far more decisively
reflected Madison’s rather than Jefferson’s preferences. Some of that was
because Madison’s interest in adding a declaration of rights was political and
strategic—he hoped to appease former Anti-Federalists who had complained
during ratification that the Constitution failed to protect fundamental rights
and thus quell whatever appetite there was for a second constitutional con-
vention; in short, he aimed “to quiet the minds of people.”*9* But some of it
was because, for Madison, a properly constructed declaration of rights would
only make explicit what was already constitutionally implicit. By declaring
rather than creating rights and by enumerating to underscore rather than
concretely determine, a federal bill of rights would more or less leave the
existing Constitution as it was. Madison convinced his otherwise hesitant
colleagues to pursue the project in part because he made clear that “altera-
tions might be made, without effecting the essential principles of the Consti-
tution, which would meet with universal approbation.”9* Upon seeing the
initial proposal for amendments that Madison took the lead on drafting,
Roger Sherman spoke for many in the House of Representatives when he
declared, “The amendments reported are a declaration of rights, the people
are secure in them whether we declare them or not.”93 Because the amend-
ments would not be adding much in the way of new constitutional content,
Sherman questioned their necessity—because they were strictly declaratory
in character, they were perhaps superfluous. While Madison thought a de-
claratory bill of rights served useful purposes, he did not disagree with Sher-
man’s premise, which had long been his own.’94 On the floor of Congress,
he was happy “to admit the force” of the previously standard Federalist posi-
tion that “a bill of rights is not necessary”; but while enumerating rights was
not essential to establish or enforce their constitutional existence, and could
be “rather unimportant” in the eyes of the law, doing so could still have a

“salutary tendency” by impressing their importance on the public mind.'s
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With that aim in view, they should only pursue “an enumeration of simple
acknowledged principles,” Madison emphasized, while avoiding those “of a
doubtful nature.”*9® The point was to declare fundamental rights that the
people already enjoyed the protection of, not to create new rights that gained
their force or content through constitutional enumeration. Regardless of
whether the proposal for amendments was a good idea or not, in other
words, Madison agreed with Sherman that the people were secure in their
rights whether they were declared or not. To be sure, the amendments did
not exclusively take this declaratory form. Some of them hewed closer to Jef-
ferson’s preferred approach, such as the Seventh Amendment’s amount-in-
controversy requirement, which specified precise legal content through
text.'9” The decisive majority of the amendments that were eventually added,
however, simply declared preexisting rights, which meant that textualizing
them did little to alter existing fundamental law.93

The choice mattered.’9 There were ways to enumerate rights that would
have placed greater, even exclusive, emphasis on text—that would have made
constitutional content a matter of what the text said and did. Jefferson’s ap-
proach to amending was available. But members of the First Congress ex-
pressly rejected that form of rights declaration. On balance, they enumerated
rights neither to establish their legality nor to fix their legal content by speci-
fying how the rights would operate in particular instances. The text did little
substantive work, neither creating constitutional rights nor determining
their content. Instead, it underscored the pre-textual basis of most rights
while leaving it to future decision-makers to more concretely determine their
scope and effect. The text affirmed the rights but did not limn their content.
For the most part, the constitutional substance of these constitutional rights
was not a function of constitutional language.

Countless more examples could be deployed to illustrate the essential
point, but an especially revealing episode from the Constitutional Conven-
tion drives it home. When considering whether to include a prohibition
against ex post facto laws, several delegates balked. Oliver Ellsworth of Con-
necticut asserted that such laws were automatically “void of themselves,” and
that “there was no lawyer, no civilian who would not say that.”>°° Even more
emphatically, James Wilson complained that including such a prohibition
would show Americans “ignorant of the first principles of Legislation” or that

they were “constituting a Government which will be so0.”2°* The prohibition
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was ultimately included on precautionary grounds, but no one disputed Ells-
worth’s or Wilson’s deeper point: that ex post facto laws were already prohib-
ited no matter what the text of the U.S. Constitution said, because such laws
violated general principles of law.2°> The debate, strikingly, was not about the
creation of constitutional content and, in fact, presupposed that some things
would be part of the Constitution regardless of what was enacted.?®3 The
Constitution’s Ex Post Facto Clause was a paradigmatic example of non-
constitutive text, no different in kind from the numerous enumerations of
rights found in so many American constitutions. It emphasized what, as a
matter of the underlying social compact, was already part of the constitu-
tional order. Ellsworth and Wilson were among the most sophisticated legal
thinkers in the nation—each would soon be appointed to the Supreme Court.
And they assumed, as a matter of course, that the constitution they were
making would be embedded in a wider field of general fundamental law,
composed of a diverse array of materials—some expressed, some not; some
positively enacted, some already part of the social contract—none of which
could easily be separated from the rest. Indeed, that had to be the case for
their comments to make any sense. They were not operating under the as-
sumption that “this Constitution” would pick out a textually circumscribed
object. Clinging to long-standing assumptions about fundamental rights,
law, and writtenness, they did not think that written constitutions drew a
sharp boundary between the text and what was outside of it.2°4 That was not

how constitutionalism or fundamental law worked.

Judging Constitutionality

Early American judicial behavior displays a similar dynamic. It is almost
incomprehensible unless understood in the context of general fundamental
law, social contract theory, and the related ideas charted thus far.

We are often told that the distinctive American brand of judicial review was
a direct by-product of written constitutions: that judges claimed the authority
to nullify legislative enactments (and got away with it) only because they could
point to the novel American invention of a written constitution.>*s That was
the story, after all, that John Marshall famously told in Marbury v. Madison in
1803. Yet Marshall, following on the heels of other jurists, was spinning a
myth many years after the fact. Judicial review was not inherently tied to writ-
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tenness, certainly not at first.>°® As a conceptual matter, all judicial review
required was the idea of constitutional repugnancy: that acts in violation of
the constitution were void.2°” This concept—which was hardly new—implied
nothing specific, however, about the nature or content of the constitutional
standard in question. During the years following independence, when Revo-
lutionary-era judges evaluated (and sometimes nullified) state laws, they
treated general legal principles—various forms of legal authority from natural
law to common law to the law of nations, as well as fundamental legal stan-
dards such as equity, right reason, and natural justice—as inherent parts of
the state’s fundamental law.>°® And they did so without any indication that
they were referring to something other than the constitution or what it man-
dated.2°9 These were neither distinct nor competing sources of law.2™

A few cases begin to tell the story. In New Jersey in 1780, in Holmes v. Wal-
ton, the state supreme court struck down a statute permitting a six-man jury,
despite the fact that nothing written in the state constitution required other-
wise, on the basis that it was “contrary to the constitution, practices and laws
of the land.”»™ In the 1786 Rhode Island case Trevett v. Weeden, Weeden's law-
yers successfully challenged a statute denying him a jury trial, on the grounds
that it violated “the constitution,” by which they meant not simply the state’s
updated colonial charter but also the “fundamental laws” and rights that had
been central to “the English constitution” and Rhode Island’s colonial experi-
ence under it. In addition, they argued, “[t]here are certain general principles
that are equally binding in all governments,” principles that the statute in
question infringed.?" The judges agreed, declaring the law “repugnant and
unconstitutional” for violating the “laws of the land,” even though it did not
clearly violate anything expressed in the state’s charter.>

There is perhaps no more striking example of judges’ willingness to base
their decisions on general legal principles in the early United States, however,
than the ruling in Rutgers v. Waddington, which illustrated how the law of na-
tions interacted with state constitutional law. The case, which came before the
Mayor’s Court of New York City in 1784, emerged when Elizabeth Rutgers
sued Joshua Waddington under the state’s Trespass Act, a controversial stat-
ute that was enacted in 1783 and designed to punish former loyalists. During
the War for Independence, Waddington had occupied the Rutgers family
brewhouse, one of several pieces of abandoned property that the British army
had commandeered. Waddington had subsequently turned the property back
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over to Rutgers, but the new law enabled Rutgers to sue for back rent while
denying Waddington the right to claim a military order as a defense.>4 Alex-
ander Hamilton, who was eager to defend former loyalists against this kind of
retaliation, represented Waddington.>'s

Hamilton argued that New York’s statute was unconstitutional because
it violated the peace treaty between the United States and Britain, which
pledged to respect loyalist property rights and, more importantly, the law of
nations—the body of legal principles that governed relations between na-
tions and permitted, via the laws of war, armies to use abandoned property
during wartime.?® The “law of nations,” Hamilton explained, was “the law
of nature applied to nations,” which meant its principles could be discov-
ered, as with natural law, through “Reason” and, as with the common law, by
consulting “[tlhe opinions of Writers” and “the practice of Nations.” This law
was binding and enforceable in New York, Hamilton claimed, because “it
results from the relations of Universal society” and because “our constitu-
tion adopts the common law of which the law of nations is a part.”?7 The New
York Constitution incorporated the common law as it stood at the onset of
hostilities with Britain, and Hamilton’s interpretation was yet further re-
minder that the common law was, for many, not a particular body of positive
law but rather a general fundamental law.>™® In arguing that the law of na-
tions was an extension of the common law while also implying that the law
of nations applied regardless, Hamilton demonstrated how fundamental law
was so often perceived to interact with constitutionalism. New York’s consti-
tution necessarily incorporated general principles of fundamental law while
simultaneously reinforcing them through enacted constitutional provisions.
Such principles were at once simply a part of the constitution and yet, thanks
to its non-positive character, independent from it, blurring to form “part of
the law of the land.”2%9

James Duane, who decided the case on the Mayor’s Court, accepted the
thrust of Hamilton’s argument—offering one paean to the law of nations af-
ter another—as well as the deeper logic for which it stood.?>° Because it was
assumed that authoritative sources of law ultimately harmonized (in this case
the law of nations and the state’s constitution), Duane interpreted the Tres-
pass Act narrowly so as not to violate the law of nations, upholding the statute
while denying the plaintiff relief. The legislature could not have intended to

disregard such an important body of law, he asserted. Duane was doing far
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more than exploiting ambiguity or appealing to background principles of
natural law to equitably interpret the positive law that he considered himself
bound by.>** Critics of his ruling reasonably claimed that his interpretation of
the Trespass Act effectively rewrote the statute (inverting its meaning and
clear intent).?>> Duane was not merely disambiguating positive law; he was
challenging a narrow view of positive law by defending a more capacious and
muscular conception of general fundamental law. His creative interpretation
of the Trespass Act offered a glimpse into how Founding-era legal assump-
tions often worked. Because fundamental law was at once written and preex-
isting, its sources were neither sharply distinct nor opposed. Early defenders
of judicial review instinctively made sense of written constitutions by this
legal logic.

This thinking carried beyond the drafting and ratification of the federal
Constitution. Hamilton and Duane were by no means alone in assuming that
the law of nations was incorporated into U.S. constitutionalism. Throughout
the 179o0s, it was widely believed that this law was binding on the national
and state governments, particularly when it came to treaty obligations.?*
Constitutional partisans who otherwise deeply disagreed (such as Hamilton,
James Madison, Thomas Jefferson, and Edmund Randolph), as well as the
nation’s preeminent early jurists (John Jay, James Wilson, and James Iredell),
repeatedly declared that the law of nations was part of the law of the land of
the United States.?4 As Jay matter-of-factly put it in a grand-jury charge, “the
Laws of Nations make Part of the Laws of this, and of every other civilized
Nation.” “They consist,” he went on, giving voice to the conception of law on
which so much eighteenth-century legal thinking was based, “of those Rules
for regulating the Conduct of Nations towards each other, which resulting
from right Reason, recieve [sic] their obligation from that Principle and from
general Assent and Practice.”>?5

The law of nations, moreover, was but one aspect of general fundamental
law that shaped jurists’ decisions in this period. Indeed, it is simply impos-
sible to comprehend the reasoning that emanated from the early Supreme
Court from the perspective of our brand of written constitutionalism.>?¢ In
numerous cases, the justices appealed to general jurisprudence to elaborate
the Constitution.??” William Paterson, in one case, looked to “the principles
of justice and the dictates of the moral sense” to determine what accorded

with “right reason and natural equity.”*® In another, William Johnson

Gienapp.indd 103 @ 06/06/24 6:44 pm



104 THE FOUNDERS’ CONSTITUTION

deemed a state action void given “the reason and nature of things.”>?9 In yet
another, Calder v. Bull, Samuel Chase famously defended prohibitions on
government enactments that were “contrary to the great first principles of
the social compact” and that “the general principles of law and reason for-
bid.”#3¢ These justices did not invoke those standards because they believed
that the standards were superior to the Constitution; nor did they treat those
standards as encompassing—as we might assume—an unwritten constitu-
tion distinct from the written one.' Investigating these complementary
sources of law provided different ways of accessing the fundamental author-
ity that the Constitution created, recognized, and sanctioned. Because the
Constitution was fundamental law, the justices assumed that it incorporated
certain general principles of law. This idea was what Chase was getting at
when he declared in Ware v. Hylton that “laws should not be repugnant to the
Constitution, or fundamental law.”23> We have been socialized to dwell on
Chase’s use of “or” and to ponder whether these were distinct standards in
people’s minds. But that is the wrong question to ask. As the Constitution
was fundamental law, it recognized general fundamental law. There were no
sharp breaks or discontinuities to account for or think through.

The fact that critics of judicial review, meanwhile, rarely objected to jurists’
appeals to general principles of law in their decisions suggests that they, too,
thought that a constitution was more than just its textual provisions. While
judicial review was controversial at the Founding, the spirited debate it pro-
voked only rarely turned on the character of constitutional content. Like de-
fenders of the practice, its detractors assumed that constitutions extended
beyond their express contents. The debate centered, instead, on the proper
scope of judicial authority in a republic. Defenders of judicial review had
come to believe that judges, who were previously viewed with suspicion, were
as capable of defending fundamental law as other officeholders.?3 As Jack
Rakove has explained, judicial review took on new meaning beginning in the
1780s, as things around it profoundly changed. No factor proved more im-
portant than the explosion of state legislation that often interfered with con-
tract and property rights. This torrent of statutes led some observers to
rethink the nature of legislative power and whether local legislatures were
indeed the best guardians of republican liberty.24 Critics of judicial review,
meanwhile, remained wedded to orthodox republican thinking and contin-

ued to maintain that only the people’s genuine representatives, or the people
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themselves, could enforce the people’s constitution.?s Richard Dobbs
Spaight, one of North Carolina’s delegates to the Federal Convention, de-
fended this view in 1787 upon learning that North Carolina’s superior court
had nullified a state law. “It can not be denied,” he conceded, “that the As-
sembly have passed laws unjust in themselves.” But “it is immaterial what
law [the court] have declared void,” he went on, since “it is their usurpation of
the Authority to do it that I complain.” Were judges to possess “any such
power,” then, “instead of being governed by the representatives in general
Assembly,” the people would be subject to judicial rule.3® Since “the judi-
ciary are independent of the people,” Zephaniah Swift echoed, “it is a total
prostration of the government, to vest them with a power of deciding that
legislative acts are null.”237 Critics, in other words, did not complain that
judges had misconceived the constitution either by ignoring its inherent
boundaries or illegitimately appealing to general legal principles. Rather, they
denied that judges had the institutional authority to decide when the legisla-
ture had violated its constitutional duty. That was somebody else’s call. It was
a debate over constitutional enforcement, not content.

It was in this context that Thomas Jefferson and James Madison famously
pondered judicial review of constitutional rights in 1789. Given that each of
these men at different points that year seemed to suggest that enumerating
rights in the federal Constitution would enable judges to enforce them, ob-
servers have long assumed that these leading Founding-era constitutionalists
were drawing a tight link between judicial review and enumerated constitu-
tional rights and in so doing emphasizing the distinctive importance of writ-
ten constitutionalism.?® But in different ways, that assumption misreads
both Jefferson and Madison. In a letter to Madison in which he endorsed add-
ing a federal bill of rights, Jefferson indeed stated that one of the great “argu-
ments in favor” was “the legal check which it puts into the hands of the
judiciary.”»9 In so doing, however, Jefferson wasn't necessarily promoting
written over customary constitutionalism so much as he was describing what
would be necessary for judges, in particular, to credibly police constitutional
boundaries. Enumerating rights alone would not be sufficient. Those textual
enumerations would also, as we have seen, need to determine the shape and
limits of rights through specific legal rules and standards. Only then could
judges ever contemplate the awesome authority to challenge an overreaching
legislative body. As would be true throughout his life, Jefferson was deeply

Gienapp.indd 105 @ 06/06/24 6:44 pm



106 THE FOUNDERS’ CONSTITUTION

distrustful of the willful exercise of judicial power.24° He was staunchly op-
posed to judges engaging in broad construction of the Constitution, or even
really interpreting it. What they could do was enforce explicit legal determina-
tions specified expressly in text. Jefferson, then, was tethering judicial review
not only to written text but to particularly explicit and detailed text. Over the
course of his life, he was generally more partial than others to the power of
written constitutions to determine and constrain political power of all kinds.>4'
But in writing to Madison, Jefferson was principally channeling the critics
of Rutgers v. Waddington or Richard Dobbs Spaight rather than disclaiming
customary constitutionalism and general fundamental law.

Madison seemingly echoed Jefferson in the First Congress, but in so doing
he was even less interested in subverting customary law in favor of exclusive
written constitutionalism. As we have seen, Madison departed sharply from
Jefterson’s favored scheme for enumerating rights, primarily opting instead
to declare broad settled principles—just the kind of underdetermined consti-
tutional rules Jefferson thought judges were ill-equipped to enforce. What
then was Madison implying when, in his congressional speech calling for
amendments, he claimed that if fundamental rights were enumerated in the
Constitution, “independent tribunals of justice will consider themselves in a
peculiar manner the guardians of those rights” and “will be naturally led to
resist every encroachment upon rights expressly stipulated for in the constitu-
tion by the declaration of rights”?24> Madison clearly wasn't endorsing Jeffer-
son’s view that judges could enforce only those rights that had been clearly
determined in text—otherwise he would have proposed a declaration of rights
that did just that. Nor was he suggesting, as many have assumed, that judges
could enforce only those fundamental rights that happened to be enumerated
in some way. Like many of his peers—including those who had defended the
judicial review of state laws to that point—he thought judges could enforce
the customary constitution.?# At least up to a point, anyway. (As discussed in
chapter 7, Madison was also skeptical of excessive judicial power.) Like most
American constitutionalists at this time, Madison didn’t think judges should
flesh out underdetermined constitutional principles. But if the laws in ques-
tion manifestly violated already settled and determined rights, he believed
judges could act. What he was suggesting in his congressional speech, then,
was that one advantage of enumerating certain customary rights was that
judges would be encouraged to defend them. Enumerating rights was neither
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a necessary nor a sufficient condition for judicial enforcement of those
rights.>4#4 Much as enumerating rights had pedagogical value in reminding
the broader public of their underlying rights, so too could textualized rights
shape judicial psychology by encouraging judges to perform their underlying
duty.24 Importantly, then, nothing Madison was endorsing in terms of judi-
cial behavior or how enumerating rights might shape judicial behavior im-
plied that constitutional content necessarily or even primarily derived from
constitutional text. He was even less willing than Jefferson to do anything to
disturb customary constitutional legal principles. He left general fundamen-
tal law just where he found it.

Traditional accounts have obscured a similar dynamic in Samuel Chase and
James Iredell’s well-known 1798 dispute on the Supreme Court in Calder v.
Bull.>4% The case revolved around the Connecticut legislature’s decision to au-
thorize a new trial in a probate case, which was promptly challenged on the
grounds that the Constitution’s prohibition on ex post facto laws prohibited
retroactive civil legislation of that kind.247 It often attracts attention, though,
less for what was decided (that the Constitution’s Ex Post Facto Clause applies
only to criminal legislation) than for the arguments over the sources of consti-
tutional law it provoked. In most renditions, it is presented as a debate be-
tween natural and positive law—whether judges could nullify laws that violated
unwritten principles of natural law, as Chase insisted, or needed to stick to the
positive law of the written constitution, as Iredell maintained. “The purposes
for which men enter into society will determine the nature and terms of the
social compact,” Chase wrote, “and as they are the foundation of the legislative
power, they will decide what are the proper objects of it.” Therefore, “[aJn act of
the legislature (for I cannot call it a law) contrary to the great first principles of
the social compact,” he concluded, “cannot be considered a rightful exercise of
legislative authority.”>4® Iredell was unimpressed. He conceded that “some
speculative jurists have held that a legislative act against natural justice must
in itself be void” but was adamant that the “the court cannot pronounce [a law]
to be void” by this standard alone.?49 At first blush, the standard story seems
correct and thus might be noteworthy for illustrating, if nothing else, that at
least some Supreme Court justices presupposed that natural law supple-
mented the written Constitution, even if other justices denied the proposition.

The better reading of the case, however, is that Chase and Iredell both ac-
cepted customary constitutionalism but were instead debating whether it was
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appropriate for judges to enforce it. Iredell was not playing the hard positivist
to Chase’s natural lawyer. Each believed that the written Constitution was
entangled in a thick framework of preexisting law. Chase clearly thought that
the U.S. Constitution incorporated general fundamental law, but Iredell
seemingly did too, noting in his opinion that the Connecticut legislature’s
action was “sanctioned by a long and uniform practice.”?° Beyond the fact
that both justices accepted aspects of customary constitutionalism, they also
both agreed that it was someone else’s job to determine those fundamental
legal principles in the American polity. Whereas Iredell was skeptical that
judges could ever do so, Chase (perhaps like Madison nearly a decade earlier
on the floor of Congress) was claiming that when preexisting rights were
clearly settled and determined, judges could enforce customary constitu-
tional commitments. He might have also been pushing further in his opin-
ion and claiming that judges could also “recognize the invalidity of clearly
unreasonable legislative determinations” of underdetermined natural rights
that were unquestionably part of the social compact upon which the Consti-
tution sat.>" Whatever the precise scope of Chase’s argument, his debate
with Iredell focused far more on the judicial role than on the written charac-
ter of U.S. constitutionalism. Chase thought judges could at least enforce
settled features of the social compact. Iredell, by contrast, contended that
judges were best positioned to enforce clearly determined limits on legisla-
tive power—those “marked and settled boundaries” expressed in written con-
stitutional text.5> The same was not true of the inherently uncertain
boundaries found in natural or customary law. The “ideas of natural justice
are regulated by no fixed standard,” he emphasized, which was why “the
ablest and purest men have differed upon the subject.” For that reason, courts
should not question the attempts of a legislature—“possessed of an equal
right of opinion"—to determine those crucial features of the social com-
pact.?3 Just because judges were ill-positioned to make those determinations
didn’'t mean the legislature could not. He reiterated what he had stressed
throughout his many defenses of judicial review to that point: judges ought
to defer to legislative judgment, exercising that “delicate and awful” authority
to declare such judgments void only “in a clear and urgent case.”*4 Once
again, a debate over judicial review hinged on institutional enforcement
rather than constitutional content—who could enforce general fundamental

law, not whether it was part of the United States’ fundamental law.
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Too often, we read eighteenth-century American judicial opinions, espe-
cially those emanating from the early Supreme Court, in light of our own
familiar conceptions of constitutionalism and law, our own legal questions,
and our own long-standing disputes over interpretation. When we do so,
however, we obscure the early justices’ own understanding of constitutional-
ism and, from there, misconstrue what the justices were trying to say. To be
sure, decades later, things would change, and justices would begin sounding
more like they do now. But that marked a dramatic shift. And we still have a

hard time seeing what preceded that revolution.

Seeing Their Constitutions

The Founding generation embraced written constitutionalism. Indeed, it
would be a mistake to claim that they subscribed to what we might call un-
written constitutionalism. But their written constitutionalism was not ours.
If our aim is to see their constitutions, we need to see those constitutions as
they did—from the perspective of their constitutionalism.

Their vision clouded by anachronistic assumptions and distinctions, orig-
inalists struggle to adopt this Founding-era perspective. Originalists typically
assume that because early U.S. constitutions were written, these instru-
ments, by their own terms, announced themselves as the comprehensive,
stand-alone texts that originalists routinely take them to be. Originalists of-
ten believe, moreover, that eighteenth-century observers saw their constitu-
tions in this way, since those observers unsurprisingly can be found referring
to their constitutions as documents or emphasizing their tangible, textual
forms. These convictions obscure far more than they reveal. Seeing why al-
lows us to pull together the various strands of Founding-era constitutional-
ism we have traced to this point.

One of the standard ways originalists insist upon the exclusively textual
nature of the U.S. Constitution is by fixating on the so-called communicative
content of its written text. They quietly define this concept in a thoroughly
linguistic fashion: as the set of propositions that the Constitution’s text com-
municated in context to readers at the time.?5 In so doing, they struggle to
see how an eighteenth-century constitution might have communicated in
non-linguistic ways or, in fact, how that might have been the dominant form

of constitutional communication at the Founding. It might be hard for us to
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understand how people could so readily and instinctively decipher unwritten
commands—yet for most Founding-era constitutionalists, that was all they
had ever known.

Put yourself back in 1775, on the eve of American independence. White
American colonists had no trouble thinking constitutionally at this time—
identifying constitutional principles and imperatives and appealing to them
for authoritative guidance. They had been doing so for as long as they had
been alive, even though the British constitution to which they appealed was
mostly unwritten. For them, unwritten constitutional communication had
long been the default. It was what they knew best and took most readily for
granted. Leading modern originalists seem to assume that only a written
constitution can have communicative content—that it’s the only sort of
constitution that can mean something. But that claim would have baffled
eighteenth-century American constitutionalists, who were confident that the
largely unwritten British constitution communicated precise content that
carried the authority of fundamental law. If originalists are going to assume
that a constitution’s communicative content is tethered to its words, then
they need to explain whether and how the British constitution communi-
cated content at the time of the Revolution. Unless they are going to argue,
surely implausibly, that the British constitution didn’t communicate any
content to eighteenth-century interpreters who routinely said otherwise,
then it won’t do to assume that a certain model of constitutional communica-
tion necessarily attaches to a written constitution, when the people who
wrote those constitutions had themselves only ever known a radically differ-
ent model of constitutional communication. Perhaps Americans’ first writ-
ten constitutions obliterated the forms of constitutional communication that
had long been second nature to them—maybe they jettisoned everything
they had ever known in favor of something radically new without so much as
noting it, let alone justifying or debating it. Or perhaps the change in con-
sciousness only came later through reflection, concern, and debate, crystal-
lizing by 1787. But one would have to show how that happened, rather than
merely assuming that codifying a written constitution necessitates an atten-
dant brand of constitutional communication. That would be a heavy lift, for
as we have seen, there was no sudden change in constitutional thinking, no
testimony insisting that constitutions had been one sort of thing in 1775 but

by 1776 were now something wholly different. And even if one pursued the
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more moderate claim that constitutional thinking only later changed under
the pressure of events and debates—an argument that would itself concede
that written constitutions themselves need not entail a text-bound theory of
constitutional meaning—one would have to explain why familiar habits of
appealing to unwritten fundamental law and constitutional principles per-
sisted in such powerful ways through 1787 and beyond.

Related difficulties undermine more concrete originalist attempts to estab-
lish that early U.S. constitutions presented themselves as spatially bounded
texts. Most recently, the originalists Evan Bernick and Christopher Green
have latched onto one example in particular to establish this point: the fact
that the texts of both the 1780 Massachusetts Constitution and the 1784 New
Hampshire Constitution state that they “shall be enrolled on parchment, and
deposited in the Secretary’s office.”?5® Bernick and Green would have us be-
lieve that this single provision confirms that these constitutions were circum-
scribed texts. But the people who made and validated these constitutions did
not share this understanding. To sharpen the differences between their con-
stitutionalism and that of originalists, it pays to explore why.

As we have seen, early state constitutions were understood against the
backdrop of social compact theory and thus consisted of at least three dis-
tinct components: a social compact (which defined the nature of the political
community), a declaration of rights (which explained some of the basic
terms of that compact), and a form of government (which laid out the gov-
ernment that would preside over that community).?7 As we have also seen,
given entrenched understandings of general fundamental law, written con-
stitutions enacted new fundamental law while leaving other fundamental
law in place. Constitutions were at once codified (the kind of thing you could
cite chapter and verse) and yet also consisted of far more than that, which
either could not or did not need to be codified.

Consider what those eighteenth-century Massachusetts and New Hamp-
shire constitutions in fact say in full: “This form of government shall be en-
rolled on parchment, and deposited in the Secretary’s office, and be a part of
the laws of the land.”>5® The terminology tells the story. The form of govern-
ment was to be enrolled on parchment and deposited in the Secretary’s office,
at which point it would become part of the laws of the land. The “constitution”
was to be enrolled on parchment insofar as this word described the form of

government that was to be erected. The other parts of the constitution—the
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social compact and declaration of rights, both of which were necessarily
pre-textual—were undisturbed by this instruction. The enrolled parchment,
moreover, would not become the law of the land, but part of the laws of the
land. Could it be clearer? These states were codifying fundamental law that
would join preexisting fundamental law to form the laws of the land that
would govern their political communities.

Nothing about this formulation should surprise us. At the Founding, as
we have seen, constituting a new government required outlining the frame
of government in writing. But that did not mean that the constitution was
fully constituted by what was written down on that parchment, for signifi-
cant portions of that constitution were created before the enactment of any
constitutional text. To assume otherwise, we would have to believe that con-
stitution writers in Massachusetts or New Hampshire, simply by stating that
the forms of government they had codified would be stored for official refer-
ence, inadvertently abolished their own constitutional assumptions. Through
this single provision, they apparently nullified the constitutional significance
of their underlying social compact, their preexisting fundamental rights, and
preexisting fundamental law—and entirely by accident. Surely we should
not blithely assume that these constitutions’ purported self-definition some-
how erased their authors’ own conception of constitutionalism.

Nor should we, in turn, misread the numerous and unsurprising ways
Founding-era constitutionalists referred to their constitutions as documents.
Once Americans began codifying new frames of government in 1776, printed
versions of their work soon circulated through special issues of newspapers
and almanacs—a natural result of an expanding world of political print and
a valuable means for enabling the people at large to scrutinize and legitimate
new revolutionary forms of governance.?s9 Thomas Paine would later claim
that the Pennsylvania Constitution of 1776 was “the political bible of the
state” and “[s]carcely a family was without it,” even going so far as to say that
“le]lvery member of the government had a copy” and “nothing was more
common, when any debate arose on the principle of a bill, or on the extent of
any species of authority, than for the members to take the printed constitu-
tion out of their pocket, and read the chapter with which such matter in de-
bate was connected.”2%° Paine, as he often did, was exaggerating. While there
seem to have been more printed state constitutions in Pennsylvania than

anywhere else, they were nowhere near as plentiful as he claimed. Indeed,
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some state constitutions, it seems, weren’t even printed as stand-alone docu-
ments at this time.2®" The smallest surviving version of the Pennsylvania
Constitution, moreover, was only a duodecimo pamphlet, while most others
were octavo sized.2®> Nonetheless, printed constitutions circulated, and their
printed nature mattered—for publicity, popular legitimacy, and much else—
so it’s not hard to find examples of American commentators referring to
these printed documents as “constitutions.”

The same was true when copies of new constitutions circulated privately.
Individuals often sent copies of new forms of government to correspon-
dents, reporting when doing so that they were enclosing a “copy of the Con-
stitution” for consideration. Official bodies occasionally did the same,
relaying the work of a convention to another body for assessment—as hap-
pened, most famously, when the Federal Convention sent the constitution it
had drafted to the Confederation Congress with a cover letter that referred to
“the preceeding Constitution.”2%3

Capturing many originalists’ unexamined assumptions about the Consti-
tution’s distinctively textual character, Bernick and Green have collected
various references of this kind, convinced that they straightforwardly dem-
onstrate that “[oJur constitutions are textual” and that “[tlhat’s what the
founders thought the Constitution was.”2%4 But their examples demonstrate
no such thing. One could emphasize the textual features of written constitu-
tions without seeing those instruments as bounded texts. Founding-era con-
stitutionalists were untroubled by such false dichotomies. They could debate
among themselves the precise meaning and significance of constitutional
documents without losing sight of core constitutional assumptions. What
we have trouble seeing was obvious to them.

In analyzing their selected examples, Bernick and Green fail to appreciate
the multiple senses that the word “constitution” enjoyed in the eighteenth
century. As we've seen, at this time it was commonplace to use the word
“constitution” to refer specifically to a frame of government. In the vast ma-
jority of instances in which writers mentioned enclosing a “copy of the con-
stitution,” they were using the word in that conventional way. Often it was
explicit, such as when Charles Thomson, in 1779, requested that Thomas
Jefterson “transmit ... a copy of the constitution or form of government
adopted by your State.”2%5 The document Thomson hoped to receive would

embody only a portion of the constitution. As we’ve also seen, however, the
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meaning of “constitution” was beginning to change. Even if the word still
referred often to a “frame of government,” it now also referred to the entirety
of the fundamental law of a particular sovereign jurisdiction. Nonetheless,
even among the minority of writers who, in relaying a copy of a constitution,
had a more capacious meaning of “constitution” in mind, nothing about that
usage required the assumption that the constitution they were relaying was
itself textually bounded. The sender would have assumed that the enclosed
constitution would be read as a constitution in light of what constitutions
were understood to be and how they were perceived to function.

Any eighteenth-century reader, for instance, would have known that any
constitutional document presupposed a social compact—itself as much a
part of the “constitution” as the form of government outlined in text—and
that deciphering that compact demanded sociological and historical analysis
that had less to do with parsing constitutional text than with understanding
the history and makeup of a polity and its people. Sometimes portions of the
written constitution—often the declaration of rights that preceded the form
of government—offered important clues into the nature of the social com-
pact. But even those clues merely led the interpreter beyond and below the
text, serving more than anything as a reminder of the unavoidable need to do
s0. You could figure out the social compact only by looking elsewhere—that
was a given—and you couldn’t understand the “constitution” without under-
standing the social compact, and everyone knew that.

The same was true when the public was called upon, in the few instances
when they were, to breathe life into a proposed constitution by ratifying it—
when they were asked to approve or reject a proposed constitutional docu-
ment, as most famously in the case of the federal Constitution of 1787.
Originalists often assume that Founding-era Americans ratified documents.
But they in fact ratified constitutions. What exactly they ratified was a function
of what they understood themselves to be ratifying given what they under-
stood constitutions to be and how they understood constitutionalism to work.
If they took themselves to be ratifying a bounded constitutional text, that
would be one thing. If they took themselves to be ratifying something else,
however, perhaps a constitution that presupposed social compact theory and
general fundamental law, then that would be another thing entirely. There was
no fact of the matter independent of the thick cultural context in which people

at the time conceived of the precise activity in which they were engaged.
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So we're back to square one. People in the eighteenth century would have
read a constitution in light of their understanding of constitutions and how
they worked. And given how Founding-era Americans understood constitu-
tions, it would have been nearly impossible for them to see those instruments
exclusively as texts. Otherwise, we're left with an apparent contradiction:
mountains of evidence showing that Founding-generation constitutionalists
assumed that written constitutions contained far more than what had been
written into them, alongside other sorts of evidence emphasizing the textual
nature of what the Founding generation created. If we actually listen to this
evidence, and try to see how a “constitution” could be at once written, tangible,
and concrete and at the same time decidedly, necessarily, not, that contradiction
suddenly vanishes. Perhaps we should understand why Founding-era consti-
tutionalists spoke so regularly about social compacts, fundamental rights, and
bodies of fundamental law existing before constitutional enactment. Perhaps
we should grasp why, even as constitutions were written, printed, distributed,
and circulated, it would have been strange to most people at the time to sug-
gest that you could somehow “carry a complete copy” of a constitution “in your
pocket.”26¢ Perhaps, in short, we should stop trying to see their constitutions
through our eyes, and instead see their constitutions through their eyes.

Doing so would certainly better equip us to understand what the framers
of the federal Constitution imagined themselves to be doing in the summer
of 1787. The delegates assumed they were there to frame a new federal gov-
ernment and recalibrate the federal system and, in the process, add to, de-
lete, shape, enhance, modify, declare, or leave in place existing fundamental
law. The act of codifying constitutional text was a vital part of their work. But
they would constitutionalize new rules of federal governance against a back-
ground of preexisting fundamental law and an existing social compact. If we
are asked to suppose otherwise—that through certain stray textual refer-
ences, including the repeated use of the phrase “this Constitution,” the Con-
stitution somehow self-defined as a bounded text—then let us make no
mistake about what we are being asked to believe: that Founding-era Ameri-
cans made a constitution that directly contradicted—indeed erased—their

own stated understanding of constitutionalism.

How the Founding generation understood written constitutionalism was
often sharply at odds with the kind of hyper-textualist brand of written
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constitutionalism on which orthodox originalism so commonly depends.
The blithe assumptions about writtenness that have long undergirded con-
ventional originalist argument, from Justice Antonin Scalia to Justice Neil
Gorsuch, obscure crucial differences between past and present. Originalists
assume too much when they find themselves and their ideas so readily at the
Founding. The Founders’ constitutionalism was not ours. It would take
many subsequent changes—some of which came relatively quickly, while
others took much longer—before the former gave way to the latter. Even
then, little about our constitutionalism was foreordained. Our written Con-
stitution could have remained tethered to a once predominant and now

largely invisible form of written constitutionalism.
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5
Federal Constitutionalism and the Nature

of the United States

Adverting to the act by which the United States became a free and
independent nation . . . from that declaration, solemnly recognized
at home and abroad, they derive all the powers appertaining to a na-
tion thus circumstanced . . .

— John Vining, House of Representatives, 1791

NOTHING ABOUT WRITING constitutions down ever required treating consti-
tutional content as exclusively written. Given that for so much of the eigh-
teenth century, and especially the period leading up to the drafting of the
Constitution in 1787, few assumed otherwise, the interesting question to ask
is not, How could anyone have ever seen written constitutionalism in such
non-exclusive, non-positivist terms? But rather, How did it ever become in-
tuitive to see written constitutionalism otherwise? It is our strange concep-
tion of written constitutionalism that needs to be explained, not assumed.
We err in assuming that our familiar, habituated way of thinking about con-
stitutionalism logically flowed from, let alone was required by, the original
Constitution. It took work to see the Constitution as we tend to today—to see
its content and boundaries in such sharply textual terms and to see it as an
independent source of law so plainly distinct from other authoritative
sources. None of that immediately followed from the mere activity of draw-

17
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ing up and enacting forms of constitutional government. Our familiar habits
of mind had to be learned, and in the process much else had to be unlearned.

To be sure, at the Founding, American constitutionalism was as much
defined by change as continuity. The federal Constitution was not simply
predicated on long-standing assumptions. It was also, to a great extent, the
result of new ways of thinking about constitutionalism that had developed
only in the years immediately prior." While many unfamiliar assumptions
endured for decades to come, they were gradually joined by new, more rec-
ognizable habits of thought, propelled forward by the transformative energy
of revolution. Around the time the Constitution first appeared, some com-
mentators did begin anticipating a more familiar form of constitutionalism
by emphasizing the exclusivity of constitutional writtenness and the positiv-
ist nature of fundamental law.

But even as things were changing, in essential ways early U.S. constitu-

tionalism remained a world apart from our own.

New Attitudes Toward Constitutional Text

One major reason why constitutional assumptions were changing was the
dramatic transformation, so famously explicated by Gordon Wood, in how
Revolutionary Americans understood the legal foundations of constitutions.>
In most cases, the first state constitutions had been written and enacted by
the same legislative bodies whose authority derived from those constitu-
tions.3 As time passed, some observers began worrying that these constitu-
tions were, on account of their origins, legally deficient. Unless elevated
beyond the control of ordinary lawmaking bodies, these constitutions would
be equivalent in kind to the ordinary law they were intended to regulate.
They would not obviously enjoy the status of fundamental law. To remedy
this defect, these commentators emphasized the importance of constitu-
tional conventions, special bodies that, in gathering independently of sitting
governments, could embody the sovereign people’s will and thus create con-
stitutions that expressly spoke for that people.# This new emphasis on con-
ventions, in turn, supplied fresh importance to the idea of formal legal
enactment in the domain of fundamental law, which, in turn, focused atten-
tion on a single, discrete moment of constitutional creation and the single,
discrete product of that convention. This shift would ultimately have impor-
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tant consequences for American constitutionalism. It enabled Americans to
begin thinking in fresh ways about how consent was sought and obtained.5
What had been a mostly open-ended, ongoing process could begin to be seen
instead as a closed, bounded action. Just as importantly, the new focus on
conventions made it easier to associate constitutions with their written
form—the thing those conventions made. Older ways of thinking—about
the importance of customary consent and the diffuse sources of fundamen-
tal law—endured, but core concepts were beginning to change.

Related to this transformation, before the fall of 1787, when the Constitu-
tion went public, there had been occasional remarks—scattered amid the
cacophony of commentary—that hinted at a new understanding of written
constitutionalism. In 1787, writing in defense of the exercise of judicial re-
view in Bayard v. Singleton (the North Carolina Superior Court ruling that
Richard Dobbs Spaight found so alarming), the jurist James Iredell claimed
that “[t}he Constitution” of the state “limiting the powers of the Legislature”
was not only “a fundamental Law” but also “a law in writing,” defining the
former in terms of the latter in a way few had. Consequently, “the Constitu-
tion” was not “a mere imaginary thing, about which ten thousand different
opinions may be formed, but,” he asserted, “a written document to which all
may have recourse.”® In a similar vein, the unbending radical Thomas Paine,
drawing on thoughts he had first expressed in Pennsylvania in 1776,” de-
clared in 1791 that “[a] constitution is not a thing in name only, but in fact. It
has not an ideal, but a real existence; and wherever it cannot be produced in
a visible form, there is none.” It was, he insisted, “the body of elements, to
which you can refer, and quote article by article.”®

Only after the Constitution was circulated, however, did this sporadic com-
mentary acquire coherence and weight. During the ratification debates,
Anti-Federalists pulled together previously inchoate ideas to advance a novel
argument about the relationship between writtenness and constitutional
content.9 In the Virginia ratifying convention, for instance, Patrick Henry
refused to accept that principles of state sovereign immunity might persist
as a matter of general law, instead demanding express support in “the paper”
that would affirm as much.™ Several other opponents of the Constitution,
meanwhile, demanded the textual enumeration of cherished common-law
rights, refusing to accept Federalist reassurances—no matter how conven-

tional those assurances were and how much experience they rested on—that
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the federal Constitution would leave those protections in place.”™ “[I]t is
doubtful, at least,” warned the Anti-Federalist Federal Farmer, “whether
[fundamental common-law rights] can be claimed under immemorial usage
in this country,” since “we generally claim them under compacts, as charters
and constitutions.” From our perspective, these Anti-Federalist complaints
are sound and prescient, so much so that we often fail to appreciate how in-
novative (even desperate) they were and how understandably perplexed Fed-
eralists were by them.

Slowly, these Anti-Federalist impulses took on greater force. In the First
Congress, during the fateful debate over the removal of executive officers, a
few congressmen channeled them to insist—ultimately to no avail—that the
Constitution’s content was largely coextensive with the meaning of its
words.™ Two years later, congressional opponents of Alexander Hamilton’s
proposed national bank provided these earlier musings a clarity and vigor
they had previously lacked, issuing an even stronger account of the written
Constitution’s exclusivity. These kinds of arguments thereafter became a
doctrinaire feature of Jeffersonian Republican ideology, perhaps captured
nowhere more emphatically than St. George Tucker’s defense of “the visible
constitution” of the United States.’® By 1825, a Pennsylvania jurist could mat-
ter-of-factly remark, “The principles of a written constitution are more fixed
and certain, and more apparent to the apprehension of the people than prin-
ciples which depend on tradition and the vague comprehension of the indi-
viduals who compose the nation, and who cannot all be expected to receive
the same impressions or entertain the same notions on any given subject.””
In discussing the Constitution in 1821, James Madison succinctly captured
this emerging attitude: “[The legitimate meaning of the Instrument must be
derived from the text itself.”'8

Federalist judges, meanwhile, in sharp contrast to jurists’ earlier rhetori-
cal practices, began justifying the exercise of judicial power and review on
the basis of the writtenness of the Constitution. In a circuit court case in
1795, Justice William Paterson drew a sharp contrast between American con-
stitutions and what they had replaced. Unlike “in England,” where “there is
no written constitution, no fundamental law, nothing visible, nothing real,
nothing certain,” he argued, in the United States, constitutions were “re-
duced to written exactitude and precision,” providing something concrete
“by which a statute can be tested.”’9 Later, in Marbury v. Madison in 1803,
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Chief Justice John Marshall even more emphatically tethered judicial review
to written constitutionalism. The “very essence of judicial duty,” Marshall
famously explained, was to “void” legislative acts that were “repugnant to the
Constitution.” Nothing about this declaration was novel. The innovation lay
in claiming that this familiar principle was in fact “essential” to, and thus
predicated on, that “greatest improvement on political institutions—a writ-
ten Constitution.” That explained, he declared, why “in America” written
constitutions were “viewed with so much reverence.”2°

If a more modern way of describing, defending, and understanding writ-
ten constitutionalism began to emerge in these years, however, the chronol-
ogy, prevalence, and explosiveness of such claims reveal that there’s still far
more to this story.

First, the evidence is plain that these habits of mind took shape almost
entirely affer 1787—that is, they were a product of the development of a writ-
ten constitution, rather than the mentality in which one had been forged.
They emerged contingently from debate over the Constitution and its core
character.?” Only as they emerged did others begin to ascribe novel signifi-
cance to the Constitution’s purported form, subtly transforming how the
Constitution came to be perceived.??

Second, the older habits that had informed written constitutionalism
throughout the century still endured and proved vital. Even as commentators
like Thomas Paine began insisting that constitutions needed to take “visible
form,” others forcefully defended the long-standing conventional wisdom.
John Quincy Adams, for one, countered Paine extensively in print, offering,
in his words, “an examination of certain principles and arguments contained
in a late pamphlet of Mr. Paine’s, which are supposed to be directly opposite
to principles acknowledged by the constitutions of our country.”?3 The consti-
tutional principles, in other words, that Paine disparaged and claimed to be
absent from American constitutionalism in fact remained a key feature of it.
Others agreed. In defense of Connecticut’s mostly unwritten constitution,
which could be traced back to the seventeenth century and remained largely
customary in character, the leading legal theorist Zephaniah Swift pro-
claimed that, while “[sjome visionary theorists, have pretended that we
have no constitution, because it has not been reduced to writing,” the state’s
constitution enjoyed an “existence” that was “well known and precisely
bounded.”24
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Even those Federalist jurists, such as Marshall and Paterson, who seemed
from their pronouncements to have lined up squarely behind modern writ-
ten constitutionalism held more complex views. Their oft-quoted declara-
tions—which helped mythologize a distorted tale of American constitutional
exceptionalism based on an invidious, and as we have seen deliberately over-
stated, distinction between American and British constitutionalism—are
routinely misread as descriptive common sense when they were, in fact, po-
lemical moves made as part of a concerted effort to defend what remained
controversial at the time: the exercise of judicial power in a republican sys-
tem of government.? Proof of this fact is nowhere more evident than in the
judges’ own behavior. While they emphasized constitutional writtenness
with greater frequency, they didn’t abandon their basic jurisprudential view
that preexisting general law infused the Constitution. They continued seam-
lessly connecting the formally codified elements with general legal princi-
ples. The reasoning foregrounded in Marbury did not upend these
long-standing assumptions; far from it. They endured well into the next cen-
tury.2® It would take decades before eighteenth-century orthodoxy was fully
supplanted by a new conception of constitutional law. An important part of
this transformation took place in the decade following ratification.?” But the
complete transformation would take many more years still, and was not even
close to finished until the early twentieth century.?® In the decades after
Marbury, constitutionalists continued to believe in and readily appeal to gen-
eral fundamental law, blend natural law with common law, and conceive of
common law as a dynamic combination of non-positive and positive law
that could never be reduced to the particular rulings of courts.?9 The “brood-
ing omnipresence in the sky” that Justice Oliver Wendell Holmes, Jr., so
famously disparaged a century ago continued to brood on in the early United
States3° And constitutionalism—however textualist and archival it was
becoming—continued to presuppose a perspective strongly at odds with
modernist legal sensibilities.

Finally, and most importantly, combining the two prior points underscores
that the collision of older and new ways of thinking about constitutional writ-
tenness produced conflict, debate, and doubt, particularly over the Constitu-
tion’s nature and the character of its content. Exacerbating this problem was
the novelty of the federal constitutional project itself—that in addition to the

complex questions about its written character lay the intricacies of the polity it
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was established to govern. The Constitution reflected and created a federal sys-
tem that neither clearly consolidated power in a national government nor un-
ambiguously recognized a confederacy of sovereign states but instead
established something in between, the likes of which was unprecedented and
thus not easily understood." It erected a government that was seemingly, as
James Madison famously argued, neither wholly national nor federal, that rep-
resented a polity and a people, each of which might be imagined in a host of
competing ways.3* All questions of written constitutionalism aside, then, it was
decidedly unclear what kind of community the Constitution governed, and
when it came time to sort out the Constitution’s content, the two questions
were inextricably intertwined.’3 It was impossible to know what the Constitu-
tion said—and thus licensed or prohibited—without first understanding the
nature of the federal union for which it spoke.3* And, as Alison LaCroix has
shown, the dispute over federalism that was set in motion at the Founding and
that soon saturated constitutional debate across the first half of the nineteenth
century produced a dizzying array of competing federalisms.35 As the Constitu-
tion was increasingly called upon to resolve thorny jurisdictional issues trig-
gered by the movement of commercial goods, people (both enslaved and free),
and much else, the distinct ways in which disputants described the union
quickly multiplied.3® And efforts to clarify the Constitution’s operative provi-
sions often descended into a deeper set of debates over the federal union itself.

Although it became easier to see the written Constitution in textual terms,
therefore, it simultaneously became even clearer that the written Constitu-
tion itself, no matter how it was understood, could not resolve its own mean-
ing. Mostinterpretive claims presupposed a robust theory of constitutionalism
that could not itself be derived from the text. No one could fully understand
the Constitution’s commands merely by scrutinizing its words. Drawing
complete and coherent meaning from those words would invariably require
a sociological and historical investigation into the kind of union the Consti-
tution could be said to govern. For decades to come, the shape of U.S. consti-
tutionalism remained the same: understanding what the Constitution meant
required understanding what sort of thing it was, which usually required
understanding what kind of polity it represented. Interpreting constitutional
text necessarily carried the interpreter far beyond it.

Which means that, even as more familiar attitudes toward constitutional
writtenness eventually began to take shape, and even as members of the
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Founding generation seemingly began to talk more like us, these new atti-
tudes still failed to neatly correspond to those presupposed by most modern
originalists. Despite any new emphasis on the textual nature of the Constitu-
tion, it was still widely assumed that “this Constitution,” in the fullest sense,
could not be reduced to its written text, for its content was determined as
much by the underlying nature of its union as by what its words proscribed.

Just as the content of constitutional rights could not be reduced to the
content of written constitutions (the principal subject of the prior chapter),
then, the same was true of the content of constitutional powers. One might
be tempted to distinguish between rights and state power and claim that
precisely because the former was understood in non-textual terms, the latter
never could have been. Because rights were grounded in nature or long-
standing custom and thus preceded the formation of government, the argu-
ment might proceed, the point of government was to secure those preexisting
rights. To achieve this end, constitutions needed to precisely enumerate
those few powers that the government required. A broad commitment to
rights, therefore, might have placed more emphasis on the express written-
ness of constitutions, not less. Those originalists who have stressed the le-
gitimacy of unenumerated rights seem to embrace such an argument,
explaining how they manage to marry a non-textual vision of constitutional
rights to a hyper-textual vision of constitutional powers (and most other fea-
tures of the Constitution’s content as well).” From the perspective of the
Founding, however, this disjuncture between rights and powers wouldn’t
have made sense. Even as various constitutional assumptions were begin-
ning to be remade, and even as some constitutionalists began emphasizing
constitutional writtenness in new ways following 1787, powers, no less than
rights, remained linked to pre-textual foundations. Probing Founding-era
debates over the delegation of national power and the composition of the

federal union shows how.

The Nature of the Federal Union

It is well known that members of the Founding generation disagreed
about the nature of the federal union—and that these divisions coursed
through antebellum America before eventually precipitating a bloody civil

war.3® What is far less appreciated is how deeply entangled this debate was
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with the Constitution’s own content: that it proved impossible to identify the
scope of that content without clarifying the union itself. The nature of the
polity and the meaning of the Constitution were inextricably intertwined.
This is among the reasons it is so misleading to think of the Constitution’s
earliest years as a series of interpretive disputes over a common object—to
assume that Hamilton, Madison, Jefferson, and company agreed on the
thing they were interpreting, just not what it said.39 The early republic wit-
nessed not merely competing interpretations of the Constitution but, more
fundamentally, competing conceptions of the Constitution.#° Partisans came
to hold in their minds distinct images of the Constitution based on divergent
theories of the federal union.#

The best way to bring these original fault lines into focus, and to expose
the tight (and seldom-appreciated) connections between the nature of the
federal union and the Constitution’s content, is to briefly focus on an espe-
cially important and enduring issue: the relationship between constitutional
text and the delegation of national authority. How much power did the Con-
stitution delegate to the national government that it set up? Could the Con-
stitution’s text, on its own, answer this question? It is often assumed that the
written Constitution does neatly address this matter. As orthodoxy has it, the
Constitution does not grant the federal government plenary power. Instead,
national authority, as the familiar incantation goes, is “limited and enumer-
ated.”#> Congress’s powers, most notably, are those expressly listed in Article
I, section 8. There has always been debate over how narrowly or broadly to
interpret each of those enumerated powers, as well as what counts as a “nec-
essary and proper” means for carrying each into effect, but this debate, we
are told, runs squarely through the written Constitution, turning, funda-
mentally, on how to interpret its express text. The sum of all delegated na-
tional authority is, one way or another, conveyed and constrained by the
Constitution’s language.4

When the Constitution was originally constructed, most American political
and legal elites imagined a very different relationship between textual enu-
meration and the delegation of power.#4 Back then, it was widely assumed
that the scope of the national government’s power was not determined simply
by the language of the Constitution but instead by the nature of its underlying
polity. Depending on the character of the union, the exact same constitutional
words might yield a different ambit of constitutional power. Nationalists—
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those who most vigorously championed national power, such as James Wil-
son, Gouverneur Morris, Alexander Hamilton, Rufus King, and Fisher
Ames—were adamant that the character and scope of governmental power
could not be understood apart from the nature of the federal union. They
contended that, because the United States was a genuine nation—a national
community of individuals that transcended the borders of the separate
states—the government that represented it was entitled to significant author-
ity. What proves striking is not just how powerful this kind of nationalist
thinking was at the Founding, but how broadly its underlying premise was
shared.4s Nationalists’ opponents surely contended that the Constitution es-
tablished a federal government of limited powers—but only because national-
ists’ account of the federal union was wrong. In other words, the federal
government’s power was limited to textual enumeration because a certain
kind of political community had authorized it. The two sides bitterly disagreed
over how much power the Constitution delegated to the national government.
But both sides agreed that this was not a question the Constitution’s text could
answer on its own. The answer necessarily turned on a set of facts beyond the
text—facts concerning what sort of polity the United States truly was.

Nationalist Constitutionalism

Nationalists assumed that the full scope of national power under the Con-
stitution turned on the matter of sovereignty and union: Who had authorized
the Constitution, and what kind of polity did that agent speak for? Not only
did nationalists assume that these were the operative questions, but they also
assumed—with considerable justification—that on this point almost every-
one agreed.

These questions would have been familiar to most Founding-era constitu-
tional disputants since they were guided by the familiar premises of social
contract theory, which (as discussed in the prior chapter) was utterly ubiqui-
tous at the time. To refresh: Social contract theory imagined a two-step pro-
cess in which individuals formed, first, a social compact (a body politic) and
then, second, a system of government (a constitution).4® “The first ‘collec-
tion’ of authority,” John Adams explained, was an “agreement” among indi-
viduals “to form themselves into a nation, people, community, or body politic.”47

Then, “[t]he society being formed,” James Wilson elaborated, next came “the
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formation of a government.”#® The powers and obligations of the govern-
ment were directly informed by the constitution of the polity because the
body politic both established the government to act in its name and retained
sovereignty following that delegation. “When the society was formed,” Wil-
son continued, “it possessed jointly all the previously separate and indepen-
dent powers and rights of the individuals who formed it,” but also “all the
other powers and rights, which result from the social union.” The “aggregate
of ... powers” that “compose[d] the sovereignty of the society or nation” was
thus determined, in part, by the kind of union that had been formed.49 Dif-
ferent social compacts produced different accumulations of power, which
were delegated, in turn, to the governments presiding over those compacts.
A government’s power thus reflected the nature of the sovereign entity that
had given life to that government.5°

In the context of the United States, sorting out the character of the polity
and its attendant sovereignty was complicated by the federal nature of the
union. There was wide agreement that the people were, in some way, sover-
eign. During the revolutionary struggle against Britain, Americans had ral-
lied around the concept of popular sovereignty; and then during their initial
efforts to construct an independent constitutional order, they had refined
their understanding of it.5' But even if it was clear that the people wielded
sovereign authority, in the context of authorizing a national government to
preside over the entire American union, it was much less clear which people
had delegated the relevant authority: the people of the United States or the
peoples of the separate states. The choice would determine whether the body
politic was a union of sovereign states or a nation. These were the founda-
tional questions necessary to comprehend the full scope of the federal gov-
ernment’s power: Which kind of sovereign people had constituted the
government, and which kind of polity did the Constitution speak for?

Nationalists defended an expansive vision of national power on the basis of
their belief that the Constitution had been established by a national people
speaking for a national polity.5* James Wilson, the prominent Pennsylvania
framer and jurist, had laid out the essence of the theory even before the Con-
stitution was drafted, in defense of the national government’s authority un-
der the Articles of Confederation (the United States’ first, short-lived
constitution) to establish the nation’s first national bank: the Bank of North

America.’3 The Articles had both failed to enumerate the relevant power and
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made clear that the state governments retained all powers “not . . . expressly
delegated.”s# But, Wilson explained, the inquiry into whether the national
government could nevertheless create a bank should not begin with the Ar-
ticles but instead with the Declaration of Independence, which had estab-
lished not thirteen autonomous states but a single nation and, with it, a
national people.’s Consequently, the government presiding over that nation
was the creation not of the people of the separate states but of the sovereign
people of the United States. This meant that the national government derived
its powers from two separate sources. Some powers were expressly delegated
by the states through the Articles, but others “resultfed] from the union of the
whole.” For many purposes, “the United States are to be considered as one
undivided, independent nation; and as possessed of all the rights, and powers,
and properties . . . incident to such.”s® Any power that was “general” in charac-
ter, that the separate states could not competently exercise on their own, was
delegated independently of the states.’” Upon breaking from Great Britain,
those powers were assigned to the union as a whole. And the subsequent
“confederation” did not “weaken or abridge the powers and rights, to which the
United States were previously entitled.”s® These broad powers did not amount
to national plenary power—many significant powers were reserved to the
states. But there was enormous space between a national government vested
with plenary authority and one whose powers were limited to those expressly
delegated. It was easy to reject the latter without embracing the former. Wil-
son, drawing on social-contract premises, concluded that any credible ac-
count of national power lay somewhere between those poles.’9 For Wilson,
the logic was clear: the Declaration of Independence had created a specific
initial body politic (a national people) that was separate from the subsequent
bodies politic created by the state constitutions (the peoples of the separate
states). Because the national government was constructed for a national peo-
ple, it automatically assumed all general powers of union.

Wilsonian thinking subsequently shaped the drafting of the United States
Constitution in profound ways.®° In an early debate, Wilson brandished the
Declaration and quoted from it at length, confident that it confirmed that
“the United Colonies” were originally “independent, not Individually but Unit-
edly.”®* This understanding of the polity shaded the way many delegates un-
derstood the enumeration of legislative powers eventually written into Article

I. The mere fact of an enumeration of national legislative powers did not
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mean that national legislative power was limited to that enumeration. This
theory of delegated national authority surely shaped one of the most famous
provisions in the Constitution. As John Mikhail has shown, Wilson dramati-
cally revised what became the Necessary and Proper Clause while serving on
the Committee of Detail (the committee charged with compiling a working
draft of the Constitution roughly halfway through the Convention).®> When
his work was complete, the Constitution declared that the national legisla-
ture would enjoy the power to make all laws necessary and proper to carry
out not only its “foregoing powers” (those enumerated in what would be-
come Article I, section 8), but also “all other Powers” that had been vested
“in the Government of the United States” by “this Constitution.” Here, in the
plain text of the Constitution, was an explicit reference to “other Powers”
independent of anything that had been enumerated in Article I, section 8—
powers, one could claim, that had been delegated to the national government
as a result of the nature of the preexisting union.® These revisions provided
a textual reminder of what, from a Wilsonian nationalist perspective, was
already necessarily the case: that certain national powers resulted from the
formation of the American union itself. These powers were not “vested” via
text but instead were conferred through an entirely different mechanism.
And thus, the phrase “this Constitution,” found in the Necessary and Proper
Clause and elsewhere throughout the document, described not merely the
textual content being written in Philadelphia but also, necessarily, the under-
lying composition of the polity upon which that text would be fundamentally
based. Those powers “vested” by “this Constitution” could not be identified
solely on the basis of text or enumeration, because the content of “this Con-
stitution” was not only the discrete textual provisions written into it but a
reflection of the kind of sovereign people who had established it.

Wilson’s Committee of Detail work was soon fortified by his ally, Gouver-
neur Morris, on the Committee of Style—which was assigned the task of
producing a final draft of the Constitution. Morris, quite possibly with Wil-
son’s assistance, dramatically reworked the Constitution’s Preamble (which
Wilson had initially drafted on the Committee of Detail).®4 Although earlier
drafts had listed each of the peoples of the individual states as the constitutive
entity, the final version recognized just one national people in this role. It
unambiguously established “We the People of the United States” as the Con-
stitution’s founding agent.®> When combined with rules for ratification—
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which leapfrogged state legislatures and instead empowered the people
themselves, acting through special ratifying conventions rather than the state
legislatures, to consider the new Constitution—these opening words made
plain that the new government would not be a compact of the states, as most
thought the Articles had been, but something else entirely. From Wilson and
Morris’s view, it had already been the case under the Articles that the states
could delegate or retain only those powers that they could competently exer-
cise; but by so dramatically undermining the states’ initial claim to sovereign
authority, the Constitution further underscored the primacy of the union. In
addition, and as importantly, the final Preamble specified six specific pur-
poses for which the new national government would be established, which
could be read as the referent of the “all other powers” so conspicuously refer-
enced in the revised Necessary and Proper Clause: a set of national ends that
a national people licensed its national government to pursue.®® The Pream-
ble served as the clearest evidence imaginable of a Wilsonian reading of the
final Constitution. Like the “all other powers” clause, it did not vest any power
in the government but rather reinforced what was already vested, serving as
both proof of a particular understanding of the federal union and a reminder
of what necessarily followed from that fact. As under the Articles, the pro-
posed national government would lack plenary authority, but thanks to the
polity and people who were set to establish that national government, it would
enjoy the authority to legislate on all inherently national ends and thus com-
mand vastly more authority than the sum of textually enumerated powers
written into the Constitution.

Of course, many Founding-era Americans sharply disagreed with the na-
tionalists’ aims and underlying assumptions about the union, but to a re-
markable degree, disputes over the Constitution were defined on their
terms.®” Indeed, it was precisely because Wilson and his allies were right—
not about how much national power was preferable, but about the relation-
ship between the constitution of the polity and the constitution of its
government—that during the ratification debates opponents found the pro-
posed Constitution so threatening. “I confess, as I enter the Building I stum-
ble at the Threshold,” Samuel Adams uneasily reported. “I meet with a
National Government, instead of a federal Union of Sovereign States.”®® The
opening words of the Preamble, Robert Whitehill claimed in the Pennsylva-

nia ratifying convention, showed “the principle of confederation excluded,
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and a new unwieldy system of consolidated empire . . . set up upon [it].”%9
The proposed Constitution—as revealed in the Preamble—presupposed a
certain kind of federal polity, one that, Anti-Federalists assumed, entitled the
national government to more power than was enumerated. “The inference is
natural,” Brutus complained, given “[t]he design of the constitution” as “ex-
pressed in the preamble,” it followed that “the [national] legislature will have
an authority to make all laws which they shall judge necessary for the com-
mon safety, and to promote the general welfare.””° These implications were
only reinforced, An Old Whig believed, by the inclusion of a clause “for car-
rying into execution ALt OTHER PoweRrs,” which signaled that “other powers
may be assumed hereafter as contained by implication in this constitution.””*

Those Federalists who were less committed to expansive national power,
such as James Madison, worked to reassure Anti-Federalists that the pro-
posed Constitution delegated powers that were, in fact, “few and defined.””?
Even Wilson, cognizant of the rhetorical and political needs of the moment,
offered some reassurances. Yet he left ample room for his own genuine un-
derstandings. For instance, “where the powers are particularly enumerated,”
he assured the Pennsylvania ratifying convention, “the implied result is, that
nothing more is intended to be given, than what is so enumerated.” “[Un-
less,” he added, “it results from the nature of the government itself.”73 The
federal government would be able to exercise only those powers delegated,
but that, of course, begged the question of how power was delegated under a
constitution like the one proposed. And here Wilson reminded listeners: “I
consider the people of the United States, as forming one great community,”
while “the people of the different states” formed communities “on a lesser
scale.” And, he explained, “[f]rom this great division of the people into dis-
tinct communities,” different allotments of power were “given to the govern-
ments, according to the nature, number, and magnitude of their objects.”74
As John Jay emphatically declared later in ratification, “[tthe Convention,”
recognizing what was “indispensably necessary,” had created “a national gov-
ernment competent to every national object.”’s The national government estab-
lished by the Constitution would enjoy the power to pursue every object of
this kind on account of the polity that had constituted it. It was a function of
the compact, not the constitutional text. The sum of delegated authority was
limited to those powers enumerated if—and only if—the underlying polity

was a collection of sovereign states rather than a national sovereign people. If
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it was the latter—as nationalists insisted—the sum of delegated power was
necessarily greater, extending to, as Jay put it, all national objects.

We might mistakenly assume that Federalists hid the ball from the ratify-
ing public, but that is only because we fail to see the original Constitution as
members of the Founding generation did: embedded in the framework of
social contract theory. From that shared vantage, it was obvious that the Con-
stitution’s delegation of power was, at least in part, a function of the polity
that constitution represented. That was precisely why so many Anti-Federal-
ists objected to the Preamble and complained that the Constitution, in the
words of one Massachusetts writer, “proposes the beginning of one new so-
ciety.”7® The Constitution’s critics understood what they were looking at. For
decades, they and their brethren had been engaged in a long-running con-
versation about the basis of representative government, much of which had
swirled around practical efforts to construct new governments in the states.
So no matter how many Federalists hinted otherwise to help ensure ratifica-
tion, few skeptics were pacified by such assurances. The inescapable rela-

tionship between the constitutional text and the underlying polity resonated.

What the Text Could Not Resolve: Debating
the Nature of the Polity

After ratification, these fault lines continued to shape constitutional
debate in profound ways. To an extent rarely appreciated, defenders of na-
tional power instinctively appealed to Wilsonian arguments in a range of
important debates, nowhere as prominently as during the congressional de-
bate over Alexander Hamilton’s proposed national bank.”7 Nationalists em-
phasized that the character of the union determined the scope of national
power. “Adverting to the act by which the United States became a free and
independent nation,” John Vining of Delaware declared that the United
States “derive[d] all the powers appertaining to a nation.””® “[B]y the very
nature of government,” contended Fisher Ames, the sardonic representative
from Massachusetts, “the legislature had an implied power of using every
mean not positively prohibited by the constitution, to execute the ends for
which that government was instituted.” The Preamble, he continued, “vested
Congress with the authority over all objects of national concern or of a gen-
eral nature.””9
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Whether the national government could charter a national bank came
down to, as Vining, Ames, and so many others believed, the question Wilson
would pose as a justice on the Supreme Court in 1793 in Chisholm v. Georgia:
“ID]o the people of the United States form a Nation?” Wilson’s answer, which
Chief Justice John Jay echoed in his own separate opinion, captured nation-
alists’ thinking perfectly.?° Properly read, the Constitution disclosed that
“the people of the United States intended to form themselves into a nation
for national purposes,” because “they established the present Constitution”

81 Because a constitution had to be

in their “collective and national capacity.
read in conjunction with the terms of the social contract, interpreting the
federal Constitution turned on the nature of that prior compact. Because the
people of the United States had formed a nation and set up the federal Con-
stitution to act in their name, therefore, that constitution delegated all dis-
tinctively national powers to the government it established.®?

Nationalists’ ideological opponents—those who rallied around the opposition
Republican Party being formed by Thomas Jefferson and James Madison—
vigorously challenged nationalists’ conclusions, insisting, in sharp contrast, that
federal power was strictly enumerated. Initially, they tried to combat nationalist
arguments by pressing the Constitution’s writtenness into service. They insisted
that, as Madison argued in the congressional debate over chartering a national
bank, the Constitution’s “essential characteristic” was that it established a gov-
ernment “of limited and enumerated powers.”® William Giles of Virginia took
this argument a step further, asserting that “the peculiar nature of this govern-
ment” was that it was “composed of mere chartered authorities,” meaning that
any “authority not contained within that charter” was off limits. The soon-to-be
Tenth Amendment, which declared that all powers not delegated were retained,
Giles argued, underscored this essential point.24 Throughout the 1790s, as the
nation divided into discernible political coalitions, these became common re-
frains among Republicans.’

Ultimately, however, Republicans rested their case against broad federal
power on a rival account of union. Though they reached a radically different
conclusion, Republicans shared a guiding premise, concurring with nation-
alists that the question could be settled only by appealing to the true nature
of the underlying compact.8® Republicans, in short, recognized that truly
limiting the scope of the federal government’s power required establishing
that nationalists were mistaken about the nature of the federal union.

Gienapp.indd 133 @ 06/06/24 6:44 pm



134 THE FOUNDERS’ CONSTITUTION

Pointing to the enumeration of federal powers or clamoring about the Tenth
Amendment only reinforced that the debate turned not on the Constitution’s
written content but on the operative meaning of “delegated.” Claiming that
something about the Constitution’s writtenness settled the matter presup-
posed a robust understanding of how federal power was delegated and, thus,
what kind of polity had constituted the government in the first place. That
Republicans did not rest their case—indeed could not rest their case—on the
inherent limitations of textually expressed powers but rather based their case
on their own rival conception of the federal union served as striking acknowl-
edgment that, to virtually everyone at the time, the core social-contract prem-
ises on which nationalists relied were irresistible.

In broad terms, Republicans defended two distinct positions. The first,
most readily associated with Jefferson, simply denied that there was a na-
tional polity or national social contract, either before or after the Constitution
was ratified. Consequently, the federal Constitution was not, in fact, a consti-
tution at all, but rather a compact among sovereign states. As Jefferson as-
serted in 1798, in protest of the Alien and Sedition Acts, the Constitution
was a “compact under the style and title of a Constitution for the United
States.” The Constitution’s own style and title were misleading. Its Pream-
ble, which seemed to establish a national polity, was not to be taken at face
value. Instead, the “several states composing the United States of America,”
Jefterson argued, “[had] constituted a General Government for special pur-
poses, delegat]ing] to that Government certain definite powers” while “re-
serving . .. the residuary mass” to themselves.’” Compact theory (as this
position came to be called) was, in effect, the nationalist position inverted.
The federal government’s authority was limited to those powers strictly enu-
merated because the Constitution had been agreed to by the peoples of the
separate states rather than the people of the United States. Power was lim-
ited to the text not because of the text or something inherent to written con-
stitutionalism but because of what preceded the text. As Jefferson himself
conceded, if the Constitution’s own style and title were in fact accurate, then
the national government would have claim to more authority than if they
were not. Whether the United States was a nation of individuals or a com-
pact among states, the Constitution’s text would be identical, yet the extent of
power delegated by that constitution to the federal government would not be.
The exact same text could delegate radically different sums of authority de-
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pending on the nature of the political community for whom that text spoke.
On at least this much, Jefferson assumed that nationalists were right.

Compact theory took on greater weight over time. A few years after Jeffer-
son elaborated it, in 1803, the leading legal theorist of the Republican move-
ment, St. George Tucker, systematically defended compact theory in an
extensive essay that was appended to his annotated, and Americanized, edi-
tion of Blackstone’s Commentaries.3® The federal government’s powers were
confined to those written, Tucker argued, because the Constitution was a
compact among sovereign states. There was no national polity, just a na-
tional government brought into being by separate peoples in separate politi-
cal communities in separate states.®9

The second Republican position, articulated most forcefully by Madison,
fell between the strong nationalist and Jeffersonian views, by conceding that
there was a quasi-national social contract, but rejecting that it was either
truly national in character or that it preceded the Constitution. Defenders of
this intermediate position recognized federal sovereignty, accepted that the
Constitution was, in fact, a constitution (not merely a compact styled as one),
and therefore acknowledged that there was at least a federal body politic that
transcended the states. In all these respects, they broke with hardline Jeffer-
sonians. But even if, like nationalists, defenders of this intermediate position
recognized a social contract beyond the states, they accounted for its origins
much differently. The distinctively federal polity they imagined was not a
compact between individuals that had been created through the act of inde-
pendence, but rather a compact formed from the states’ individual decisions
to divest their authority through the act of ratifying the Constitution. This
federal polity, in other words, did not predate the Constitution—as Wilson,
Jay, Vining, and so many others had claimed—but came into being alongside
the new federal charter. Ratification was not, therefore, an exercise of a pre-
existing national people’s sovereignty but in fact the act that had brought
something like a nation into legal existence.

Madison had hinted at these arguments during ratification,%° but he made
the case most fully in the Report of 1800, written in defense of the Virginia
and Kentucky Resolutions (the latter in which Jefferson had laid out his own
argument).9" The Virginia Resolutions had asserted that “the powers of the
Federal Government” were “no farther valid than they are authorised by
the grants enumerated in that compact.”9* This was the case because those
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powers “result{ed] from the compact to which the states are parties.”9 Here,
however, Madison was clear to differentiate his argument from compact
theory. He recognized that the term “states” had several distinct meanings.
When invoking it, he referred not to the thirteen separate political units but
to the peoples within them: “the people composing those political societies,
in their highest sovereign capacity,” who had received and ratified the Con-
stitution.94 The states did not maintain sovereignty after ratification, but be-
cause the state polities had been the original font of national sovereignty, the
federal government’s authority was confined to “a particular enumeration of
powers.”95

The Constitution’s earliest years were marked by conflict and contestation,
not just over its meaning but the basis of that meaning. What the Constitu-
tion said, permitted, and required turned on the nature of the federal union,
which itself was subject to sharply competing interpretations.?® Throughout
this period, nationalists captured something significant. The point of
emphasizing them—and the nationalist theory they defended—is to show
that debates over constitutional interpretation typically presupposed the fun-
damental importance of the questions nationalists repeatedly asked. Virtu-
ally everyone believed that there was a tight relationship between the
Constitution’s meaning and the sovereign people for whom it spoke. Be-
neath the bitter disagreement, disputants readily conceded that constitu-
tional meaning was entangled with the nature of the underlying polity. On
this point nationalists and their opponents were in consistent agreement.
This was just how constitutionalism worked.

All at the time recognized that “this Constitution” did not—and could
not—simply describe the express constitutional text written down in 1787 (or
added via amendment in 1791). Set in the foundational context of social con-
tract theory, “this Constitution” described the entwined relationship between
the formation of a political community and the constitution of government
that followed. The latter could not be read independently of the terms of the
social contract. What the Constitution said was a function of the kind of peo-
ple and union for which it spoke. And the constitutional text could not re-
solve these foundational issues; it could not, on its own, specify what kind of
federal union stood beneath it. The document’s meaning was shaped by
the nature of the polity, and the nature of the polity could not be derived from

the document—no matter how hard some today might be inclined to try. The
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Founding generation knew well how futile this move was, and thus never
assumed they could interpret the Constitution without probing its deeper
foundation. To know what the Constitution communicated necessarily re-
quired a theory of constitutional union and sovereignty derived from history,
sociology, and political theory, not law or text. Whatever else changed after
1787, through at least Reconstruction, this conceptual framework dominated

American constitutional interpretation and debate.9”

This recognition exposes, more broadly, that just-so appeals to constitutional
writtenness (then and now) presuppose some theory of constitutionalism
that shapes how that writtenness ought to be understood. Even as the written
Constitution took on new significance in the years after 1787, it still was not
possible to resolve the Constitution’s full meaning by pointing to what had
been written into that Constitution. Sorting out what the Constitution meant
required resolving its contested nature and ultimately deciphering the na-
ture of the political community for which it spoke. These were things the text
simply could not resolve.

To put the point about constitutional writtenness most broadly: The origi-
nal U.S. Constitution was written. It took “visible form,” and significance was
attached to that fact, increasingly over time. But what that writtenness
amounted to was a function of the particular languages in which the Consti-
tution was initially written, above all the languages of social contract theory
and general fundamental law. And those languages compelled interpreters to
see the Constitution as far more than a text. For eighteenth-century constitu-
tionalists who spoke these languages fluently, this was easy to grasp. For us
today, for whom these languages are not second nature, what was once obvi-
ous is now mostly invisible. If we don’t reacquaint ourselves with these lan-
guages, we will misunderstand their written constitutionalism and, in turn,

risk erasing the very eighteenth-century Constitution we seek to recover.
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Fixing Fixity

All new laws, though penned with the greatest technical skill, and
passed on the fullest and most mature deliberation, are considered as
more or less obscure and equivocal, until their meaning be liqui-
dated and ascertained by a series of particular discussions and adju-
dications.

— James Madison, The Federalist 37, 1788

ORIGINALISTS CONTEND THAT, BY committing their constitution to writing,
Founding-era Americans not only ensured an exclusively textual under-
standing of its contents, but also fixed its meaning. In their minds, in fact,
fixity is inescapably tethered to writtenness—fixity is simultaneously a func-
tion and a requirement of writtenness. They believe, that is, that the act of
writing something down inherently fixes its meaning and that the only way
to fix something’s meaning is to write it down. By opting for a written consti-
tution, therefore, the Founding generation opted for a fixed constitution.

By this logic, not only are writtenness and fixity tightly linked, but written-
ness is a prerequisite of fixity. The only way a constitution could be fixed is if
it's written. The only kind of constitutional meaning that could be fixed is
textual meaning. To ask whether a constitution’s meaning is fixed is to ask
whether the meanings of its words are fixed. As a category, fixed meaning can

only ever refer to textual meaning.

138
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But just as constitutional writtenness was conceptualized quite differently
at the Founding than it is today, so too was constitutional fixity. At the Found-
ing there was a distinct, long-standing way of understanding constitutional
fixity, an understanding that was detached from writtenness and not auto-
matically disturbed by the fact that Americans committed constitutional
principles to writing. This unfamiliar form of fixity worked in harmony with
the unfamiliar understanding of law and constitutional writtenness that, as
we have seen, also once predominated. In the late eighteenth century, it was
assumed constitutions were and ought to be fixed, but how those constitu-
tions were understood to be fixed and what exactly was constitutionally fixed
followed a different logic. Just as the Founding generation held an alterna-
tive conception of written constitutionalism, so too did it embrace an alterna-
tive understanding of fixed constitutionalism.

Like our own modern understanding of writtenness, our own modern con-
ception of fixity did not spring inexorably from the original Constitution. It
resulted, instead, from a particular way in which people came to imagine fix-
ity in the decades after the Constitution was first drafted. Indeed, the way we
understand fixity today owes far more to the vagaries of constitutional prac-
tice and disputation than it does to anything essentially laid down in 1787.
Our familiar understanding of fixed constitutionalism did not come fixed.

A Different Kind of Fixity

Originalist dogma makes it impossible to grasp what was a settled eigh-
teenth-century truth: that the unwritten, largely customary British constitu-
tion, like all constitutions, was fixed."! Writing from London in 1773, Henry
St. John, Viscount Bolingbroke explained that “[b]y constitution we mean . . .
that assemblage of laws, institutions, and customs, derived from certain
fixed principles of reason.” All “riches” and “strength” was owed to “the Brit-
ish constitution,” for in “preserving this constitution inviolate, or by drawing
it back to the principles on which it was originally founded . . . we may se-
cure to ourselves, and to our latest posterity, the possession of that liberty
which we have long enjoyed.”> James Otis reiterated this point in Boston in
1764. There are “bounds, which by God and nature are fixed,” that formed
“the great barriers of a free state, and of the British constitution.” The “fun-

damental Laws and Rules of the Constitution,” wrote Joseph Galloway in
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1760, existed “to fix the Bounds of Power and Liberty.”# This was precisely
why, as one Maryland essayist announced in 1748, “Parliament cannot alter
the Constitution” and why colonial Americans (like many Britons) always in-
sisted that Parliament was checked by a higher authority.s Such sentiments
reached a crescendo in the midst of the colonial crisis. “The Parliament has
a right to make all laws,” the Massachusetts House of Representatives de-
clared in opposition to the Stamp Act, but only “within the limits of their own
constitution.”® In the face of American complaints about Parliament’s om-
nipotence, even defenders of Parliament’s authority throughout the empire
conceded that the body’s activities were answerable to the fixed constitution.”
Perhaps nowhere was this thinking more clearly expressed than in the Mas-
sachusetts Circular Letter of 1768, which pronounced that “in all free states
the constitution is fixed,” speaking not aspirationally but in reference to “the
fundamental rules of the British constitution.”®

If we're to understand what these various Anglo-Americans meant, we
need to come to terms with the different concept of constitutional fixity they
had in mind. Long before anyone claimed that constitutions had to be writ-
ten, it was widely assumed that constitutions were, and ought to be, fixed.
Fixity had little to do with word meanings; it relied to a far greater extent on
unchanging underlying principles. As we've seen, this was how American
colonists understood the fixed content of their written charters.9 And follow-
ing independence, they had no difficulty seeing their state constitutions in
proximate terms. Given how they thought about central aspects of constitu-
tionalism, such as fundamental rights, they had no choice but to think this
way. Because most fundamental rights (be they retained natural rights or
fundamental customary rights) were constitutionally entrenched through
the formation of the social compact, and thus preceded the written codifica-
tion of the constitution of government, it would have been impossible to
imagine that the words of textually enumerated rights declarations (either in
those state constitutions that happened to have them or in the federal Con-
stitution’s celebrated first amendments) were what had been fixed. Indeed,
most textually enumerated rights provisions in the early constitutions, as we
have seen, were declaratory in character—announcing rights that had al-
ready been constitutionally entrenched.’® Therefore, in a great many in-
stances, the words were largely beside the point.” The content of the right,

which preceded textual enactment, was what had been fixed, not the linguis-
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tic meanings of the words that happened to find their way into the provision
recognizing its underlying existence. The substance of the rights declared
through the First, Second, or Fourth Amendments might have been fixed, in
other words, but that didn’t mean that the meanings of those amendments’
words were also fixed. What was constitutionally fixed, not whether it was
fixed, marked the distinctive difference. Founding-era constitutionalists at
first assumed no necessary connection between fixity and writtenness. Con-
stitutions could be fixed without being written, and nothing about having a
written constitution automatically changed the basic ways in which constitu-
tions were understood to be fixed.

In part because it was understood apart from writtenness, constitutional
fixity was readily compatible with the notion of evolutionary constitutional
change.™ It followed a logic almost incomprehensible to us now. We assume
that if a constitution’s content is fixed, it cannot evolve; that would amount to
a contradiction in terms. Yet, throughout the eighteenth century, fixity and
evolutionary change worked in tandem. As the famed common-law jurist
Matthew Hale explained in 1713, “Use and Custom . . . might introduce some
New Laws, and alter some Old. ... But tho' those particular Variations and
Accessions have happened in the Laws,” he explained, “we may with just Rea-
son say, They are the same English Laws now, that they were 6oo Years since
in the general.” He then turned to metaphor to underscore the point: “the
Argonauts Ship was the same when it returned home, as it was when it went
out, tho’ in that long Voyage it had successive Amendments, and scarce came
back with any of its former Materials.”3 As with this example from Greek
mythology (Hale surely meant the “Ship of Theseus”), the British constitution
had been transformed over time and yet remained the same. Changes in its
content had only clarified the constitution that had always been. As the consti-
tution evolved through usage, debate, and controversy, it converged on its
ancient fixed principles.’ This was how “enquiry into the nature of our an-
cient constitution,” as one British writer put it in 1767, “discovers what im-
provements have been made, and learns us to value and esteem them.”"
Across the Atlantic, a Massachusetts author writing under the pseudonym
Aequus said much the same thing in 1766. “Time and a change of circum-
stances,” as well as “successive usage,” if “ratified by repeated authoritative
acquiescence,” the essayist claimed, could turn an “indulgence into a right.”*

Constitutional meaning evolved within a fixed constitution.
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Because reducing constitutions to writing did not complicate this under-
standing of fixity, the real questions are when and why Americans’ sense of
this concept ever changed—when and why, that is, Americans came to un-
derstand fixity and change as antithetical. There is virtually no evidence of a
shift in such thinking as Americans drafted their first written constitutions.
Indeed, the fact that two states—Connecticut and Rhode Island—decided
not to write constitutions at all, and instead carried on under their old colo-
nial charters, is a clear indication that constitutions could still be understood
as fixing fundamental principles and, at the same time, evolving to meet new
circumstances.

Perhaps, though, change came not in the 1770s but in the decade that fol-
lowed, thanks to significant transformations in constitutional thinking.”7 As
we have seen, in the wake of the initial wave of state constitution making,
certain Americans began rethinking the relationship of fundamental law to
ordinary lawmaking, underscoring the importance of special constitution-
making practices. These commentators argued that to obtain the status of
fundamental law, constitutions needed to be drafted by special conventions
and ratified by the people at large.”® These observers were anxious that so
many of the state constitutions had been written and enacted by the very
legislative bodies that now governed under those constitutions. If these con-
stitutions were seemingly no different from ordinary legislative enactments,
and thus could be changed by any subsequent legislative enactments, then
these constitutions were themselves nothing more than conventional ordi-
nances, and thus not properly constitutions at all. As Thomas Jefferson
noted, a “constitution” must mean “an act above the power of the ordinary
legislature.”™ The way to remedy this deficiency and ensure that American
constitutions would be “unalterable by ordinary acts of assembly,” was to
“delegate persons with special powers” to sit in “special conventions.” Only
such a “convention,” Jefferson insisted, could “fix the constitution.”2° Once
drafted by a special convention, the constitution could be still further fixed
through the people’s express ratification of it. Only then would constitutions
embody the people’s sovereign will.

As Americans were rethinking the mechanisms by which constitutions
might be fixed, they were also seemingly rethinking the modes by which
fixed constitutions might be changed. Most of the early state constitutions

had failed to include formal amendment provisions. Some protected certain
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features from legislative change, others installed supermajority require-
ments, and still others mandated special councils to perform constitutional
review. But from these early experimentations emerged the procedures for
formal amendment that were written into, first, the Articles of Confedera-
tion, and then later, more famously, the federal Constitution.>

One might conclude that the new emphasis placed on these lawmaking
practices generated a new understanding of constitutional fixity. Perhaps in
adopting these novel procedures for fixing a constitution (through conven-
tions and popular ratification) and subsequently changing a fixed constitu-
tion (through formal amendment), Revolutionary Americans had made it
hard, if not impossible, to continue to think, as they long had, of constitu-
tions as at once fixed and evolving. Constitutions were now express enact-
ments, not fluid registers of the people’s will. Constitutions could no longer
evolve through practice and experience; they could change only through for-
mal amendment. Constitutions were now deliberately fixed in such a way as
to ensure that they couldn’t informally evolve.

Yet these innovations, significant as they might have been, did not upend
the form of fixity that had long pervaded the English-speaking world. Old
habits and old ways of thinking persisted. A closer look at the emerging prac-
tice of ratification, which we’ve long misunderstood, demonstrates as much.

The familiar story suggests that Massachusetts pioneered the technology
of popular ratification by sending its draft constitutions to the towns for con-
sideration and approval.? The first version, submitted in 1778, was rejected.
Only once the requisite number of towns had approved the second version
in 1780 did it become the state’s fundamental law. New Hampshire, which
had initially drawn up an emergency temporary constitution months before
independence was even declared, followed suit when it revised its constitu-
tion a few years after Massachusetts by submitting its constitution to the
state’s towns for approval. The delegates in Philadelphia in 1787 then appro-
priated this idea, the story goes, convinced that ratification was the
essential procedure by which constitutions were made supreme law in the
name of the sovereign people.?s The only problem with this account is that
it’'s wrong. As Anne Twitty has observed, far from having been cemented as
one of the signature features of American constitutionalism, ratification was
almost immediately abandoned and forgotten at the state level thereafter,

and it would be decades until ratification was again used as the standard
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procedure for approving American constitutions.?4 The decision to have the
U.S. Constitution put up for popular ratification reflected the pressing need,
unique to a particular set of circumstances, to circumvent the state legisla-
tures and place the new federal Constitution on legal footing superior to that
of the states more than it signaled a sea change in how Founding-era Amer-
icans understood popular sovereignty and constitutionalism. Some people
might have believed that such a transformation had occurred, but it seems
evident that most did not. If they had, then eighteenth-century Americans
would have broadly demanded that all subsequent constitutions made in
their name be adopted by popular ratification, as that was now the single way
that the sovereign people could express themselves constitutionally. But that
plainly did not happen, as ratification was overlooked or rejected in the de-
cades to follow.

The supposed ascendancy of the practice after it was adopted at the federal
level, meanwhile, did not appear to raise any concerns about the legitimacy of
existing state constitutions, hardly any of which had been ratified, and none of
which were subsequently reapproved by new methods to conform to the sup-
posed emerging legal orthodoxy. At the Constitutional Convention, several del-
egates openly cast doubt on the need to do so. While Oliver Ellsworth
acknowledged that “a new sett of ideas seemed to have crept in,” which ap-
peared to vest “[clonventions of the people ... with power derived expressly
from the people,” with unique authority, he nonetheless stressed the limits of
this thinking.? That was because such arguments, if extended to their logical
conclusion, Elbridge Gerry explained, were liable to “prove an unconstitution-
ality in . . . some of the State Govts.”?° If only popularly ratified constitutions
merited the label “constitution,” Gerry noted, then virtually none of the exist-
ing American constitutions met the legal standard. “Inferences drawn from
such a source,” therefore, he concluded, “must be inadmissible.”27

Even as new ideas and practices emerged, then, older ways of eliciting the
people’s consent endured. As Twitty shows, even after 1788, few Americans
seemed to believe that constitutions, in order to be fixed, needed to be rati-
fied.*® Zephaniah Swift certainly did not think that ratification was neces-
sary, writing about Connecticut’s constitution (at the strikingly late date of
1795): “Some visionary theorists, have pretended that we have no constitu-
tion, because it has not been . . . ratified by the people,” but the state’s con-
stitution “has been accepted and approved of by the people” by “tacit
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agreement,” and thereafter “ratified, confirmed, and approved by all suc-
ceeding ages.”?9 Some may have embraced new forms of constitution mak-
ing, but the transformation was neither uniform nor complete.

Meanwhile, it was one thing to accept or celebrate the importance of popu-
lar ratification and formal constitutional amendment as means of empower-
ing the sovereign people to fix and alter constitutional norms, but quite
another to believe that these processes exhausted the means by which the
people could express their sovereign will. The new emphasis on conventions
seemed to sharply disaggregate sovereignty from government—the sover-
eign people now expressed themselves not in ordinary lawmaking but
through the constitution that they had expressly ratified.>® But for years to
come, broad segments of the American population continued to assert that
the people’s sovereignty was dynamic and mobile and could instantiate itself
in any number of settings—within and beyond the government.3' Certainly,
some claimed that the “people” could exercise their sovereignty only through
proscribed constitutional mechanisms. But many others denied this propo-
sition. The original impetus, after all, for devising novel mechanisms for the
adoption of constitutions and amendments had not been to circumscribe the
people themselves but rather to curtail the capacities of ordinary lawmaking.
To claim that Americans had arrived at a clear consensus by 1787 about the
nature of popular sovereignty—how it expressed itself constitutionally, and
when and how it could speak—is to brush away a huge swath of post-ratifi-
cation history. Many Americans continued to assume that the sovereign
people could adjust or enforce their Constitution depending on circumstance
and need .3

That more capacious conception of popular sovereignty had undergirded
American rights declarations from the beginning. Most of those declarations
were, as we've seen, declaratory in character—using constitutional text to
identify preexisting rights, rather than using that text to determine the con-
tent of those rights. The substance of the underlying right, not the precise
textual formulation used to declare it, was, alone, what was fixed. Rights
declarations of this sort left the legal contours of those fundamental rights
underdetermined, precisely so that the people themselves could provide the
legal determinations that such a declaratory approach to constitutional rights
failed to specify. Most of the time, the people exercised their reserved author-
ity to determine the content of their fundamental rights by acting through
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their representative institutions, most especially legislatures and juries. But
they also determined their rights through common law, which the people
supposedly shaped and approved over time, and which judges could enforce
on the perceived basis that they were finding, not making, law. What that
meant was that fundamental rights were fixed, but determinations of those
rights could evolve over time as the people wished.3 In those instances in
which a fundamental right was underdetermined and nothing in the consti-
tutional enumeration of that particular right more concretely determined
it—which was most of the time at the Founding—the determination of the
right was not itself fixed, and certainly not fixed in the text declaring the
right34 Neither the right nor the determinations of its exercise were often
fixed in text. Because the former, while fixed, preceded textual enumeration,
determinations of it could more easily change over time.?s To ensure the
sovereign people’s self-governance, fixed constitutionalism would work in
tandem with evolving constitutionalism.

All of which meant that, even after ratification of the U.S. Constitution, it
was still easy for Americans to think of constitutional fixity much as they had
before. Constitutions were and ought to be fixed; they embodied the people’s
sovereign authority and could be changed only with their sovereign approval;
and certain special lawmaking practices seemed well suited to speak for the
people themselves. Yet these ideas could easily be squared with a dynamic
conception of fixity, especially if the conditions under which the people could
exert their sovereignty remained a source of uncertainty. It would take more
than an emerging commitment to popular ratification or conventions to re-
make fixity itself.

A New Brand of Fixity

Only after the federal Constitution was written do we begin to see changes
to the concept of fixity. Constitutional debates following ratification began to
remake the idea of constitutional fixity. As the Constitution was increasingly
tethered to distinctive notions of textual and archival constitutionalism, fixity
and change were slowly, if not fully, disaggregated from one another. The
Constitution’s meaning was perceived to be fixed, as it always had been, but
now in a potentially new kind of way. As American constitutional imagina-

tion gradually fixated on the Constitution’s physical locus (the language of its
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text) as well as its temporal one (a particular moment of founding), it became
easier to see changes from that original fixed meaning as departures from,
rather than elaborations of, that original meaning.3® Things did not change
all at once—it would take a long time and additional conceptual modifica-
tions to dislodge such firm habits. But the ground was beginning to shift.
Whereas it had been second nature to think of constitutions as simultane-
ously fixed and evolving throughout most of the eighteenth century, it was
becoming harder to see the American Constitution in that once conventional
way. In fact, thanks to this transformation, some of those living on the other
side of it had a hard time even recognizing what had once been. Commenta-
tors in the 1790s began claiming with mounting ferocity that the British
constitution, because it was unwritten and customary, had never in fact been
fixed and that American constitutions were, in sharp contrast, “certain and
fixed,” all because they had been “reduced to written exactitude and preci-
sion.”?” The significance of the conceptual transformation can be measured
by what it was able to erase.

Once jettisoned, moreover, this older conception of fixity has never re-
turned. Modern observers have followed the lead of some post-ratification
Americans in assuming that the Constitution is either fixed or living, but
never both, because the only way the Constitution could be fixed is if its word
meanings are unchanged by practice and usage. In the 1790s, then, it was
not that, as some might have it, an unfixed Constitution was fixed, or that
everyone suddenly came to believe that the Constitution was fixed in this
new way. Rather, under the pressure of transformative debate, the concept of
fixity began to shift, altering the argumentative landscape and available pos-
sibilities. That originalists today assume there is one single way for the Con-
stitution to be fixed is testament to what the 1790s helped bring about. The
same goes for non-originalists, who rather than revive a long-forgotten brand
of fixity typically reject the idea of a fixed constitution (at least in any deter-
minative sense). In other words, positions that would have been unimagi-
nable when the Constitution was first conceived came to define the terms of
debate and shape how people imagined the Constitution.

Exploring how Americans’ conception of fixity changed shows that noth-
ing about the original Constitution mandated these positions. One can
maintain fidelity to the original Constitution without asking whether its

meaning is fixed or evolving. Assuming the logic of that choice presupposes
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a way of thinking about the Constitution that is separable from its original
requirements. The easiest way to remind ourselves of this fact is to respond
to originalist incantations that “the Constitution’s meaning is fixed” with the
simple query, “Fixed how?” With too little appreciation for the constitutional
world from which the Constitution emerged, originalists write as if this were
a redundant question, as if the Constitution could be fixed only in one way.
In 1787, however, it was possible to think the Constitution was fixed in a

radically different kind of way.

Liquidation

Recently, some originalists have latched onto the concept of constitutional
liquidation to carve out space for a form of post-ratification constitutional
change outside the amendment procedures specified in Article V that is
nonetheless consistent with originalists’ overarching commitment to consti-
tutional fixity.3® Inspired by its various invocations at the Founding, particu-
larly by both James Madison and Alexander Hamilton in The Federalist, these
originalists have contended that some indeterminate constitutional mean-
ings were settled, or liquidated, over the course of the early republic, often
outside of the courts.?9 Madison’s well-known comment in Federalist 37 has
been the touchstone: “All new laws, though articulated with the greatest
technical skill, and passed on the fullest and most mature deliberation, are
considered as more or less obscure and equivocal, until their meaning be
liquidated and ascertained by a series of particular discussions and adjudica-
tions.”4° This idea, which Madison first penned in 1788, continued to preoc-
cupy him throughout his life. Later, in 1819, he reiterated much the same
point. It “was foreseen at the birth of the Constitution,” he asserted, “that
difficulties and differences of opinion might occasionally arise, in expound-
ing terms & phrases necessarily used in such a Charter . . . and that it might
require a regular course of practice to liquidate and settle the meaning of
some of them.”#' Liquidation is not simply a curiosity, originalists maintain,
but an important feature of the Founders’ law: a legitimate way in which the
Constitution could be fleshed out through post-enactment historical practice
by non-judicial actors in the earliest years of the republic.

The Supreme Court’s recently adopted “history and tradition” standard
has been compared to liquidation. Rather than looking to the meaning or
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understanding of a constitutional provision at the time of its enactment, this
standard considers whether a particular rights claim or form of legal regula-
tion is “deeply rooted in the Nation’s history and traditions”4> by looking
broadly beyond judicial precedents and doctrines to general social practices
and pervasive social norms as instantiated in legal enactments, customs,
mores, or simply vibes that endured across the early decades of American
history.#3 Unlike vague appeals to enduring practice or tradition, however,
liquidation presumes settlement at some moment in time.

Although Caleb Nelson was the first to draw attention to liquidation in
originalist circles,+4 William Baude has offered the fullest account of the con-
cept and its value to originalist theory through an analysis of Madison’s ex-
tended commentary on it.45 According to Baude, Madison thought that three
conditions needed to be met to liquidate the Constitution’s meaning. First,
there needed to be textual indeterminacy—only genuinely ambiguous or
vague provisions were candidates for liquidation. Second, there needed to be
a course of deliberate practice—the indeterminacy had to be the source of
serious and sustained debate. Finally, third, there needed to be settlement—
where a particular candidate for interpretation was accepted by defenders
of competing interpretations and sanctioned by the public.#® For Baude,
this process explains how President Madison could unhypocritically autho-
rize a bill chartering a national bank in 1816, even though, in 1791, he had
proclaimed that bank’s predecessor unconstitutional. In the intervening
years, Baude asserts, a once uncertain constitutional question had under-
gone a course of deliberate practice before being settled in the eyes of the
public. Madison thus acquiesced and accepted that a new constitutional
meaning had been liquidated.4+”

Liquidation thus provides an alternative originalist path to fixed linguistic
meaning, one seemingly endorsed at the Founding itself. Perhaps the Con-
stitution was not born wholly fixed but became so shortly thereafter.#® Per-
haps early uncertainty, indeterminacy, and disputation are not at odds with
originalism but easily handled by it. Perhaps fixed meaning and deliberate
practice don’t follow different paths but work in tandem. Liquidation offers
an intriguing wrinkle to originalists’ long-standing notion of fixed constitu-
tional meaning—one that seems eager to reconcile constitutional fixation
with (some) constitutional contestation, constitutional text with (some) con-

stitutional practice, original meaning with (some) updating.
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There is much to be said about this latest originalist innovation, perhaps
most obviously that, by acknowledging a legitimate process through which
the meaning of constitutional text might evolve, it constitutes a major con-
cession, maybe even complete surrender, to the living constitutionalism that
originalism was designed to combat. This is especially the case because, on
originalists’ own terms, liquidation remains remarkably ambiguous. What
are the circumstances in which the Constitution is truly indeterminate?
What counts as a genuinely deliberative practice that might properly liqui-
date meaning or as evidence of the public’s clear approbation of a newly lig-
uidated meaning? When has a dispute been clearly settled? These are but
some of the questions that remain unanswered.49 Pretty soon, liquidation
simply becomes shorthand for the unruly history of American constitutional
practice. Constitutional debate has almost always centered on indetermina-
cies of one kind or another. Most of these conflicts have been settled over
time through a fluid constitutional politics and have remained only as settled
as public opinion and the willingness of constitutional disputants have al-
lowed. If most of this thick practice is consistent with originalism, then it
becomes much harder to tell the difference between the theory and its com-
petitors. If, moreover, liquidated meanings can be re-liquidated following
the same procedures used in the first instance, as at least Baude and some
originalists concede, then it becomes harder still.5° It would seem yet an-
other example of originalism slowly morphing into what it originally set out
to defeat. Whither originalism?

But it is also unclear what this new originalist account of liquidation
amounts to. Was the doctrine, as originalists have developed it, broadly en-
dorsed at the time of the Founding, enough that it should be considered a
constitutive feature of the Founders’ law?s* Or was the doctrine primarily of
interest to Madison (and perhaps a smattering of like-minded elites)? Surely
a Madisonian principle, however interesting, is nothing more than any other
feature of Madison’s constitutional thinking: one leading theorist’s particu-
lar views. Baude is upfront about the fact that he has focused in depth only
on Madison and that a more systematic review awaits completion, but he
suggests that others at the Founding were drawn to the idea.’* And other
originalists seem convinced, having argued that liquidation was part of “[t]he
framers’ law.”s3 Liquidation was surely a recurring motif and reference point
in the early United States, but it hardly seems to have acquired the theoreti-
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cal clarity or coherence that Madison attempted to give it. To the extent that
liquidation was broadly accepted, it was likely little different from tradition-
ally non-originalist ideas such as precedent or historical gloss.5 Whatever
liquidation may have meant at the time, however, it also certainly had its
share of detractors, including especially the so-called Old Republicans who
encompassed a crucial faction of Madison’s own political party, and who
criticized the core principles inherent to liquidation.’s

The Madisonian imprimatur, of course, still matters. There’s a good reason
liquidation’s champions have branded it in this way: linking this constitutional
doctrine to the heroic aura of one of the foremost framers might impart just
the Founding-era pedigree that it needs.5° It likewise matters, then, whether
Madison in fact ever settled on a clear theory of liquidation. It’s doubtful that
he did.’” Throughout his life, Madison assuredly wrestled with the vital prob-
lem the concept was devised to solve, but by his death he had yet to arrive at a
decisive remedy.’® He had much better luck posing the problem, and debunk-
ing tidy solutions to it, than he did solving it.59 He had a conception of liquida-
tion, nota doctrine, as Baude and other originalists imply. And given Madison’s
own understanding of constitutionalism, it's doubtful he thought he needed
the latter. For what’s most clear, and most important, is that Madison never
conceived of liquidation in the narrow fashion originalists allow. By their tell-
ing, when Madison thought about constitutional liquidation, he adopted a
quasi-judicial focus that was centered solely on the ambiguity of precise con-
stitutional text. But this sketch fails to grasp that Madison had in mind a
deeper sense of constitutional indeterminacy and, accordingly, a more capa-
cious and robust brand of constitutional politics.®® He was less preoccupied
with fixing text and legal rules than he was with identifying a framework for
political practice capable of stabilizing and, when needed, revising the regu-
larities of a working constitutional system. He assumed, as a matter of course,
that genuine forms of constitutional doubt would need to be resolved by the
sovereign people through their elected representatives.®’ Like most constitu-
tionalists at the time, he never thought judges could adequately settle these
questions, above all because they lacked the institutional credibility to do so.°>
From this view, Madison recognized how deeply constitutionalism, of any
kind, rested on practice and thus understood liquidation less as a recipe for
narrowing the text’s meaning and more as an account of how practice might

narrow the terms of constitutional debate at the center of that practice.®
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At the Founding, then, liquidation meant many things to many people,
arguably never amounting to much more in theory or practice than the rec-
ognition that a dynamic brand of constitutional politics would be necessary
for a working constitutional system; if it was Madisonian, it was not evi-
dently more than that; and even then, its Madisonian imprimatur seems
misplaced. Above all, liquidation was, at its core, largely inconsistent with
the idea of judicial supremacy. Members of the Founding generation grabbed
hold of it because they lived in a world of constitutional enforcement so rad-
ically different from our own, one in which few believed that Supreme Court
justices would settle major constitutional controversies—like those that
emerged over the boundaries between two rival branches of the federal gov-
ernment or the limits of federal power.®4 Taking liquidation seriously re-
quires imagining a constitutional world in which judicial supremacy as we
have come to understand it was largely unthinkable. To be sure, not all origi-
nalists endorse judicial supremacy. Baude, for instance, does not. But most
originalists, including many who embrace liquidation, tend to presuppose a
judge-centered view of constitutional interpretation and settlement. After all,
their overarching goal has been to provide a method for interpreting the
Constitution today, which principally has meant equipping federal judges
with the interpretive tools they require. Originalists have thus attempted to
marry Founding-era liquidation to a modern understanding of judicial en-
forcement, even though the former, purely understood, is incompatible with
the latter. As with so much else, in uncritically assuming continuity between
the constitutional past and present, originalists have inflected a Founding-
era concept with the discordant trappings of current legal thinking, unaware
they are deforming the very idea they’ve championed.

Be all that as it may, all this renewed interest in liquidation reveals, at base,
that far more than the Constitution’s bare meaning needed to be fixed in the
decades following 1787. Originalists are surely eager to defend a relatively
narrow brand of liquidation—deployed only when textual meaning is clearly
indeterminate and acknowledged as binding only when that meaning is
clearly settled. But that kind of narrow liquidation was rare in the decades
following ratification. At that time, constitutional indeterminacy ran much
deeper than the meaning of the Constitution’s text. There were of course
plenty of ambiguous constitutional clauses to debate and settle. But those

living in ratification’s immediate shadow craved something much broader: a
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more determinate sense of what the Constitution was and the characteristics
that defined it. Efforts to liquidate the Constitution, not simply its meaning,
could never be anything but large-scale struggles to settle a working vision of
what the Constitution was, what kind of content the Constitution had, and
thus what it even meant to claim that the Constitution had been fixed. What
sort of thing, after all, were they trying to fix: the Constitution’s linguistic
meaning, its underlying principles, general fundamental law, something
else? Fixity itself needed fixing.

Perhaps all these things were liquidated in the early republic. One could
imagine originalists responding in that way. Over the course of the 1790s, it
became easier to see the Constitution in textualist and archival terms, and
from there to understand constitutional fixation in terms of time-locked lan-
guage.® Even if nothing about the original Constitution necessitated these
developments, perhaps those distinctive ways of understanding the U.S.
Constitution were eventually settled through a course of practice. Maybe the
entire Constitution, then, not simply its meaning, was liquidated in the first
decades of its existence? If so, no originalist has yet made this argument, or
worked out the implications of such an ambitious claim. It is one thing
(though not a small thing) to square originalism with the liquidation of bits
of constitutional meaning here and there, quite another to accept that the
original Constitution itself was unsettled, even if it was subsequently liqui-
dated. More than this, the argument would face a steep climb because, in the
1790s, American political leaders fixed neither the Constitution nor its
meaning; what they fixed, at most, was a novel understanding of constitu-
tional fixity itself. This transformation altered, and in some ways narrowed,
the parameters and possibilities of constitutional argument, but it merely
recast and restructured disagreement over fixity rather than eliminated it.
Perhaps through this process, and the debates that shaped it, liquidation it-
self took on new meaning. As constitutional fixity and change became an-
tagonists, perhaps liquidation came to focus primarily on textual meaning.
But even if liquidation was liquidated as fixity was fixed—massive ifs—the
essential point remains: the original Constitution did not necessitate any of
these developments. It was done to the Constitution.

Taking liquidation seriously, in other words, underscores how unfixed the
original Constitution initially was—not simply its meaning, but its essential

nature. That there was robust discussion of liquidation throughout the early
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republic underscores the depth of that contestation. Taking liquidation seri-

ously also emphasizes how unfixed fixity initially was.

Contrary to what originalists often assume, constitutional fixity was not al-
ways as we recognize it. It had long been assumed that a fixed constitution
could also be an evolving constitution. Even as people gravitated toward new
ways of conceiving of fixed constitutions, older habits of thought lived on.
Even as some celebrated fixed constitution-making procedures, others con-
tinued to defend a dynamic vision of the people’s sovereignty. Even as greater
emphasis was placed on constitutional text and the distinctive mechanism
for fashioning it, major questions continued to be resolved through a fluid
constitutional politics. At the Founding, the very concept of fixity was up for

grabs.
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Before the Legalized Constitution

A constitution ought to be understood by everyone. The most hum-
bling and trifling characters in the country have a right to know what
foundation they stand upon.

— William Lenoir, North Carolina Convention, 1788

THE ORIGINAL CONSTITUTION WAs neither written nor fixed in the ways we
might assume, but perhaps nowhere is the difference between past and pres-
ent quite as clear as the Constitution’s early relationship to law. Here, the
anachronisms run especially deep.

Originalists, by and large, tend to assume that the Constitution is distinc-
tively lawlike. It is a lawyer’s and judge’s instrument, to be interpreted by
known rules of legal interpretation, and to be understood within the frame-
work of constitutional law." Some originalists have even made these perva-
sive assumptions the basis for a distinct version of the theory: original
methods originalism. John McGinnis and Michael Rappaport are its most
devoted defenders.* Their core claim is that meaning follows method: to re-
cover the Constitution’s original meaning, originalists should employ the
interpretive methods that would have been used at the Founding to construe
an instrument such as the Constitution.3 This charge rests on two basic
premises. First, it assumes that the Constitution is, in essence, a conven-

tional legal text, written in the technical language of the law.# Second, it
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asserts that, because the Constitution is a legal text, the original methods
for constitutional interpretation are simply the conventional rules of legal
interpretation that were familiar and widely agreed upon at the Founding.
When the Constitution was enacted, there was broad agreement over what
kind of rules ought to guide its interpretation because the Constitution was
a familiar form of law. McGinnis and Rappaport have even asserted, more
specifically, that the Constitution was essentially like a statute, and thus the
original rules for interpreting it were simply the known rules of statutory
construction.® Other originalists, meanwhile, have claimed that the Consti-
tution was originally akin to a power of attorney.” Still others have asserted
that the law of nations supplied background rules of interpretation for un-
derstanding the Constitution’s key enactments.® While not all originalists
would agree with these particular conclusions, most of the theory’s champi-
ons assume the validity of what precedes these specific claims: that the Con-
stitution is comparable to other kinds of law and thus is subject to familiar
forms of legal reasoning.9

At the Founding, however, whether the Constitution was a distinctively
legal instrument was a subject of bitter and ongoing debate. The Constitution
was obviously law of a kind—the fundamental law of the United States—that
both created a host of legal powers and privileges and imposed various legal
duties and obligations. But that didn't mean the Constitution was alike in
kind to other more familiar forms of law. And even among those who were
willing to concede that the Constitution was akin to conventional law, it was
decidedly unclear what, if any, rules existed to guide the Constitution’s inter-
pretation. Ratification did not quickly give way to the legalized Constitution
that originalists so often take for granted. Only over an extended period of time,
and as a result of considerable constructive work, was the Constitution turned
into a common legal artifact. Only at this later moment did something like the
genre of constitutional law become imaginable. And even at that point, differ-
ent ways of thinking about the Constitution still endured. The Constitution
wasn’t just law when it was written and ratified, nor, indeed, for a long time
thereafter. Consequently, the foundations of original methods originalism, as
well as the broader set of originalist attitudes that breathe life into them, are

deeply mistaken.
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Debating Legalism

One of the defining debates of the early republic, as Gerald Leonard and
Saul Cornell have explained, was over “legalism,” the notion that the Consti-
tution was a form of conventional law to be interpreted by legal techniques
and enforced in courts of law.” During this period, anti-legalists vigorously
maintained that the Constitution was distinct from conventional law and
meant to be enforced by institutions other than courts. This was a debate the
legalists ultimately won. But their victory was hardly foreordained. Indeed,
from the perspective of the Founding, it is remarkable that a legalized under-
standing of constitutionalism ever came to predominate in the United States.

Anti-legalism had deep roots in eighteenth-century America. It was widely
assumed, both before and after the Revolution, that fundamental and ordi-
nary law were distinct in kind, and thus constitutions (be they British or
American) were categorically different from other legal standards.” Following
independence, American constitutionalists emphasized that their constitu-
tions were a unique brand of popular law derived from and answerable to the
people’s authority.™ These general attitudes at once grew out of and helped
fuel a powerful brand of popular constitutionalism that was especially hostile
to elite legal authority. Popular constitutionalists believed that the people
themselves, not legal elites, should control the interpretation and enforce-
ment of a constitution. That meant empowering those institutions (legisla-
tures, juries, militias, and even crowds) that most closely embodied the people
to enforce constitutional authority and resolve fundamental disputes arising
under it." Popular constitutionalists were often deeply distrustful of lawyers
and judges, convinced that they often circumvented the people’s authority
through artful legal reasoning and manipulation.” Naturally, popular consti-
tutionalists were skeptical of judicial review of duly enacted laws.

Thanks to how pervasive these attitudes were, efforts to defend legalist
principles, however tame, never went unchallenged and, given the prevailing
belief that fundamental law was distinct in kind from other forms of law,
often faced major blowback. During the ratification debates, many observers
recoiled at the idea that the proposed federal Constitution might be a legal
instrument. To preserve the promise of the Revolution, the Constitution
needed to be treated as a “people’s” document.’® “A Constitution,” insisted
Patrick Henry, “ought to be like a beacon, held up to the public eye so as to
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be understood by every man.”"7 Several Anti-Federalists who shared Henry’s
sympathies complained that the Constitution was likely to be colonized by
lawyers. It seemed to have been constructed so that “the Scribes & Pharisees
only will be able to interpret, & give it a Meaning.”® Federalists recognized
the force of this charge and were quick to dispel the myth behind it. “It is an
excellency of this Constitution,” declared the future Supreme Court justice
Oliver Ellsworth, “that it is expressed with brevity, and in the plain common
language of mankind. Had it swelled into the magnitude of a volume, there
would have been more room to entrap the unwary, and the people who are to
be its judges, would have had neither patience nor opportunity to under-
stand it.” Indeed, he went on, “[hjad it been expressed in the scientific lan-
guage of law,” it might have been clear to lawyers, “but to the great body of
the people altogether obscure, and to accept it they must leap in the dark.”
Adopting a technical dialect would have been a profound mistake. “The peo-
ple to whom . .. the great appeal is made, best understand those composi-
tions which are concise and in their own language.”" The Constitution was
emphatically not written in the “scientific language of law”; it was written for
and in the vernacular of the people. Anyone who claimed otherwise misun-
derstood both the Constitution and the very purpose of constitutionalism.
At the time it was ratified, the U.S. Constitution was not conventional law
in any plain sense. Those who championed popular constitutionalism wholly
rejected any insinuation that it might be. Even those who did not share pop-
ular constitutionalists’ hostility toward judges and legal reasoning, more-
over, assumed that fundamental constitutional disputes could be resolved
only through “an appeal to the people themselves.”?° As James Madison
wrote in 1788 while commenting on his ally Thomas Jefferson’s draft consti-
tution for Virginia: “In the State Constitutions & indeed the Fedl. one also,
no provision is made for the case of a disagreement in expounding them;
and as the Courts are generally the last in making their decision, it results to
them.” Troublingly, “[t]his makes the Judiciary Dept paramount in fact to the
Legislature, which was never intended, and can never be proper.”*" Jefferson
emphatically agreed, carrying the point even further. Even if he had exer-
cised caution during his presidency as the more radical elements in his party
waged war on the judiciary, he never backed down from his belief that final
interpretation of the Constitution belonged to the people, not judges.?> The
idea of “judges as the ultimate arbiters of all constitutional questions” was,

Gienapp.indd 158 @ 06/06/24 6:44 pm



BEFORE THE LEGALIZED CONSTITUTION 159

in Jefferson’s estimation “a very dangerous doctrine indee[d] and one which
would place us under the despotism of an Oligarchy.” The “constitution has
erected no such single tribunal” to decide contested constitutional questions.
“I know no safe depository of the ultimate powers of society,” he concluded,
“but the people themselves.”? The Constitution was not only superior to
ordinary law but distinct in kind from it.24

It would be years before the Constitution resembled conventional law.
This transformation was not inevitable, easy, or complete. It was born of
political conflict over the Constitution’s relationship to the people’s sover-
eignty, between popular constitutionalists, who continued to insist that the
people themselves should wield constitutional authority, and elites, espe-
cially jurists, who, in the face of popular constitutionalists’ challenges, be-
gan, with mounting conviction, to defend legalist principles.

The dynamics of the debate mirrored its substance. The struggle over who
controlled the Constitution and its interpretation was litigated across politi-
cal society. Not easily confined to courthouses or legislatures, it spilled out
into the public sphere, onto the pages of newspapers and pamphlets, into the
raucous proceedings of public meetings, and through the boisterous clam-
ors of the streets.> The popular and public nature of constitutional debate
was nothing new. From the imperial-crisis debates that had precipitated
American independence to the far-reaching ratification debates that had
ripped across the union, American constitutional debate had long been a
broad, relatively open conversation among thousands, shaped by ordinary
citizens and popular agitators as much as political elites.?® Such disputes
only turned more democratic and raucous in the 1790s, as the dramatic ex-
pansion of print further extended the constitutional conversation and the
people “out-of-doors,” who had long been a formidable presence in Ameri-
can political and legal life, asserted their power more than ever before.?”
Along with their allies in political office, they rallied around popular consti-
tutionalism, insisting that the true meaning of the Revolution and the Con-
stitution’s opening words could be realized only if the people writ large
energetically exercised their supreme sovereignty. The mere fact that debate
over popular constitutionalism was so avowedly popular in character under-
scored what an uphill climb defenders of legalism faced in these early years.

By the end of the 1790s, clear fault lines had emerged from the debate over
legalism. At least three distinct groups defended three distinct conceptions
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of the Constitution’s relationship to law.?® Federalists defended a legalist
Constitution that embraced core common-law principles and protections,
especially for property and contract, and afforded judges considerable con-
trol over the Constitution’s meaning. Radical, more democratically minded
Republicans thoroughly rejected Federalist legalism, championing a popu-
list, anti-legalist Constitution in its place. They criticized judge-controlled
common law and proclaimed that the sovereign people alone had final say
over the Constitution’s meaning. The Georgia legislature’s decision in 1796
to rescind the notorious Yazoo lands sale—on the grounds that the legisla-
ture was popularly authorized to perform such an extraordinary form of con-
stitutional review—personified thisvibrantbrand of popular constitutionalism
and its anti-legalist ideology.9 And it was but one of many examples. Moder-
ate Republicans, meanwhile, fell in between these two camps.3° They shared
many of the radicals’ misgivings but valued an independent judiciary and
charted a middle course, as illustrated in their opposition to the Alien and
Sedition Acts.3!

These were not mere interpretive divisions but disagreements over the
essential nature of the Constitution, and the debate only intensified follow-
ing Jefferson’s election as president. The “Revolution of 1800” carried not
only Jefferson but Republican majorities in both the House and the Senate
to power. But Federalists retained control of the judiciary, and their cause
was soon bolstered by the appointment of John Marshall as chief justice on
the Supreme Court.3* From this remaining “strong hold,” as Jefferson fa-
mously put it, Federalists’ legalism continued to calcify, until pretty soon
most of them were treating the Constitution as conventional law that only
they could rightfully interpret.33

It is crucial to understand how and why the thinking of elite jurists
changed over the quarter century that followed ratification. During this pe-
riod, they firmly defended the value of legal reasoning and the role of judges
in republican society, but the character of this defense, and what it implied
about the Constitution, transformed in subtle yet significant ways. In de-
fending legal reasoning and judicial authority in the early 1790s, Federalists
were not pointing the way toward something recognizably modern. On the
contrary, they were clinging to the standard features of classical jurispru-
dence, especially the assumption that common-law thinking helped discover
the laws of consent, reason, and nature in which the Constitution as funda-
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mental law was essentially embedded. In their minds, there was no tension
between popular sovereignty and the common law.34 As Jesse Root asserted
in 1798, “unwritten customs and regulations,” much like statutes enacted by
popularly elected legislatures, “have the force of laws under the authority of
the people,” and therefore it was assumed that “the courts of justice recog-
nize and declare them to be such.”s

This posture changed as popular constitutionalists and their allies began
denouncing this brand of common-law jurisprudence.’®* Among a bevy of
charges, they complained that the common law was not suitable for republi-
can America. “There have been strong prejudices against what is called the
Common Law,” an observer noted in 1801, “from an idea, that it is a system
imposed upon us, by a power now foreign to our national existence.”s” Even
more stridently, popular constitutionalists stressed how dangerous it was to
leave the law in the hands of lawyers and judges who were prone to exploit
formal and technical readings to obfuscate understanding and impose their
own will. “[TThe decision of the judges,” declared Philadelphia radicals in
1807, “is the most artful and terrible engine, in a country, which believes
itself free.” Through legal cunning, “the judges very often discover that the
law, as written, may be made to mean some thing which the legislature never
thought of. The greatest part of their decisions are in fact, and in effect, mak-
ing new laws.”3

From these complaints sprang support for legal codification: the desire to
replace obstruse, ad hoc, undemocratic judge-made law throughout the
states with simpler, formal, democratic legislative law.39 It is “of great impor-
tance, that those legal principles, which have been thus established by the
people themselves, should be reduced . . . to a system,” declared James Sul-
livan, the Republican attorney general of Massachusetts, in 1801, “so we may
know by what laws we are governed. We have no method to come at this
knowledge, in our present situation,” he complained, “but by turning over a
multitude of books, and by spending a great length of time in our courts of
justice.”° As a corollary of this struggle, populist critics of judicial machina-
tions also targeted the idea of a federal common law—the idea that federal
courts enjoyed a general common-law jurisdiction similar to state courts—
that a range of Federalists had supported since ratification.+

According to Republicans, and a growing swath of the American people,

judges now stood squarely in the way of the Revolution’s democratic energy.

Gienapp.indd 161 @ 06/06/24 6:44 pm



162 THE FOUNDERS’ CONSTITUTION

In leveling these charges with such ferocity, Republicans were driving a
wedge between the common law and the people’s consent. Although Feder-
alist jurists remained committed to legalism, the ground beneath their feet
had shifted. A crisis of legitimacy was imminent.

Such attacks forced Federalist jurists to redefine themselves—to take ref-
uge in a new professional practice and identity. Henceforth, they would no
longer brand themselves as classical constitutionalists engaged in a harmo-
nious synthesis of human nature and society but instead as modern legalists
who practiced a technical science of legal analysis.#* As such, they called for
legal reform. They insisted that law was a science demanding specialized
training, that lay lawyers and judges ought to be replaced by qualified profes-
sionals. And to ensure that these legal professionals would have adequate
resources, they called for the systematic compilation and dissemination of
legal decisions and opinions.# Eventually, by the middle decades of the nine-
teenth century, lawyers of most every political stripe presented law as scien-
tific, methodical, and apolitical.44 Throughout, Federalist jurists maintained
their allegiance to common-law reasoning even though through these shifts
it had lost so much of its earlier valiance.

Legalizing the Constitution

Against this backdrop, the Marshall Court legalized the Constitution.4s
That is, Marshall and his colleagues began treating the Constitution as akin
to ordinary law—interpreting it as though it were a statute. In subjecting the
Constitution to the tools and methods of statutory interpretation, they made
it easier to see the Constitution as a kind of super-statute—superior in na-
ture but alike in kind.4® They made the Constitution seem as though it was
just another kind of law, to be adjudicated by legal professionals who now
increasingly saw themselves as practitioners of a technical science that was
removed from partisan politics.4” These habits of constitutional interpreta-
tion, which spread rapidly across the legal landscape, had the effect of do-
mesticating the Constitution in courts of law—making conventional legal
interpretation and adjudication of the Constitution ubiquitous and ordi-
nary.#® In turn, these developments helped lay the groundwork for the mod-
ern genre of constitutional law, defined as it has been ever since by a narrow
brand of legal analysis and exposition, a tidy conception of doctrine built
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around case law, and an increasingly legalistic conception of constitutional
substance.9 Marshall and his colleagues, working in tandem with other law-
yers and judges, helped turn a robust, popular, quasi-political process into a
mandarin-controlled, technical exercise. Even more, with the concerted as-
sistance of an army of supporting jurists, they helped erase the transforma-
tion they had helped bring about. In the swelling volumes of professional
legal literature, they presented this new legalized Constitution as “neutral,
objective, scientific.”5° At the center of this literature were treatises, none of
which more clearly embodied the twin processes of legalization and erasure
than Joseph Story’s Commentaries on the Constitution published in 1833.
Perhaps nothing better captures this transformation than the fate of the
Constitution’s Preamble. Originally, when the Constitution was treated as
“an ordinance and establishment of the people,” the Preamble had been its
cornerstone.’* In the eyes of many, from Supreme Court justices like James
Wilson to ordinary Americans who fervently believed that the promise of the
Revolution was tethered to the promise of popular sovereignty, the Preamble
had been proof positive of the Constitution’s exceptional character.5* The
“single sentence in the Preamble is tantamount to a volume,” Wilson had
once declared, “and contains the essence of all the bills of rights that have
been or can be devised.”s3 As legalists treated the Constitution more and
more like a statute, however, the Preamble became like any other statutory
preamble—a bit of pretty poetry that merely prefaced the main event. Four
decades later, its import had eroded to the point that Story would identify it
only as a resource for resolving ambiguity in the rest of the instrument.5+
But however ascendant, the legalized Constitution was not without com-
petitors. Even after it had triumphed within the federal judiciary, popular
constitutionalism endured.’ In 1825, the chief justice of the Supreme Court
of Pennsylvania, John Bannister Gibson, wrote in dissent, “I am of [the]
opinion that it rests with the people, in whom full and absolute sovereign
power resides to correct abuses in legislation, by instructing their represen-
tatives to repeal the obnoxious act.” And for that reason, the “judiciary . . .
cannot take cognizance of a collision between a law and the constitution.”s®
While the Marshall Court defended one particular normative legal order,
moreover, other nineteenth-century Americans—from free Black, enslaved,
and Native peoples to white women, and scores of middling white men—
successfully defended competing legal orders of their own.57 Even after the

Gienapp.indd 163 @ 06/06/24 6:44 pm



164 THE FOUNDERS’ CONSTITUTION

Constitution became law to some, it remained something else to many oth-
ers.’® As a result, when originalists emphasize the Constitution’s conven-
tional lawlike character, they privilege one normative order that happened to
take shape above others that were no less legitimate.

But surely much of the reason originalists privilege the legalized Constitu-
tion is that it remains hard to see how the Constitution might ever have been
different. Early nineteenth-century jurisprudes proved quite successful in
convincing, first, lawyers and then, later, a broader segment of American
society that the law-centric Constitution was not only logical but inevitable.
Yet, if our goal is to see the original Constitution as it once was, we have to
look beyond this erasure: we have to see the Constitution before it was legal-
ized and before the genre of constitutional law existed or made much sense.

In the beginning, constitutional expectations were vastly different. Noth-
ing more clearly illustrates just how distinctive they were than the remark-
able fact that, throughout the 1790s, none of the major constitutional
questions that Americans debated ended up in court.59 Virtually no one
thought that core constitutional controversies—not ordinary legal disputes
arising under federal law, but debates that touched on the inherent structure
of the constitutional system or raised fundamental doubts about its central
principles or operations—ought to be adjudicated in court. Those questions
needed to be resolved by the people themselves through their elected repre-
sentatives in the political branches. The most important constitutional de-
bate of the era—over chartering a national bank—ended just that way. The
question was fiercely debated in Congress and then sent to President George
Washington for consideration. He solicited an opinion from his secretary of
state, Thomas Jefferson, who wrote, “The negative of the President is the
shield provided by the Constitution to protect against the invasions of the
legislature.”®° Jefferson’s meaning was clear: Washington needed to take his
veto decision seriously because it would be the decision. In sharp contrast to
today, no one contemplated the possibility that one could or should challenge
the legislation in federal court. Once the political branches had decided the
fundamental limits of federal power, that was the end of the debate—and
indeed it was. Only decades later would anyone think differently.

From our perspective, this is all unfamiliar. It can’t be emphasized enough.
The idea that the Constitution would ever be controlled or shaped primarily

by legal processes organized around the Supreme Court is thoroughly un-
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originalist. Perhaps nothing better captures how far we’ve traveled, and how
profoundly we’ve departed from the original Constitution, than the extent to
which we’ve accepted judicial control of our constitutional order. In the Con-
stitution’s earliest years, no one anticipated that peculiar development.

In part through the work of the Marshall Court, the unthinkable eventu-
ally became commonplace. But we should not anachronistically impose later
developments back onto the original Constitution. We must see the legalized
Constitution for what it was: a later invention—an unexpected, contingent
development born of years of debate, maneuvering, intellectual innovation,
and change. Joseph Story was not referring to the original Constitution in his
Commentaries so much as establishing a Constitution that he, and those
who shared his predilections, had helped invent. It would be a significant

mistake to confuse the two.

Fighting over the Rules of Interpretation

Because the Constitution’s relationship to law was initially so contested, so
too was the method of its interpretation. When the Constitution first ap-
peared, there were simply no agreed-upon rules for interpreting it.°"

There were, to be sure, various kinds of legal interpretive rules
available. But these varied depending on the legal instrument in question—
statutes, contracts, and treaties were each governed by distinct interpretive
protocols—and the kind of law it embodied.®* And, as the protracted debate
over legalism reveals, it was an open and contested question whether any
such rules even applied to the federal Constitution in the first place. Some
analogies were seldom used—the Constitution, for instance, was hardly ever
compared to a power of attorney.® But others proved more common as inter-
preters sought to establish a foothold.®4 It is understandable why, in hopes of
finding interpretive traction, various American political and legal elites drew
on different methods proscribed by William Blackstone, Emmerich de Vat-
tel, Thomas Rutherforth, and other widely cited legal theorists. But it is every
bit as understandable why such efforts invited resistance and critique. To
those desperate to defend popular constitutionalism, these appeals to legal
authorities fundamentally misjudged the task at hand. But even those who
were willing to accept that the Constitution resembled conventional law were

often struck by the instrument’s sheer novelty, at least enough to conclude
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that no existent set of interpretive rules automatically applied.®® Doubt thus
ran along several dimensions.®7

The issue of fit was clearest when it came to common-law rules for statu-
tory construction (laid out most famously in Blackstone’s Commentaries).®®
Founding-era Americans who were friendlier to legal reasoning sometimes
instinctively drew on those common-law rules, but whenever they did others
were quick to raise powerful objections. Their detractors noted that the con-
tent of such rules was contested.® Or they stressed that such rules, being
meant for statutes, were inapplicable to a constitution. “A Constitution dif-
fers from a law,” declared Edmund Randolph, the nation’s first attorney gen-
eral, in Virginia’s ratifying convention in 1788. “For a law only embraces one
thing,” he explained, whereas “a Constitution embraces a number of things,”
and on account of those differences, “is to have a more liberal construc-
tion.”7° Elite jurists, meanwhile, as we have seen, initially clung to a concep-
tion of fundamental law that set constitutions apart from statutes.””
Interpreting the Constitution, they argued, often meant applying general le-
gal principles to the case at hand, not analyzing words or grammar in light
of familiar interpretive techniques.”> Anti-legalists, meanwhile, went so far
as to claim that interpretive rules like Blackstone’s, embedded as they were
in British legal culture, were inapplicable in a republic. “[W]hy should these
States be governed by British laws?” Benjamin Austin asked skeptically.
“Can the monarchical and aristocratical institutions of England, be consis-
tent with the republican principles of our constitution?”73

If familiar legal rules presented intractable issues of fit, perhaps there
were rules specifically suited for constitutions? After all, the U.S. Constitu-
tion of 1787 was not the first constitution Americans had known. But here
the federal Constitution’s uncertain and contested character posed particular
difficulties. Not only was it unclear whether the Constitution could be use-
fully analogized to other legal instruments, so too was it unclear whether it
could be analogized to other constitutions. In broad strokes, the federal Con-
stitution shared much in common with the British constitution, Americans’
colonial charters, their state constitutions, and the Articles of Confederation.
But it was not exactly like any of them. The British constitution was largely
customary in character and shaped by the needs and practices of a distinct
society and legal order. The state constitutions departed in obvious ways
from those meant to govern a federal system rather than a single state and,
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with the advantage of time, struck many American observers as tentative and
flawed attempts to constitute republican government and fundamental law
rather than mature models to emulate. The Articles of Confederation were
the immediate successor to the federal Constitution, so offered the most
promise. But they rested on a distinct foundation and, by 1787, had been the
source of little interpretive scrutiny that was liable to provide useful guid-
ance.’# More importantly still, the Revolutionary American experience of de-
bating the British constitution and then drawing up new state constitutions
had raised so many fundamental questions and transformed so many crucial
constitutional assumptions that, by 1787, little about constitutionalism itself
was clear and settled.”s Americans were still trying to sort out what a consti-
tution precisely was, including what of their inheritance should be incorpo-
rated or rejected and how, if at all, a national constitution designed for a
federal system deviated from other examples.

Such uncertainty hindered any effort to draw on available interpretive pro-
tocols for construing transfers of sovereignty in public law, especially those
found in writings on the law of nations. Originalist scholars Anthony Bellia,
Jr., and Bradford Clark have provocatively claimed that because the Constitu-
tion was an instrument designed to transfer sovereignty, it incorporated these
interpretive rules when it was enacted.”® Unlike rules of statutory construc-
tion, these interpretive guidelines derived from the law of nations seemed
more applicable to instruments like constitutions that were authoritative ex-
pressions of sovereign authority, especially those like the U.S. Constitution
that reconstituted a federal union of states. In addition, as we have seen,
Founding-era legal elites regularly drew on the law of nations for guidance in
understanding their legal and constitutional order.”” That said, while the law
of nations could delineate the various rights and obligations of states and con-
federacies, it couldn’t explain, as an initial matter, what kind of state or confed-
eracy the United States of America happened to be. Thus, while authoritative
commentaries on the law of nations helped explain how to interpret transfers
of sovereignty, for those rules to guide U.S. constitutional interpretation, one
first needed to understand who or what was sovereign in the United States and
how the Constitution had altered or reinforced that arrangement—matters
that were deeply uncertain and contested from the beginning.”®

Discerning how or even whether certain interpretive principles drawn

from the law of nations applied to the U.S. Constitution required first clarify-
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ing the nature of the American federal union: the locus and distribution of
sovereignty within it, the legal status of the individual states, and the nature
of the American people (or peoples) whose authority was said to be funda-
mental. As we saw in chapter 5, there was nothing straightforward about this
task. From the start, Americans debated whether the union or the states had
come first.”9 Related, there was broad uncertainty over the legal status of the
states—whether they had ever been sovereign or remained so after the Con-
stitution replaced the Articles of Confederation.®> Complicating matters fur-
ther still, in the years leading up to the Federal Convention, Americans had
begun remaking the concept of sovereignty, locating it outside of govern-
ment in the people themselves—a move that called into question the notion
that any government could claim traditional rights of sovereignty.?” These
thorny matters weren'’t easily ignored either, for the nature of both the union
and the constitutional instrument that structured it hinged on what sorts of
parties had putatively formed each. The issues were tightly entwined. Maybe
the United States was a confederacy of sovereign states bound together by a
federal treaty; or perhaps it was a national union held together by a constitu-
tion. To many observers, the move to replace the Articles of Confederation
with a genuine constitution of government signaled a dramatic transforma-
tion.32 In the Federal Convention, James Madison sharply distinguished be-
tween “a league or treaty,” which the Articles of Confederation had been, and
“a Constitution,” which they now sought to erect.® For many, this one fact—
that the U.S. Constitution was a genuine constitution—immediately nulli-
fied all comparisons to treaties and, with that, arguably many of the
interpretive rules supplied by law of nations theorists, which were best suited
for construing agreements made between sovereign powers. Later, however,
some interpreters would come to claim controversially that the federal Con-
stitution was nothing more than a treaty between sovereign states, to justify
the separate states’ retained authority to nullify federal law and secede from
the union.34 But in so doing, these so-called compact theorists revealed how
contested the nature of the union remained well into the nineteenth century.
For every step of the way, others emphatically rejected their understanding of
the United States and its attendant claims about the Constitution and sover-
eignty within the federal system.%

By focusing attention on how sovereignty had been transferred under the
U.S. Constitution, then, law of nations principles helped frame the debate.

Gienapp.indd 168 @ 06/06/24 6:44 pm



BEFORE THE LEGALIZED CONSTITUTION 169

But those principles couldn’t explain who or what had been sovereign in the
American union before 1787 or how the Constitution had altered that uncer-
tain arrangement. To figure that out, interpreters had to turn elsewhere. For
that reason alone, interpretive principles drawn from the law of nations sim-
ply could not supply ready-made rules for U.S. constitutional interpretation.

When it came to rules of interpretation, there was simply no escaping a
basic fact: the Constitution of 1787 was simply an unprecedented kind of
thing.3¢ Its deeper nature, and thus the kind of interpretive rules necessary to
explicate it, could only be worked out over time. In this early unsettled con-
text, any claim about which interpretive rules applied to the Constitution nec-
essarily amounted to a provocative argument about what the Constitution
was and required.?” Therein lies the true history of rules for U.S. constitu-
tional interpretation. From ratification on, countless constitutional dispu-
tants claimed that certain rules suited the situation at hand, but always in
hopes of making a controversial proposition a reality. Their success would
hinge not on the true nature of the Constitution or the right understanding
of law but instead on how well they could convince others to follow their lead.

Interpretive rules were forged in the cauldron of constitutional debate.
Founding-era constitutionalists knew better than to presume that the Consti-
tution came with a clear set of interpretive rules; they debated what those rules
ought to be in hopes of establishing the rules. They fought over whether exis-
tent rules or techniques were applicable or whether new rules were needed for
a new kind of constitution and, if so, where those might come from. When
someone claimed that certain rules applied, that often became a source of de-
bate. There were thus no clear original interpretive methods or, as some have
claimed, obvious default rules for construing an object like the Constitution.®8
Nor was this uncertainty easily worked out.®9 Whether the Constitution was
going to be treated as closer in kind to a statute, treaty, or corporate charter, or
recognized as wholly distinct in kind from any of these analogues, was going
to be determined through debate. As we have seen, it was only after judges
successfully legalized the Constitution that it become common to interpret it
like a statute. Yet, as early disagreement over interpretive methods reveals, this
later development hardly amounted to legal professionals figuring out what
the Constitution required from the beginning. Instead, it marked an effort to
turn the Constitution into something that few would have originally accepted

it to be. This later judicial commitment to legalized interpretation can only be
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understood as a product of original interpretive disagreement, not used to ex-
plain it away.9°

If we look closely at the Constitution’s earliest years, it’s impossible to see
anything but a series of debates over methods of interpretation.9* To consider
just one prominent example: the famous debate over chartering a national
bank in 1791 was nothing if not a debate over interpretive rules.9 The par-
ticipants in Congress and beyond explicitly debated which rules were needed
to decipher whether the Constitution allowed the national government to
exercise the contested power. This was not a narrow debate over the gram-
matical meaning of particular words, such as “necessary and proper,” or the
application of familiar canons of construction. Disputes over those things
unfolded amid a much wider debate over whether the Constitution erected a
government of, as James Madison put it, “limited and enumerated powers”
or a national government equipped with certain inherent powers.9 The pars-
ing of “necessary” and the (occasional) invocations of Blackstone’s rules
were part of a broader struggle over how the Constitution ought to be read.
The rules for interpretation that Madison outlined in his opening speech
challenging the bank amounted to a larger rule: interpret the Constitution as
though it vested no powers save those expressly specified and any necessary
incidents that followed.9# Fisher Ames, Madison’s most able challenger on
the House floor, countered by advancing a radically different rule: interpret
the Constitution as though it vested all powers “necessary to the end for
which the constitution was adopted.”% Madison’s rule discounted the Pre-
amble, under the assumption that it offered no evidence of additional gov-
ernment power.9® Ames’s rule, in contrast, underscored the fundamental
significance of the Preamble, treating it as sure evidence of additional na-
tional power.97 Beneath their competing rules were competing views of fed-
eral union: Ames thought the United States was a full-fledged nation,
whereas Madison did not. Their exchange was hardly a debate over the ap-
plication of agreed-upon rules, but a debate over the rules themselves.

The urge to locate underlying interpretive agreement in debates like these
has ever diminishing returns. Without needing to unpack the other constitu-
tional arguments made for and against the bank, we can simply consider what
archnemeses Thomas Jefferson and Alexander Hamilton had to say once the
congressional debate had concluded: Jefferson defended strict construction of
the Constitution, whereas Hamilton advocated broad construction. In short,
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they offered radically different methods of constitutional interpretation.9® If
such sharply opposed interpretive approaches, which yielded such profoundly
conflicting results, can somehow be lumped together as variations of a com-
mon commitment to shared interpretive methods, then the category of inter-
pretive rules ceases to have meaning. Once we find ourselves at such an
elevated level of generality, it is easy to identify consensus—everyone in the
debate tacitly agreed on the interpretive rule that they should be interpreting
the Constitution and not something else. But if that counts as agreement on
interpretive rules, then we’ve lost the thread.

Most importantly of all, a fruitless search for common ground precludes
us from seeing what matters: Founding-era Americans had to work out
methods for constitutional interpretation, not simply appeal to neatly pack-
aged preexisting recipes and formulas. And that search for the rules of
American constitutional interpretation proved a generative source of debate

and creativity that has never ceased.
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Were the Founders Originalists?

(It is ... dangerous ... for the historian of ideas to approach his
material with preconceived paradigms.

— Quentin Skinner, 1969

GIVEN HOW DEEPLY CONTESTED the constitution—both its nature and the
appropriate method for interpreting it—initially was, perhaps we can finally
put to rest an age-old question that has proved remarkably resilient: Were the
Founders originalists?

The question itself has enjoyed a tumultuous career. Early forerunners to
originalism called for the Constitution to be interpreted by recourse to the origi-
nal intent of its framers, often assuming that the Founders themselves endorsed
this method of interpretation.! After H. Jefferson Powell famously argued that
the Founders did not in fact endorse this method of interpretation, originalists
retreated from the claim.? One of the reasons so many originalists gravitated to
public meaning originalism was because that version of the theory supposedly
neutralized the critique that the Founders were not themselves originalists by
disaggregating the Constitution’s meaning from the early history of its interpre-
tation. Yet originalists never quite abandoned the argument, and of late, it has
enjoyed a powerful resurgence, proliferating across the originalist landscape
once again.3 Perhaps few contemporary originalists would unflinchingly assent
to Ilan Wurman’s extravagant claim: “[M]ake no mistake about it: The Founders
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were originalists.”# But the sentiment nevertheless enjoys broad support among
the theory’s champions.’ Even as originalism has reinvented itself many times
over, the idea that the Founders were themselves originalists has endured.

In many respects, originalists’ continued commitment to the idea that the
Founders saw the Constitution in the same way they do is not surprising. Orig-
inalism fundamentally relies on the cultural authority of the Founders. Aca-
demic originalists like to claim that they are immune from the broader political
and rhetorical dimensions of the debate, but it is obvious that the theory’s resil-
ience is entangled with the broader authority the American Founding has al-
ways enjoyed in American civic life.® Naturally, then, even if originalists claim
not to care about subjective attitudes at the Founding, it bolsters their case to be
able to claim that the Founders were like them—that originalism was sanc-
tioned from the start. As several scholars have noted, argument from honored
historical authority has long been a dominant feature of American constitu-
tional culture.” While most originalists claim to be focused on the Constitution,
not the Founders, they are still eager to enlist the Founders’ support.

It's not all cultural politics either. No matter the stated commitments of origi-
nalist theorists, no matter how aggressively they separate meaning from early
practice and expectations, it is hard to make a convincing case for originalism—
for a return to the nation’s origins—if the Founders did not endorse it too. If an
account of the Constitution, its meaning, and its interpretation is at odds with
the generation who brought that Constitution into being and set it in motion, it
is more easily dismissed. Originalists seem to appreciate as much, which is part
of the reason they have always been unwilling to move on from the Founders’
own interpretive lessons, no matter what else they might maintain.

Whatever might be driving them, it’s clear that the question—Were the
Founders originalists?—can be revived, time and again, in part because it
seems like such an obvious place to start. But it turns out that it’s simply the
wrong question to ask, one that exposes yet more ways in which originalists

bury the past beneath anachronism.

Myth and Anachronism

It is not hard to canvass constitutional rhetoric across the long
Founding—the half century or so that followed 1787—and find statements

that seem to resemble originalism. Throughout this period, Americans of all

Gienapp.indd 173 @ 06/06/24 6:44 pm



174 THE FOUNDERS’ CONSTITUTION

political stripes were fond of evoking the Constitution’s framers and pledg-
ing loyalty to the true meaning that they had laid down.?

Keen to place the Founders firmly in their camp, originalists have rou-
tinely drawn our attention to a handful of well-worn quotations. For obvious
reasons, the purported “father of the Constitution,” James Madison, has
been a particular focus. A few passages from the course of his long career in
American political life play an outsized role in originalist work. Their favor-
ite is an excerpt from a letter Madison wrote in 1824, in which he declared:

I entirely concur in the propriety of resorting to the sense in which the Con-
stitution was accepted and ratified by the nation. In that sense alone it is the
legitimate Constitution. And if that be not the guide in expounding it, there
can be no security for a consistent and stable, more than for a faithful exer-
cise of its powers. If the meaning of the text be sought in the changeable
meaning of the words composing it, it is evident that the shape and attributes
of the Government must partake of the changes to which the words and
phrases of all living languages are constantly subject. What a metamorphosis
would be produced in the code of law if all its ancient phraseology were to be
taken in its modern sense.?

In addition to this passage, originalists also routinely make recourse to two far
pithier quotations. First, they cite Madison’s 1791 declaration—during the de-
bate over the national bank—on the floor of the House of Representatives that
“liln controverted cases, the meaning of the parties to the instrument, if to be
collected by reasonable evidence, is a proper guide. Contemporary and concur-
rent expositions are a reasonable evidence of the meaning of the parties.”™
And then, they reference another Madison speech, this time from 1796: “If we
were to look, therefore, for the meaning of the instrument beyond the face of
the instrument, we must look for it, not in the General Convention, which
proposed, but in the State Conventions, which accepted and ratified the Consti-
tution.”™ Madison’s words, however, are not the only ones originalists like to
brandish. A portion of Chief Justice John Marshall’s decision in the landmark
Supreme Court case Gibbons v. Ogden in 1824 is similarly beloved:

As men, whose intentions require no concealment, generally employ the
words which most directly and aptly express the ideas they intend to convey,
the enlightened patriots who framed our constitution, and the people who
adopted it, must be understood to have employed words in their natural
sense, and to have intended what they have said.™
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To be sure, at casual glance, these statements, among several others found
in the earliest decades of the republic, sound in originalism. But it would be
a grave mistake to classify them as such. Reading these quotations as though
they demonstrate the Founders’ commitment to originalism constitutes a
textbook example of the various interpretive mythologies once classified by
the famed political theorist and intellectual historian Quentin Skinner.
Justly influential, these mythologies merit repeating here. While Skinner
formulated them with the study of iconic political texts in mind, they could
not be more pertinent to the issue at hand.

First, by insisting that such quotations prove the originalist affinities of
the Founders, originalists commit the mythology of origins. A corollary of
Skinner’s mythology of prolepsis, this mythology assumes that earlier state-
ments anticipate what developed only much later.’# Once ideas have taken
shape, there is a natural tendency to find and identify antecedents in earlier
times—to find the logic of present intellectual forms prefigured and lurking
in the past. It can be valuable to chart an idea’s endurance and development
over time. But we must be sure we have the right idea in mind and are not
confusing a superficial resemblance for the thing itself. Consider the above
Madison and Marshall testimony, which illustrates common arguments
from the nation’s first decades. There is nothing surprising about the fact
that eighteenth- and nineteenth-century Americans inquired about original
constitutional intent. For as long as people have interpreted legal or constitu-
tional texts—indeed, seemingly for as long as human beings have engaged
in hermeneutics of any kind—interpreters have cared, at least some of the
time, about what authors intended or what the accepted meaning of a text at
the time of its composition was. But that is no proof of originalism. Original-
ism has always amounted to a far stronger claim: that original intent, mean-
ing, or understanding is dispositive in constitutional interpretation—that it
is the only thing an interpreter should look for or the single factor that sur-
mounts all others. These stronger commitments are absent from the Found-
ers’ testimony. Equating their earlier interest in the framers’ intent with
originalism assumes that prior use of an idea signals or anticipates some-
thing more robust that came only later. In fact, the causal arrows run in the
opposite direction. The passages from Madison and Marshall are not early
examples of originalism that helped lead the way to the modern theory; they
only look that way when filtered through the modern legal debates in which
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originalism has become salient. The modern disputes do the work of trans-
forming arguments that originally served a different purpose and had a dif-
ferent meaning into precursors of what we now know and treat as so natural.’s

By reading Madison’s and Marshall's words as a benediction of their own
practices, originalists also fall victim to Skinner’s mythologies of doctrines and
parochialism. The mythology of doctrines assumes that past authors, in speak-
ing about a particular subject matter, must have been speaking to the doctrines
that are taken to define it."® Relatedly, the mythology of parochialism occurs
when observers, failing to construe what they are interpreting on its own origi-
nal terms, instead impose on it “familiar criteria of classification and discrimi-

“@ ¢

nation,” which allows them to mistakenly “ ‘see’ something apparently (rather
than really) familiar” and afford it “a misleadingly familiar-looking descrip-
tion.”” Originalists often classify Founding-era interpretation according to fa-
miliar criteria and discriminations, perceiving in every appeal to framers’ or
ratifiers’ intent a recognizable move in modern constitutional argument. The
organizing framework shapes and distorts the empirical evidence, privileging
what we naturally see over what the Founders themselves would have seen.*®
This is a recurring problem in the history of ideas. Calling the Founders
originalists is akin to claiming that early defenders of natural rights were
anticipating modern human rights, believing that theorists of mixed consti-
tutionalism were somehow saying something about the modern doctrine of
separation of powers, or pondering what the Founders thought about strict
scrutiny. Each of these mistakes features the imposition of anachronistic con-
cepts, born of much different contexts, onto historical actors who knew noth-
ing of them. It is historical malpractice to collapse earlier arguments and
ideas onto the terms of something that developed only later—to render those
prior concepts mere forerunners and precursors to something yet unseen. It
is to engage in mythmaking, not genuine historical recovery. It is to see the

past through the prism of the present instead of taking it on its own terms.

Arguing from Absence

Even if one was willing to entertain the idea that Madison and Marshall
somehow anticipated originalism, however, they were hardly the only Found-
ers who offered prescriptions on how to properly interpret the Constitution.

The crippling fact is that the Founding generation, as we have already seen,
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didn’t agree about what the Constitution even was, let alone how to interpret
it. How then, we might ask, could people who disagreed over interpretive
method, at times so deeply and bitterly, have commonly subscribed to one
particular interpretive methodology that can be fairly labeled originalism?
The only way to conclude that the Founding generation shared an interpre-
tive method would be to attach such broad and inclusive meanings to “inter-
pretive method” and “shared” as to strip them of all practical significance. If
we applied those same broad, inclusive standards to our own contemporary
practices, we would have to similarly conclude that almost everyone today is
committed to a common set of interpretive conventions and priorities—that
beneath our own sharp disagreements we in fact share a set of methods for
interpreting the Constitution. That marks no small irony given that the en-
tire reason for arguing that there was such a thing as shared original meth-
ods at the Founding is to make a move in a present-day debate in which it is
assumed that we today unambiguously and meaningfully disagree over how
to interpret the Constitution. The guiding premise is that we today don’t
share a method for interpreting our Constitution. So what is necessary to
identify shared interpretive conventions at the Founding (elevating to a suf-
ficiently high level of generality to locate broad consensus) eliminates the
basis of our own current debate. If the Founders somehow broadly agreed on
interpretive method, then, at the same broad level, surely so do we. For
“shared interpretive methods at the Founding” to mean anything of signifi-
cance, then, the methods that are said to be shared must be sufficiently spe-
cific that they can be distinguished from potential competitors. And once we
require such particulars, the statement once again becomes implausible.
There were no original methods for interpreting the Constitution, just fun-
damental disagreement over how to interpret the Constitution—over what
those methods ought to have been.

If we look closer, however, we can see what is going on. Identifying original-
ist-sounding arguments among the Founders is only half the story. What has
originalists convinced that the Founders are on their side is not just what
those sages said but also what they didn’t say. It is an argument derived from
absence. What makes it seem plausible that the Founders agreed where we
disagree is belief that none of the Founders overtly endorsed living constitu-
tionalism. If one studies Founding-era interpretation, we are told, “all ...

roads likely lead to Rome . . . to some form of originalism” because, no matter
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the disagreement back then, “the key point is that there is little or no evidence
supporting dynamic interpretation or living constitutionalism.”® For origi-
nalists, what really stands out is not that members of the Founding genera-
tion spoke often about recovering the original intent of the Constitution’s
authors or ratifiers but that they rarely claimed that the Constitution’s mean-
ing needed to evolve, or had evolved, to keep up with social and cultural
change. The Founders’ failure to invoke living constitutionalism, in the end,
does the heavy lifting. Because the Founders plainly weren't living constitu-
tionalists, the argument goes, they must have been originalists.

There are three equally important problems with this argument. First, it
ascribes mistaken significance to the absence of living constitutionalism.
Second, by obsessing over that particular absence, it papers over earlier inter-
pretive divisions, lumping together opposed eighteenth- and nineteenth-
century views on constitutional interpretation instead of appreciating how
they clashed. Third, it fails to identify the real importance of the absence of
living constitutionalism: without it, appeals to original intent amounted to a
different kind of commitment than they do today. Combined, these points
show that the issue lies not with the empirics but the criteria of classification
itself.

Originalists make much of the fact that the Founders were not outspoken
living constitutionalists—at least not of the kind we find familiar. But here
originalists should reckon with another kind of silence. It should not be sur-
prising that living constitutionalism, as we understand it, did not quickly
emerge following the Constitution’s creation.?® Its emergence required, at
minimum, significant time to have passed during which social, economic,
and cultural change proved sufficiently transformative that some naturally
began to wonder whether a constitution created so long ago still served the
changed society in which they found themselves. In addition, it surely re-
quired the development of new ways of conceiving of human beings in soci-
ety, ushered in by, among other things, Darwinism, modernism, pragmatism,
and legal realism.?” None of these conditions were met in 1795, 1810, or 1825,
so it should come as no surprise that, when looking at any of these historical
moments, we fail to find people asserting that the Constitution had evolved
to keep up with social change.? In the debate over chartering a national bank
in 1791, for instance, are we to be struck by the fact that none of the partici-
pants claimed that the Constitution had once (way back in 1787 or 1788)
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meant something different but that the changed circumstances wrought by
the intervening years had given the document a new meaning? Surely not.
There is nothing meaningful about the absence of such claims.

Obsessing over living constitutionalism’s absence allows originalists to feel
more comfortable in claiming that a remarkable diversity of constitutional
interpretation during the long Founding, itself born of divisive debate, some-
how converged toward the same broad commitment to their own interpretive
method. Never mind the ample endorsements of flexible interpretation, con-
structive interpretation, common-law interpretation, or broad construction of
the Constitution. Never mind that jurists such as John Marshall construed the
Constitution so flexibly and favored such a judge-controlled form of common-
law development that they faced criticism for handling the Constitution, in
the words of Jefferson, like a “mere thing of wax . . . which they may twist and
shape into any form they please.”?3 Never mind that modern originalists, if
pressed, would reject so many of the interpretations defended during the
Constitution’s first half century as contrary to original meaning, precisely be-
cause they were so broadly derived. Never mind that James Wilson, John Jay,
Alexander Hamilton, and other leading nationalists assumed that the Consti-
tution, properly interpreted, gave the national government extraordinary
power. Never mind that they assumed that the Constitution, as a matter of
law, incorporated the law of nations and wide swaths of unwritten general law.
Never mind that they recognized no obvious distinction between right reason
and textual content. Never mind that they, like their leading opponents, as-
sumed that the nature of the polity determined the scope of the Constitution’s
content. By virtue of an unremarkable absence, it seems, all of these disparate
interpretations are to be classified as originalism.

Defined strictly as the absence of living constitutionalism, originalism be-
comes so attenuated that it can describe almost everything anyone has ever
argued about the Constitution. It does not matter how frequently interpret-
ers appealed to general fundamental law, how broadly they construed the
Constitution, how readily they interpreted it in the flexible spirit of the com-
mon law, or how quick they were to insist that the Constitution was written
to adapt to unforeseen circumstances—as so many eighteenth- and nine-
teenth-century politicians, jurists, and reformers assuredly did. As long as
they claimed to be recovering the Constitution’s original intent or applying

its settled meaning, they were apparently originalists.
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Indeed, according to this thinking, it would seem the only reason living
constitutionalists today are in fact living constitutionalists is that they claim
to be. If they simply dropped the label and the posture and instead claimed
that their interpretations fulfilled the original meaning of the Constitution,
then they too could be originalists—ones who interpreted the Constitution
as broadly and flexibly as did James Wilson, Alexander Hamilton, or John
Marshall, but originalists all the same. Of course, there would continue to be
substantive interpretive disagreements beneath this new consensus. But
those would be no different in kind from the precise sorts of disagreements
we find coursing through late eighteenth- and early nineteenth-century
America. If the endurance of those sorts of disagreements is enough to dis-
prove that “we are all originalists now,” then the same holds true for the long
Founding. If we are inclined to lump almost all interpreters into a common
category, no matter the depth of disagreement otherwise separating them,
then that suggests our classification scheme is unsuitable for the task.

Finally, while the absence of living constitutionalism in Founding-era dis-
putes is not meaningful in any of the ways originalists believe, it is signifi-
cant in one vital respect: without living constitutionalism serving as a
conscious foil, calls to recover and enforce original intent during the Consti-
tution’s first decades did not imply the same commitment that such calls do
today. After all, a modern originalist defends that idea in contrast to
living constitutionalism—the idea is constituted as much by what it opposes,
and thus what it is not, as by what it defends. Earlier appeals to the framers’
intent were not informed by that same opposition, so we should doubt
that the argument captured the same idea. One of the essential principles
of sound intellectual history is to appreciate how ideas acquire their sub-
stance from the distinctions drawn proximately to them. If a past idea looks
familiar but a distinction that is so central to that idea’s substance did not yet
exist, we ought to wonder whether the idea was indeed so similar. If, today,
we recognize ideas A and B in opposition to one another, then key to the
substance of both A and B is the distinction between A and B. If we look to
the past and find something that looks like A or B but no evidence of a rec-
ognized distinction between A and B, we should not assume that we have
actually found anything quite like A or B. This is especially true if we not
only fail to find the distinction but also fail to find either of the halves. If we

find something like A but not something like B, we would also be mistaken
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to assume we have found anything quite like A. Thus, while it might be prob-
lematic, for instance, to think of John Marshall as an early living constitu-
tionalist (since the intellectual conditions and ingredients upon which the
emergence of living constitutionalism have depended had not yet taken
form), it is every bit as problematic to think of him as an originalist.>

All of which brings us to the most fundamental point: neither originalism
nor living constitutionalism as we know them existed at the Founding or for
years to follow. As Jack Balkin has stressed, they were born simultaneously,
as conjoined twins, in response to a fundamental problem of modernity:
What should be done with an old constitution in a society that has dramati-
cally changed?* At bottom, originalism and living constitutionalism were,
and always have been, competing answers to this modernist dilemma. The
living-constitutionalist answer has been: that was then, this is now. By con-
trast, the originalist answer has been: we have drifted from our foundations
and must find our way back.?® The theory of originalism, no matter what its
champions claim, cannot be disentangled from either this question—a ques-
tion that no member of the Founding generation ever confronted—or the
legal consciousness that follows from asking it. That conscious reckoning,
which lies at the heart of originalism (and its debate with living constitution-
alism), was entirely absent during the earliest decades of the nation. It does
not matter, therefore, that early Americans might sometimes have made in-
terpretive moves that are facially similar to what originalists defend today.
That does not make those earlier moves originalist or those who made them
originalists. The people who made those arguments did so in a different
context, absent the essential ingredients and consciousness that have de-
fined our modern constitutional debate.

Asking the Wrong Question

As should now be clear, the issue is less that originalists have reached the
wrong answer than that they have asked a thoroughly ahistorical question.
They have taken a modern binary (A or B) as natural and fixed and asked
whether the Founders were one or the other, settling on A given the absence
of B. Here we find an even stronger version of Skinner’s mythology of doc-
trines at work. Originalists simply assume that the categories with which

they are familiar fit an earlier period. The criteria of classification and
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discrimination come pre-packaged in a neat either/or: the modern divide
between originalism and living constitutionalism shapes what is seen, how
itis classified, and how it is grouped. Rival eighteenth-century positions find
themselves sorted under the same classification scheme primarily on the
basis of what they are not. And positions that look like A are classified as A
even if they did not stand in opposition to anything quite like B.

All of this does violence to the past. Given that those who lived during the
long Founding were manifestly not engulfed in our “originalism versus living
constitutionalism” debate, we err in enlisting them in it. It is a recipe for dis-
tortion and misunderstanding. It imposes a modern consciousness on his-
torical actors who necessarily lacked it, painting them as versions of ourselves
and ventriloquizing through them, rather than taking seriously how they in-
terpreted the Constitution on their own terms according to the conceptual
categories available to them in their own time. It’s playing tricks on the dead.

The question, moreover, is as unilluminating as it is ahistorical. Probing it
tells us precious little about how the Constitution was in fact interpreted or
debated in its earliest years. Across the long Founding, Americans argued
deeply about the Constitution and its interpretation.?” In fact, one would be
hard pressed to find more fundamental interpretive disagreements across
U.S. constitutional history. And it is impossible to understand those divi-
sions on the terms of our modern debate. Thomas Jefferson versus Alexan-
der Hamilton, Samuel Chase versus James Iredell, Spencer Roane versus
John Marshall, Robert Y. Hayne versus Daniel Webster, John C. Calhoun
versus Joseph Story, William Lloyd Garrison versus Frederick Douglass—
none of these struggles pitted originalists against living constitutionalists;
and they surely weren't recurring episodes of methodological agreement.
Suggesting that each of these antagonists agreed on interpretive method
while only disagreeing over its application strains credulity.

Rather than cavalierly plucking quotations from the period, we might con-
sider them in conversation with one another. We’ve already gotten a taste of
some of the things John Marshall said that originalists have seized on to
claim him as one of their own. Many more could be added. In Ogden v. Saun-
ders in 1827, for instance, Marshall wrote: “To say that the intention of the
instrument must prevail; that this intention must be collected from its
words; that its words are to be understood in that sense in which they are
generally used by those for whom the instrument was intended; that its pro-
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visions are neither to be restricted into insignificance, nor extended to ob-
jects not comprehended in them, nor contemplated by its framers;—is to
repeat what has been already said more at large, and is all that can be neces-
sary.”?® Here he was echoing an argument he had made nearly a decade prior
in McCulloch v. Maryland, when he rested the Court’s decision not on what
happened to be practical but on “the intention of the Convention, as mani-
fested in the whole clause.”29

Now consider what Thomas Jefferson, writing in retirement to Justice Wil-
liam Johnson in 1823, instructed on the matter of constitutional interpreta-
tion. Jefferson claimed that “there are two Canons which will guide us safely
in most of the cases.” One of which was “on every question of construction,
carry ourselves back to the time when the Constitution was adopted, recollect
the spirit manifested in the debates, and instead of trying what meaning may
be squeezed out of the text, or invented against it, conform to the probable
one in which it was past.”3° Here Jefferson, like Marshall, seemed to be ad-
vancing an originalist method.

By roving haphazardly from quotation to quotation, as is commonplace in
debates over whether the Founders were originalists, we are sure to hear that
both Marshall and Jefferson fell squarely within the originalist camp. But we
might stop and reflect on the fact that Jefferson’s interpretive advice was is-
sued as a direct criticism of what Marshall was doing. Jefferson’s own sugges-
tion for interpreting the Constitution was entirely premised on the fact that
Marshall had not followed it and was instead engaged in a different style of
interpretation. Jefferson pulled no punches either. In not just his letter to
Johnson but also letters to dozens of other confidantes, he excoriated Mar-
shall’s interpretive approach—not simply his application of a method but his
method itself. In “construing our constitution” in the manner they had, Jef-
ferson charged, the “Judiciary of the US. is the subtle corps of sappers &
miners constantly working under ground to undermine the foundations of
our confederated fabric.”3* Whatever else might be said, Jefferson was dis-
agreeing—and disagreeing sharply—with Marshall over interpretive method.
It would be defective intellectual history to conclude that Jefferson and Mar-
shall were in broad agreement on how to interpret the Constitution when
they themselves were under the impression that they so violently disagreed.

Concluding that Marshall and Jefferson were somehow fellow travelers
with respect to constitutional interpretation leaves us blind to what divided
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the two antagonists—and thus actually defined and differentiated their own
views, rightfully understood. There is more than a little irony in defending
constitutional originalism by ignoring the original meaning of Marshall’s
and Jefterson’s testimony. What infects one pursuit perhaps tells us some-
thing about the character of the other pursuit.

The only way to get to the bottom of interpretive disagreements like
these—and so many others that coursed through the early United States—is
to abandon the “originalism versus living constitutionalism” framework and
replace it with something rooted in that earlier time. It’s doing us no favors,
and pressing it into service not only distorts the past but betrays a lack of
interest in how the first several generations of Americans navigated consti-
tutional interpretation. It makes it impossible to draw useful conclusions
about actual interpretive activity, let alone explain how we got from then to
now. Anyone still invested in establishing that the Founders were original-
ists, it seems, is ultimately more interested in scoring points in modern po-

litical disputes than recovering the past on its own terms.

What Constitutional Interpretation Once Was

If we are interested in understanding how early Americans thought about
constitutional interpretation, we need to grasp what their interpretive moves
meant in the context in which they spoke and wrote. The task is not to enlist
them in our debates, which they were unaware of and which their state-
ments did not speak to, but to figure out how to accurately catalogue, under-
stand, and explain their own disagreements and divisions. That is how we
ought to make sense of overworked statements by James Madison, John
Marshall, or Thomas Jefferson that pertain to constitutional interpretation—
and it is likewise how we should approach lesser-known comments on the
subject by James Wilson, John Randolph, Spencer Roane, William Wirt, Jo-
seph Story, Frederick Douglass, or anyone else before the Civil War.

All of these Founding-era interpreters, like most of their peers, appealed
with regularity to the constitutional past to understand the Constitution’s
imperatives. We should not be surprised. It was the water in which they
swam. For as long as anyone in the English-speaking world could remember,
constitutional argument had been dominated by appeals to history. It was yet

another way in which habits inculcated under British constitutionalism en-
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dured on the other side of the Atlantic. British North Americans came of age
learning how to appeal to custom, precedent, authoritative practice, and the
spirit of prior times to ground constitutional and legal claims. After devising
their own constitutional system, they adapted these long-standing habits to
their own revolutionary context, increasingly calling back to—and in the pro-
cess creating—their putative founding moment.

On into the nineteenth century, political and legal elites as well as ordinary
citizens alike pledged fidelity to the original intent and goals of the Constitu-
tion’s framers and the original spirit that had imbued the constitutional sys-
tem they set in motion. Over time, as the Founding generation passed and a
rising generation of antebellum Americans took custody of the Founders’
work, this commitment only deepened. Debates over constitutional interpre-
tation were increasingly backward-looking, fixated on the animating spirit of
the Founders who had come before them, and often became obsessed with
the notion of restoring what once was.3?

Appealing to the past was ubiquitous. But when early interpreters did so,
they were making arguments in their debates not ours. Most often, they in-
voked history within the framework, once again, of social contract theory.
Virtually all of them were trying to make sense of the Constitution in light of
the social contract that undergirded it. Appeals to history were devoted pri-
marily to deciphering and establishing the relationship between the two, and
with it the true foundation of the federal constitutional system.

Those who believed that the United States constituted a national polity, no
different in kind from the various state polities, assumed that the federal
Constitution was just like any ordinary constitution and thus ought to be
interpreted in light of the basic purpose of constitutions under social con-
tract theory: to promote the public good. Alexander Hamilton’s opinion de-
fending the constitutionality of the national bank in 1791 rested in part on
this precise point: the federal Constitution, like any other constitution of
government, “ought to be construed liberally, in advancement of the public
good.”$ The historical account of the federal union that James Wilson pro-
vided in Chisholm v. Georgia in 1793 was designed to establish a similar point.
As we have seen, Wilson appealed to the history of the union and what the
Declaration of Independence had purportedly wrought to prove that the
powers delegated in the national Constitution should be construed in light of

the broad national purposes laid out in the Preamble.34
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Throughout the early republic, those who were skeptical of this nationalist
vision of power took aim at its historical account of the underlying social
contract to explain why federal power ought to be construed strictly rather
than broadly. For Thomas Jefferson and other staunch Republicans, the fed-
eral Constitution was not really a constitution at all, but in effect a treaty—a
compact agreed to by sovereign states—and it therefore needed to be inter-
preted strictly “according to the plain intent and meaning in which it was
understood and acceded to by the several parties” that had originally agreed
to it.35 Given the Constitution’s origins, and the fact that there was no discern-
able national social contract, there was simply no general welfare, common
across the states, to guide constitutional interpretation at the federal level.

James Madison, as we have seen, was not willing to venture this far. He
recognized that the federal government was more national than confederal,
but he refused to accept that a national polity of individuals had established
the Constitution. The Constitution had distinctive origins. The consent of the
states qua states had been necessary to establish the national union. The fed-
eral Constitution, in contrast to its counterparts in the states, was not a direct
manifestation of the people’s will, but instead a mediated one. Consequently,
the federal Constitution was not to be interpreted as liberally as the state con-
stitutions were. He sketched out this middle position in 1819 in a letter to
Spencer Roane, a Virginia judge and fierce Jeffersonian. Roane was exercised
about the Supreme Court’s recent ruling in McCulloch v. Maryland, which
had interpreted the Constitution broadly to uphold the constitutionality of the
Bank of the United States. Madison was sympathetic to the thrust of Roane’s
criticism if not its particulars, and he set to work specifying “the rule of inter-
preting the Constitution” in a dispatch to his friend. “Much of the error in
expounding the Constitution,” Madison wrote, “has its origin in the use
made of the species of sovereignty implied in the nature of government.”
Some, like Roane and Jefferson, had mistakenly denied that there was a fed-
eral body politic, but others had also erred in treating the federal Constitution
as an ordinary constitution, to be interpreted in light of conventional social-
contract principles. “There is certainly a reasonable medium,” Madison
stressed, “between expounding the Constitution with the strictness of a penal
or other ordinary Statute” in the way Roane insisted one should “and ex-
pounding it with a laxity, which may vary its essential character, and encroach

on the local sovereignties with which it was meant to be reconcilable,” as the
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Supreme Court had just done in McCulloch. The “very existence of these local
sovereignties” served as a reminder that the federal government was inher-
ently limited, that it was different in kind from the sort of ordinary govern-
ment that was, by the nature of constitutional government, vested with “any
particular power necessary or useful in itself.” “In the Government of the U.
States,” Madison explained, “the case is obviously different.” Because the
United States was not a single national polity—*“a single State,” as he put
it—the federal government was not presumed to be given those powers “re-
quired for the welfare of the Community.” An appropriate understanding of
the federal union was a “controul on pleas for a constructive amplification of
the powers of the general Government.”3°

Madison was expounding upon precisely these points in the subsequent
1824 letter to Henry Lee that originalists so frequently cite in an effort to
demonstrate Madison’s originalist affinities. In the oft-quoted portion of this
missive, Madison encouraged “resorting to the sense in which the Constitu-
tion was accepted and ratified by the nation.” As Madison explained, “if that
be not the guide in expounding it, there can be no security for a consistent
and stable, more than for a faithful exercise of its powers.” If national office-
holders could construe federal powers in light of the public good, then the
terms of the Constitution, into which the peoples of the separate states had
entered as parties, could not remain “consistent and stable.” It would be a
recipe for “a destruction of the states, by transfusing their powers into the
government of the Union.”?” Unless interpreters remained wedded to the
terms of the original social contract, Madison warned, there would be no
maintaining the distinctively federal nature of the union. His interpretive
argument hinged on social contract theory rather than originalism.

It was in opposition to these various Republican approaches to constitu-
tional interpretation, moreover, that John Marshall issued his own historical
claims. Marshall did not agree with James Wilson and his allies that the na-
tional body politic could be traced back to independence. He largely accepted
Madison’s claim that the national social contract originated with the ratifica-
tion of the federal Constitution.® But because the Constitution’s original au-
thority rested on a national body politic, he thought it reasonable to treat that
polity as equivalent in kind to those already existent in the states and thus to
interpret the Constitution like any other constitution. This was among the

leading reasons the chief justice famously declared in McCulloch v. Maryland
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(the case that had ignited Roane’s and Madison’s ire), “[W]e must never for-
get, that it is a constitution we are expounding.”39 He did not mean simply to
distinguish the Constitution from an ordinary “legal code,” the “prolixity” of
which would prevent it from being “adapted to the various crises of human
affairs,” important though that surely was.4° He also intended to emphasize
that the U.S. Constitution was no different in kind from other constitutions,
especially those found in the American states. There was, thus, no justifica-
tion to “deny to the government those powers . . . which are consistent with
the general views and objects of the instrument.”4" There was no grounds for
treating it as something other than a conventional constitution.

To justify his account of the federal polity, Marshall claimed that the Con-
stitution had originated from a single national intent. In several Supreme
Court opinions, he emphasized that a singular public had originally agreed to
the federal Constitution—*“the people of America adopted their government,”
as he put it in Gibbons v. Ogden.#* In stressing the unitary character of the
public, he was refuting Jefferson’s and Madison’s divergent ways of empha-
sizing an original plural public and suggesting that the Constitution had
been approved by a single author: a solitary national polity. Joseph Story, Mar-
shall’s fellow justice on the Supreme Court, would make much the same
point in his 1833 Commentaries by asserting that “[t]he sense of a part of the
people has no title to be deemed the sense of the whole.”43 Because the Con-
stitution was the work of the whole people, it was to be interpreted broadly in
light of the first principles of social contract theory: advancing the common
interest. “Was it not framed for the good of the people, and by the people?”
asked Story.44 “The Government of the Union” was “emphatically, and truly,
a government of the people.” Hence, it was “an effective Government” and to
be interpreted accordingly.4s Marshall, in other words, did not appeal to orig-
inal constitutional intent to translate interpretive questions into historical
ones. Rather, he developed a historical account to explain why the Constitu-
tion could be construed liberally, to promote the public good, in the present.

These were among the most important interpretive debates in which early
constitutional partisans participated. This is how they typically used and ap-
pealed to history and the origins of the Constitution in interpreting the na-
tion’s fundamental law. None of their positions, or the interpretive fault lines
they created, make much sense from the standpoint of the modern original-

ism debate. Some original interpreters such as Madison, given his commit-
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ment to conceiving of constitutional authority in more historical and fixed
terms, were closer to something we might associate with that label. But the
distance was still significant. Madison still continued to believe that constitu-
tional politics, not judicially controlled textualism, would serve as the final
arbiter of the Constitution’s meaning. As we have seen, moreover, Madison’s
several antagonists—be they Wilson and Jay or the comparatively more mod-
erate Marshall—countered not by denouncing Madison’s search for an orig-
inal intent but instead by locating it in a different place. The debate was not
between those who favored historical foundations and those who favored
interpretive dynamism, but between those who thought the Constitution
was straightforwardly a constitution and those who did not. Additionally,
Madison, and many who agreed with him, hoped to limit the interpretive
authority of national politicians and jurists in order, ultimately, to empower
the people themselves as the ultimate arbiters of disputed constitutional
questions. The point of reining in interpretation had less to do with privileg-
ing historical meaning than facilitating the supreme authority of the sover-
eign people, in the present, to determine the Constitution’s true meaning. In
short, understanding these earlier appeals to original intent and the Consti-

tution’s origins demands a different context altogether.

From Past to Present

Appealing to the past has always been profoundly important to American
constitutional interpretation, and it was especially so in the half century fol-
lowing the Constitution’s inception. But we shouldn't misunderstand what
all that talk of history supposedly signaled. Despite its dominance, it didn’t
offer any consensus on how to interpret the Constitution but rather chan-
neled disagreement no less fierce that what we now know. We shouldn’t lose
sight of the extent of those earlier disagreements.

As we've seen, both Jefferson and Marshall appealed to the history of the
founding moment. Yet they violently disagreed over how to approach that
history and what one could claim to find there. And that was in large mea-
sure because they simply disagreed about the character of constitutional in-
terpretation itself—a disagreement that was far simpler than anything that
hinged on the use history. Jefferson championed strict construction and
Marshall broad construction. Long before the originalism debate swallowed
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everything up, that’s actually what Americans fought over. And as obvious as
it may seem to remind all of us of that earlier fault line, it’s one that is sur-
prisingly hard to place in our modern debates.

The “were the Founders originalists?” obsession has proved so hard to
suppress, in large measure because it’s not clear how the “strict construction
versus broad construction” debate maps onto the “originalism versus living
constitutionalism” one. Because originalists have needed to solve so many
interpretive dilemmas and have been happy to take the theory in so many
different directions, originalism can now seemingly permit the strictest of
strict construction or the broadest of broad construction. The imperative is
to recover original meaning, however strictly or broadly that recovery entails.
Consequently, the theory now happily accommodates a host of interpretive
moves and impulses that, in Jefferson and Marshall’s time, were sharply and
irreconcilably opposed. This state of things has bred considerable confusion.
Do a strict-construction originalist and a broad-construction originalist agree
on interpretive method? Few would have thought so in the nineteenth cen-
tury. Do a broad-construction originalist and a living constitutionalist dis-
agree on interpretive method? It often is hard to see exactly how, much as
originalists insist otherwise.

We can begin to make sense of this muddle by coming to terms with how
we got here—by appreciating the sheer contingency of the originalism—
living constitutionalism divide. If certain early twentieth-century Americans
faced with the modernist predicament hadn’t chosen to defend the idea that
the Constitution’s meaning had evolved, we likely never would have lost
touch with the “strict versus broad construction” debate. If we still found
ourselves in something like that world, it likely wouldn’t matter who claimed
fidelity to the original Constitution (be it the Constitution’s intent, text, spirit,
or purpose), but whether they were committed to the Jeffersonian or the
Marshallian side of the earlier debate. The Jeffersonian likely would recoil no
less at the modern originalist defense of Brown v. Board of Education than at
President Franklin Delano Roosevelt’s defenses of the New Deal as consis-
tent with the guiding principles of the Founders’ Constitution, detecting in
each the kind of malleable and unrestricted approach to interpretation that
was so threatening.4® But we shouldn’t be surprised. After all, we have been
told that Jefferson and Marshall agreed on a method of constitutional inter-

pretation when they spent the entirety of their mature years claiming the
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opposite. Something curious has happened to bring us to a place where
that’s possible.

The challenge is not figuring out whether eighteenth- and nineteenth-
century Americans favored one side of our debate. The challenge is under-
standing how and why we got from then to now—how one kind of dispute
over constitutional interpretation morphed into another—and perhaps
whether the fact that we so instinctively lump early constitutional antago-
nists into a common interpretive pot suggests that there is something pecu-
liar, if not impoverished, about our own way of thinking.

We still need to plot the course from past to present. Even if it is mis-
guided to ask whether the Founders were originalists, it is understandable to
wonder how originalism’s intellectual ingredients came into existence—to
understand the deeper roots of our modern obsession and the preconditions
of its later development.47

Important aspects of its development can surely be traced to the 179o0s.
Over the course of that decade, there was a transformation in constitutional
imagination that made it possible to see the Constitution as fixed in a new
kind of way. Essential to this process was the fusion of a textualized and an
archival understanding of the Constitution that enabled Americans to start
thinking about their Constitution in time-locked ways and at the same time
made it harder to reconcile fixity and evolutionary change as they long had.4®
Originalists might interpret these developments as evidence of how quickly
originalism emerged and permeated American constitutionalism. But the
point is not that the Founders became originalists in the years following rati-
fication but rather that they created a new way of arguing over the Constitu-
tion. They continued to disagree over the nature of interpretation, but now
that disagreement was channeled in new ways. This new form of constitu-
tional thinking was reinforced when jurists began treating the Constitution
like a statute, willfully enacted at a discrete moment by known framers. The
Constitution might be stipulated, written, fixed law or it might be customary,
unwritten, evolving law, but the older notion of fundamental law as simulta-
neously fixed and evolving had begun to dissipate. Founding-era Americans
gained one deep, organizing concept at the expense of another. But that did
not mean they suddenly agreed on whether the Constitution was fixed or how
to interpret it. To conclude either of those things is to misunderstand what

happened in the early republic and why it proved consequential. Americans
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had created a new lingua franca of constitutionalism, predicated on new un-
derstandings of textual meaning, historical meaning, positive enactment,
original intent, and the Constitution’s relationship to historical time. By the
early nineteenth century, much of the disagreement now ran along those
channels—just as fundamentally and divisively as before, but now increas-
ingly adjudicated in light of novel understandings of what the Constitution
was and required.

If we dwell on this early transformation, we learn a lot about why Ameri-
can constitutional debate took the form it did, why so many in antebellum
America and beyond fought over the framers’ intent and expectations, and
why, so much later, modern originalists and living constitutionalists could
adopt their competing positions confident that the terms of their debate nat-
urally followed what came before. Unpacking that constitutional history,
however, wouldn’t tell us whether the Founders were either originalists or
living constitutionalists. Far from it. It would encourage us, instead, to see
how their disagreements evolved, how, over time, those disagreements
turned into our modern constitutional debates, and how, in the process, the
original Constitution was steadily obscured. The new ideas that emerged
across the decades following the Constitution’s ratification—novel under-
standings of constitutional writtenness, fixity, and history—eventually
helped lay the groundwork for the modern originalism debate. But they were
a break with the past, not a restoration of it. They created a new understand-
ing of the Constitution that, ironically, helped erase crucial features of the
original Constitution as it had been originally conceived.49
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9
Making, Not Finding, the Constitution

What we are destroying is nothing but houses of cards and we are
clearing up the ground of language on which they stand.

— Ludwig Wittgenstein, 1953

WHEN WE HISTORICIZE THE CONSTITUTION, and not simply its meaning, we see
how different the originalists’ Constitution is from the one that Founding-era
Americans conjured in their own minds. And we can return to where we began.

As we saw at the beginning of our exploration, the standard originalist
formulation—if not uniformly held then nonetheless pervasive among
champions of the theory—goes something like this:

The Constitution’s meaning is what its text communicated to the public at the
time of its enactment. Because fixation is a function of writtenness, the Con-
stitution’s meaning remains the same until its words are formally changed.
This meaning, until changed, is therefore the law. Because the Constitution is
the fixed meanings of its words, the task of interpretation is to recover those
meanings, which is accomplished by focusing on the words themselves and,
when necessary, by utilizing conventional methods of legal interpretation.

This conception of constitutional meaning presupposes that the Constitu-
tion is its words (that its language delimits its content and boundaries), that

its word meanings are what are fixed (because fixation is an empirical fact
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that follows from writtenness), and that those word meanings are the law
because the law of the Constitution is, by character, formally enacted. It pre-
sumes, in essence, that the Constitution is akin to a statute: a written text
enacted by authorized decision-makers to be deciphered by familiar canons
of legal construction. And it thus presumes that authoritative text makes
authoritative law.

As we can now see, however, the original Constitution did not initially rest
on any of these premises, at least not necessarily so. Nothing about the Con-
stitution simply being written down meant that its content was coextensive
with the contextually enriched meaning of its words. The idea of constitu-
tional fixation need not have been correlated with language in the slightest.
And because law was still understood as a delicate synthesis of positivist and
non-positivist elements, there were no sharp boundaries to be drawn between
the Constitution as a textual instrument and the Constitution as preexisting
fundamental law. Interpretation was not simply focused on word meanings
or textual provisions; nor was it structured by non-existent default methods of
constitutional interpretation. The image of the Constitution upon which or-
thodox originalism depends, and upon which each of these premises relies,
was a creation of later times. That image effaces the original Constitution.

What happens when we press these differences—when we force original-
ists to think about the numerous ways in which Founding-era constitutional-
ism diverges from their foundational assumptions? What happens when we
see how different the Founders’ Constitution was from the originalist Con-
stitution?

If we recall, orthodox originalists assume, often without much justifica-
tion, that the Constitution is just as they describe it—that the way they con-
ceive of the Constitution is given and essential. It is not the product of choice,
constructive work, or optional presuppositions. In the face of the significant
historical evidence we have just presented, however, orthodox originalists
need to explain why, in fact, the Constitution is just as they readily assume.
The historical evidence shows clearly that the originalist Constitution that
courses through modern jurisprudential debates is predicated on an optional
set of historically contingent assumptions about writtenness, fixed meaning,
and law. One could think of the Constitution in any of the ways originalists
usually do, but one certainly does not have to. Those conceptions don’t in-

evitably follow from the Constitution’s essential character.
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Earlier, we also observed that originalists have never seemed to consider
what would follow if their arguments from logic pointed in a different direc-
tion from history—if it turned out that the Founding generation’s under-
standing of the Constitution’s essential characteristics contradicted
originalist orthodoxy. We now know this to be the case—logic and history are
at odds, in some instances starkly so. When forced to choose, what will orig-
inalists do? Will they, at last, historicize the Constitution and take seriously
the different ways in which eighteenth-century American constitutionalists
understood constitutional writtenness, fixity, and law—overhauling their
theory and method in the process? Or will they try ever harder to disaggre-
gate the Constitution’s original essence from the constitutional assump-
tions, commentary, and beliefs that originally surrounded it?

If pushed, most originalists are sure to opt for the latter. They've been
engaged in that kind of evasion for some time now. In fact, one can already
hear their likely rejoinder—a version of which is now so familiar that it has
become a cliché. Some originalists might be persuaded that recovering the
original Constitution requires more history rather than less, but if past is
prologue, the more likely response would be to dismiss most of the historical
evidence we have considered here as largely irrelevant to the originalist proj-
ect. While the historical evidence presented in the prior chapters is poten-
tially helpful in sorting out important issues of interpretation or construction,
none of it tells us that much about the Constitution itself or what originalists
claim to be bound by. Perhaps some or even most of the framers might have
failed to appreciate the Constitution’s true nature, but nonetheless, in spite
of themselves, they constructed a written, fixed Constitution, because it is
just in the nature of things that writing down constitutional principles even-
tually results in a distinctively fixed and textual Constitution of the kind orig-
inalists describe. Originalists would surely reiterate, as they so often have,
that the strictly empirical matter of recovering the Constitution’s original
meaning is categorically distinct from the separate normative matter of de-
fending that meaning’s contemporary legitimacy." And that their commit-
ment to the original Constitution is derived from separate normative
commitments—to popular sovereignty, justice, supermajoritarian rule, the
rule of law, judicial constraint, and so on—rather than the Founders’ own
intentions about what they might have been doing.? Originalists are fond of

insisting that they don’t require “originalism all the way down,” for they have
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no intention of bootstrapping their theory to the Founders’ authority? It
makes little difference, they are sure to claim, what the Founding generation
thought about constitutions or what made constitutions authoritative.

If, moreover, these skeptics happened to subscribe to public meaning orig-
inalism in particular (as the majority of practicing originalists and most
originalist jurists do today), they would surely remind us that originalists are
not ultimately bound by the original intentions, expectations, assumptions,
interpretive methods, or constitutional practices of the Founding generation,
only the original public meaning of the text itself.4 “Textual originalists are
not committed to everything the Founders believed,” Evan Bernick and
Christopher Green stress, only “to the meaning that the Founders expressed
by means of the Constitution’s text in context.”s That was what the Founding
generation ratified—that alone was what they made fundamental law. And
the Constitution’s original meaning, as originalists repeatedly stress, is
purely a matter of objective, empirical fact.® As Randy Barnett, a leading
originalist, has stressed, “We are searching for an empirical fact,” one recov-
ered through a straightforward question: “What information would these
words on the page have conveyed to a reasonable speaker of English in the
relevant audience at the time of enactment?”” It is not that hard, originalists
claim, to cleanly separate that original meaning—the content the Constitu-
tion communicated when written—from the subjective attitudes that its au-
thors or original readers brought to bear on it.® Whatever the Founding
generation thought about writtenness or law is thus, for originalists, ines-
sential to the recovery of original public meaning. That kind of historical
evidence might raise issues for some originalists—such as those who cham-
pion original methods or cling to original intent—but for the vast majority of
the theory’s defenders, it poses few, if any, difficulties.

Originalists, as they are quick to remind us, are invested not in adjudicat-
ing the Founders’ intramural squabbles, but rather in deciphering the
Founders’ objective creation. Scientists determine the makeup of water by
identifying the hydrogen and oxygen molecules that constitute it; originalists
purport to do much the same thing with the Constitution. What the Found-
ing generation created—not how they conceived of it—is all that ultimately
matters. The original Constitution is separable from the substantive Found-
ing-era attitudes that initially surrounded it. The object can be neatly disag-
gregated from the assumptions. The Constitution can stand on its own.
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This counterargument fails. And it fails precisely because of the historical
evidence we have thus far canvassed. That evidence, properly understood,
illustrates why doctrinaire originalists cannot bracket Founding-era assump-
tions about writtenness, fixity, and fundamental law as they presume—why
they cannot disaggregate the original Constitution from the conceptual world
from which it issued—not, that is, without abandoning the original Consti-
tution and with that originalism’s most important commitment: that it finds
rather than makes a constitution.

Our remaining task is to see why this is the case. Given that originalists’
favored tactic is to deflect and dismiss the relevance of the sort of historical
evidence we have been at pains to present, it is essential to explain why they
can't do that without fatally undermining their theory on its own stated
terms. If the goal is to recover the original Constitution, we can’t ignore how
Founding-era Americans understood constitutionalism. We can’t separate
“the Constitution” from the constitutive assumptions that originally under-

girded it, at least not without losing the original Constitution in the process.

Defining the Historical Evidence

Orthodox originalists will dismiss the historical evidence presented in part
IT only if they misunderstand what it is evidence of. They are sure to cata-
logue it with so much other historical evidence they’ve invested so much ef-
fort discounting. What the Founding generation intended or expected is
often relevant to originalist interpretation, but it isn’t binding. All we are
bound by today, they’ll say, is the Constitution’s original public meaning—
just the rules that the framers laid down. We’re not bound by what the fram-
ers subjectively thought about those rules or assumed would follow from
their enactment, or by what went into interpreting them. Just the rules; just
the meaning of the words; just what the Constitution says—that’s all that
matters: what the Founding generation actually ratified.

The evidence presented in part II is sure to be classified similarly. The
Founding generation’s views on natural and common law, the federal union, or
rules of constitutional interpretation as well as early commentators claiming
the Constitution’s meaning could not be reduced to its text, early jurists pre-
supposing that the Constitution incorporated wide swaths of general funda-

mental law, and nationalists and their opponents assuming that the
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Constitution’s content turned on the nature of the underlying polity: it’s all just
so much evidence of original intentions, original expected applications, or orig-
inal interpretive methods.

Whatever else this evidence might tell us, and however interesting it might
be in its own right, originalists are sure to insist, it is simply not evidence of
the Constitution’s original public meaning. It is evidence of what people sub-
jectively thought about the Constitution, not what it objectively communi-
cated. And since none of those things count as original public meaning,
none of them are essential to figuring out what the original Constitution re-
quires of us today. That broader historical evidence, they’ll say, might be rel-
evant in other ways—in establishing context and clarifying ambiguity or in
helping to choose among competing constructions—but that evidence is of-
ten not central to deciphering the Constitution’s communicative content. We
can figure out what the Constitution originally meant without knowing a
whole lot about the wider field of constitutional beliefs and understandings
that originally surrounded it.

Here we have a category error. The evidence presented in part II is primar-
ily evidence not of original intentions, practices, or interpretations but of
something more fundamental: eighteenth-century understandings of what
constitutionalism was and how it worked. Maybe originalists can bracket
what they call original intentions or original expected applications. But they
cannot bracket what the Founding generation assumed about constitutional-

ism. And we will see why.

Constitutions Embedded in Constitutionalism

By failing to understand what Founding-era views on constitutionalism
are evidence of, originalists fail to understand why those views matter to
originalism—they fail to see that, because the original Constitution was em-
bedded in those assumptions and understandings, it cannot be separated
from them. The things that defined the original Constitution and deter-
mined its meaning—the nature of its content, its boundaries, its character,
its relationship to fundamental law—were the product of how constitutional-
ism was understood to work. The Constitution was made of those assump-
tions. It was impossible to read the Constitution when it first appeared

without knowing what you were reading, and you could understand what
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you were reading only if you understood how constitutions worked—how
they acquired and communicated content, how they interfaced with funda-
mental law, how they presupposed (or didn’t) the formation of a certain kind
of constitutional polity. You could make sense of the Constitution circa 1787
only if you understood, in a word, constitutionalism. And the historical evi-
dence we marshaled in part II is evidence of just that: eighteenth-century
American constitutionalists’ foundational assumptions about how constitu-
tionalism worked. It is evidence of what made the Constitution what it origi-
nally was and thus what determined what it originally meant.

The original Constitution (like all constitutions) was embedded in history,
in culture, in politics, but especially in a thick constitutionalism: in assump-
tions about constitutional substance and communication, in understandings
of fundamental law and rights, in beliefs about the federal union. To rip the
Constitution from the constitutionalism in which it was initially embedded

is to change it, to turn it into something different than it once was.

Constitutional Communication

This point is perhaps most clearly illustrated by considering the standard
originalist view of constitutional communication that has come to predomi-
nate.9 Most originalists believe what they do about original meaning—and
especially their conviction that it is separable from other kinds of original con-
stitutional beliefs—because of how they assume the Constitution inherently
communicates. They assume that the Constitution, by virtue of being written
down, implies a comprehensive model of constitutional content and commu-
nication. Their sequence of logic goes something like this: the Constitution is
a written document—the thing behind glass at the National Archives; there-
fore, the Constitution is constituted by its words; therefore, it communicates
through the medium of language; therefore, what the Constitution communi-
cates is a function of how language communicates, and to understand consti-
tutional communication, you need to understand linguistic communication;
therefore, what the Constitution originally communicated is whatever its lan-
guage empirically communicated at the time of original enactment according
to the linguistic conventions and usages of the day combined with what is true
of how language generally works. Plug the right linguistic empirical inputs

into the model and you get the Constitution’s original communicative content:
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the set of propositions that the written words of the constitutional text objec-
tively communicated circa 1787 to a hypothetical original reader.’

Because the Constitution comes hardwired with this communication
model, originalists argue, their standard interpretive techniques logically fol-
low. The Constitution is a piece of linguistic communication that conveys its
contents through formally enacted legal words. That is why originalists so
readily liken originalism to textualism, and why they so comfortably analo-
gize the Constitution to a statute, contract, or other written legal instru-
ments.” Reading the Constitution like a textualist is just the same thing as
reading it. Because the Constitution communicates through its language,
meanwhile, it makes all the sense in the world to draw on general principles
of linguistic communication to understand what the Constitution communi-
cates. Understanding what the Constitution is saying requires understand-
ing how language itself works. If that’s the essential medium by which the
Constitution relays its content, constitutional interpretation is seamlessly
transformed into textual interpretation.

A growing stable of originalists are especially convinced that making sense
of the Constitution is just a matter of figuring out language.’> For them,
originalism often has much more to do with understanding the philosophy
of language and linguistics or the relationship between things like semantics
and pragmatics, sense and reference, communicative meaning and commu-
nicative intent, and explicature and implicature than it does with eighteenth-
century constitutional history.® They seem confident they can circumvent
most of what happened or was said at the Founding through linguistic the-
ory. Knowing how language communicates meaning, they assert, can tell you
what an eighteenth-century written constitution actually communicated
at the time of its ratification by virtue of the fact that it enacted one set of
words rather than another. By contrast, for these originalists, canvassing
eighteenth-century testimony on that constitution will likely tell you only
what some fallible, potentially misguided, and likely partisan commentators
subjectively believed may have been communicated by the enacted constitu-
tion. Fact trumps opinion, especially when informed by cutting-edge linguis-
tic knowledge. The Founding generation knew so much less about how
language works, so we are in a better position today, armed with advanced
techniques and refined views, to comprehend what they in fact enacted

and what the content in fact communicated. Philosophy of language better
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illuminates the Constitution’s original communicative content than any-
thing eighteenth-century legal commentators had to say about fundamental
law, anything Federalists and Anti-Federalists had to say about the underly-
ing social compact, or anything James Wilson and Thomas Jefferson had to
say about the nature of the federal union. If what the Constitution said turns
on how it communicated, then knowledge of language, not Founding-era
constitutional commentary, holds the key.

While other originalists might not go so far, most of them nonetheless
share a view of the Constitution that has given rise to this overly refined
brand of linguistic theorizing. They accept that the Constitution is princi-
pally a text that communicates its content through its textual commands.
That certainly embodies, for instance, the textualist brand of originalism that
Justice Antonin Scalia made so famous and controversial and that continues
to influence the majority of originalists in the federal judiciary and the legal
academy. By virtue of reducing U.S. fundamental law to written text, they
reason, Americans created a constitution that communicated in a distinc-
tively textualist kind of way. And that fact, above all, explains why originalists
can separate the Constitution’s original meaning (what the text says) from
the commentaries that originally surrounded it (what Founding-era Ameri-
cans thought about what it said).

What originalists enamored with this picture of public meaning fail to
realize, however, is that their favored model of constitutional communica-
tion is not necessitated by the Constitution, and indeed radically departs
from the one Founding-era constitutionalists initially employed. These orig-
inalists assume, rather than justify, that the Constitution communicates as
they stipulate—that their communication model simply inheres in the origi-
nal Constitution itself. They jump breathlessly from the fact that the Consti-
tution is written to a particular understanding of textual communication
without recognizing that the latter need not follow from the former. As we
have seen, at the Founding there were much different ways of understand-
ing how a written constitution acquired and communicated its content—
based on deep-seated assumptions about social compacts, general
fundamental law, and the nature of law itself. These alternative understand-
ings demonstrate, if nothing else, that written constitutionalism did not au-
tomatically dictate the model of constitutional communication upon which

orthodox originalism depends. Indeed, not only were there alternatives, but
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hardly anyone at the Founding believed that constitutions communicated in
the distinctive linguistic and textualist way that most modern originalists as-
sume must be inherent to our Constitution.

Originalists, in other words, move too quickly in their analysis. They begin
by asking the wrong question, namely, What did the Constitution originally
say? They should, instead, start by asking, How did the Constitution origi-
nally speak? The questions are entwined: the what turns on the how. You
cannot understand what an eighteenth-century constitution originally com-
municated (its original communicative content) without understanding how
it originally communicated. Too few originalists have given much thought to
how the Constitution—as a historical matter—might have communicated
when it first appeared. They breeze past that consideration confident that
they already have a handle on it: the Constitution is a text, and texts commu-
nicate like texts. Yet that assumes too much and, worse, imposes a model of
constitutional communication on the Founding that is not only optional but
anachronistic. It forces the Constitution to speak in a particular privileged
way rather than taking seriously how the Constitution might in fact have
spoken at the time of its inception.

Rather than assuming that the Constitution is a text that communicated
like a text, the starting point ought to be that it was a constitution that com-
municated like a constitution, and to figure out what that originally entailed.
However eighteenth-century constitutions happened to communicate is a
function of how they were originally understood to communicate. There is
no disentangling these things. How one could possibly have known what an
eighteenth-century constitution was saying when it first appeared without
understanding what kind of thing one was reading and what followed from
the fact that one was reading that kind of thing and not some other kind of
thing is difficult to fathom. No one could just look at a constitution’s text or
words and make sense of what one was reading independently of the essen-
tial fact that one was reading a constitution and all that implied. Only by
understanding what one was reading and why it mattered that one was read-
ing that sort of thing could someone decipher what it was saying. People at
the Founding wrote and ratified the Constitution in light of their under-
standing of how a constitution, by virtue of being a constitution, acquired
and communicated constitutional content. That invariably shaped what they
thought they were making and what they thought they were enacting. If we
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wish to know what the Constitution originally said, we need to know how it
originally acquired and communicated its content, and if we wish to under-
stand how it originally acquired and communicated its content, we need to
understand how constitutionalism itself was understood to work. And there
is simply no understanding any of that without understanding the precise
sort of historical evidence we explored in part I1. Any well-rounded account
of original constitutional communication would have to begin with the
Founding generation’s own understanding of constitutionalism.

Even if originalists’ goal is relatively narrow and all they aim to do is deci-
pher what the original Constitution communicated, they still can’t bracket
the kind of historical evidence canvassed in part II. The testimony presented
there is evidence of how constitutions were understood at the Founding to
acquire and communicate their content by virtue of the fact they were consti-
tutions. It is evidence of how the Founding generation understood constitu-
tions to operate as complex legal instruments that established both an
authoritative framework of governance as well as the polity’s fundamental
law by simultaneously entrenching existing fundamental law and creating
new fundamental law. It is evidence of how constitutional communication
worked.

Founding-era Americans, as we've seen, wrote constitutions in light of
what they presupposed about general fundamental law, social contract the-
ory, and the essential harmony between non-positive and positive law. Given
those essential assumptions about how constitutionalism worked, the Found-
ing generation assumed that constitutions communicated much of their con-
tent through their text. But Founding-era Americans also assumed that
constitutions communicated a lot of their content by virtue of the fact that
they were constitutions. Because they were constitutions, they incorporated
wide swaths of general fundamental law. Because they were constitutions,
their commands turned in part on the underlying social compact that pre-
ceded enactment of constitution of government. Because they were constitu-
tions, their rights provisions often merely declared—rather than created—
the fundamental rights that already enjoyed constitutional protection. In
the case of the federal Constitution, its content was inseparable from the
nature of the union it represented. And so on. In important instances like
these, the U.S. Constitution did not speak through its text—not primarily

anyway. None of these different kinds of constitutional content were, strictly
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speaking, products of writing or enacting constitutional text. None of them
were decipherable through or communicated by the language found in con-
stitutional text. You could only know that these things were part of the consti-
tution and identify the content that they added to it if you understood how
that constitution—Dbecause it was a constitution—acquired and communi-
cated its content.

If originalists’ stated goal is to understand what the Constitution originally
communicated, we first have to understand how it originally communicated.
That demands knowing far more about eighteenth-century constitutionalism
than most originalists tend to believe. Because what the Constitution origi-
nally expressed was a function of the constitutional language in which it was
originally written—above all, as we’ve seen, the languages of general funda-
mental law and social contract theory. The specific historical evidence can-
vassed in partII, which is evidence of these original constitutional frameworks,
is thus inextricably intertwined with any plausible account of the Constitu-
tion’s original meaning—of what the Constitution in fact originally commu-
nicated to readers at the time of its enactment.

Because what the Constitution said was a function of how it communi-
cated, originalists cannot escape history through language. There is a par-
ticular sense in which Chief Justice John Marshall’s famous declaration in
McCulloch v. Maryland that “[w]e must never forget, that it is a constitution we
are expounding” is especially apt for the originalism debate.™ In assuming
too much about the nature of constitutional communication, too many orig-
inalists have mistakenly transformed a problem of constitutionalism into a
problem of language. Suppose everything these leading originalists have
said about language and meaning were correct. Putting aside the fact that
much of it is controversial and debatable,” suppose that every bit of it were
true—that they have settled these enormous questions that have vexed lumi-
naries for centuries and gotten the nature of linguistic meaning exactly right.
Why would these insights necessarily be relevant to interpreting the original
U.S. Constitution? If we want to figure out what that Constitution said back
when it was conceived, our task is not to understand how language generally
communicates, but how constitutions specifically communicate. The two be-
come one and the same only if American constitutions, simply by virtue of
being written, communicate exclusively through language, communicate as
language—if, that is, constitutional communication is no different in char-
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acter from linguistic communication. That could be true. But we know that
it wasn't true at the time of the Founding when the Constitution’s original
meaning was laid down. In eighteenth-century America, constitutions did
not communicate as language; they communicated instead in ways particu-
lar to the nature of constitutionalism. Much of their content stood indepen-
dent of constitutional text and could be deciphered only with knowledge of
how fundamental law, social compacts, rights, the law of nations, or popular
sovereignty worked. Originalists are fond of stating over and again that the
Founding generation “adopt[ed] a text.”’® But the Founders did not; they ad-
opted a constitution. And there’s a difference.

Originalists often remind us that we need to be clear about what we mean by
original meaning—that we need to make sure we understand the meaning of
meaning as it were.”7 It’s a valuable point, if not for the reasons they tend to
emphasize. As interpreters, we target constitutional meaning, not linguistic
meaning or legal meaning. Those other kinds of meanings are obviously rele-
vant to constitutional meaning, and, in practice, there is liable to be consider-
able overlap between these categories. But the latter two, which dominate
interpretive debates and do significant work in originalist theory, are poor sub-
stitutes for the thing we’re actually looking for in the past: the specific kind of
meaning that things called constitutions communicated in thick context. In
many instances, likening linguistic to constitutional meaning leads us astray.
In the eighteenth century, understanding what a written constitution commu-
nicated required understanding far more than the mysteries of language: it re-
quired understanding how fundamental law and social contract theory worked,
the difference between constitutive and non-constitutive constitutional text,
and the relationship between the common law and popular sovereignty. Know-
ing how language happened to communicate in other contexts—in day-to-day
conversations, instruction manuals, letters of recommendation, novels, or cam-
paign literature—was of limited help on this distinctively constitutional front.
One had to understand constitutional content and what determined it, how
constitutional text interacted with unwritten constitutional principles, and how
any of that was communicated to savvy interpreters.

Then as now, a theory of language is no substitute for a theory of constitu-
tionalism.”® The content of the Constitution is determined not by the nature of
language but by the nature of the Constitution. Only if the nature of the Consti-
tution was essentially linguistic would it be possible to limn the Constitution’s
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boundaries according to the inherent properties of language. And this initial,
foundational point is not something that knowledge of language can establish.
Only knowledge of constitutionalism could do that. Constitutional communica-
tion, in short, cannot be outsourced to linguistic study.’9 Understanding how
the original U.S. Constitution communicated content to interpreters requires
understanding how constitutional communication was originally understood
to work. And that in and of itself demands deep historical excavation of how
eighteenth-century constitutional minds worked.

If public meaning originalists are still inclined to resist and cling to their
favored understanding of the Constitution’s original communicative content—
if they want to claim, in essence, that it doesn’t matter how Founding-era
Americans understood constitutional communication because those earlier
Americans were ignorant of linguistic theory—then let’s be crystal clear about
what they’re in fact arguing, which is that the original communicative content
of the Constitution is different from the actual content that the original Constitu-
tion actually communicated at the time of its actual inception. There’s the
content the Constitution communicated according to eighteenth-century un-
derstandings of constitutional communication, and there’s the content the
Constitution is said to have communicated according to originalists’ set under-
standing of constitutional communication. If originalists are adamant that the
Constitution simply must speak in the way they have stipulated, given what
supposedly inheres in the nature of a written constitution, then they are accept-
ing that the original Constitution’s original communicative content was, at
least partially, invisible to those who actually lived at the Founding. What the
Constitution in fact communicated, in this scenario, would be different from
what real people believed it communicated according to their own distinctive
understanding of how constitutions worked. Originalists’ argument would
need to take that form. It would seem, then, that either mainstream originalists
adjust the concept of communicative content to account for how eighteenth-
century constitutions in fact communicated to actual people at the time, or they
jettison that concept altogether. If, by definition, it simply must refer to “the set
of propositions communicated by the constitutional text,” then it's of much
less help in illuminating the original meaning of the original Constitution.>°
By presupposing a brand of written constitutionalism and an attendant model
of constitutional communication at odds with those that predominated at the

Founding, this formulation obscures the very thing it purports to illuminate.
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Maybe originalists, or at least some originalists, can bracket certain kinds
of original constitutional understandings, like what the framers intended
constitutional provisions to mean or the changes the framers and ratifiers
expected to follow from enacting those provisions, while maintaining a co-
herent interpretive theory. Maybe public meaning originalists, unlike origi-
nal methods originalists, can sever the Constitution’s original meaning from
the original interpretive rules that supposedly would have been used to di-
vine that meaning. But no originalist can bracket eighteenth-century consti-
tutionalism itself. Because any meaning the Constitution had circa 1787
(original public meaning or otherwise) was a function of how constitutions
were understood to acquire and communicate their meaning—that is, how
they were understood to work. What the Constitution originally said was in-
extricably entangled with how it spoke. And the latter was as much the prod-

uct of history as the former. There is no escaping that essential fact.

The Nature of Law

Just as originalists frequently claim that original public meaning is sepa-
rable from Founding-era constitutional assumptions, they also frequently
claim that original meaning is wholly separable from Founding-era views on
the nature of law. We are not bound by the Founders’ theory of law, original-
ists maintain, just the meaning of the actual law the Founders made by virtue
of enacting the Constitution. Whatever eighteenth-century constitutionalists
happened to think about natural law, common law, the law of nations, or the
relationship between non-positive and positive law, it's separable from the
search for original constitutional meaning. As the originalist Lawrence So-
lum, capturing a widely shared originalist belief, has emphatically put it, “it
is simply a fallacy to equate [the Founding generation’s] beliefs about the na-
ture of law with the actual nature of law in 1787.”*"

This view is mistaken. As with their claims about constitutional communi-
cation, this popular originalist argument fails to understand how original con-
stitutional meaning was essentially embedded in original conceptions of law.
To see why, we first need to draw some distinctions that Solum’s statement—
which encapsulates what many originalists think—papers over. Whether the
Founders’ beliefs about law circa 1787 are the same thing as the actual nature

of law circa 1787 is a separate matter from whether the Founders’ beliefs
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about law circa 1787 are inextricably entangled with the Constitution’s original
meaning circa 1787. The Founders might well have been mistaken about
law—and nothing argued to this point turns on it. But the Constitution’s orig-
inal meaning is surely inseparable from the Founders’ understanding of law
—unless “original meaning” describes something radically different from
what originalists have long defended and thus fails to uphold many of the
cardinal virtues that originalists have long emphasized. Let’s consider how.

Eighteenth-century constitutions did not simply communicate meaning;
they said things about law. The reason is obvious: they established systems
of fundamental law, creating, in the process, a legal world in concrete and
decisive ways. They did so by laying out how lawful governance would oper-
ate, how powers of governance would be regulated, and how essential fea-
tures of liberty would be protected. In so doing, they determined where
fundamental law came from and how it would work in a particular polity.
They necessarily assumed things about the nature of law—its sources, its
hierarchies, its logic, its basis.

Just as it was (and is) impossible to construct a constitution without some
thick conception of constitutionalism, it was (and is) impossible to construct
a system of fundamental law without some thick conception of fundamental
law. What people thought about fundamental law at the Founding invariably
shaped the nature of the Constitution they made and, by extension, the pre-
cise content it expressed.?> Whether those who designed and adopted eigh-
teenth-century constitutions accurately understood law or not, what they
created and what it initially established and communicated was inseparable
from their legal thinking. Whatever eighteenth-century American constitu-
tions said about fundamental law was a function of how fundamental law
was understood to work.

How could it be otherwise? As we have seen, what eighteenth-century U.S.
constitutions communicated about fundamental rights was inseparable from
the assumptions of social contract theory, especially the conviction that most
fundamental rights were already afforded constitutional status before the
writing of the constitution. It is impossible to understand what these consti-
tutions were saying about rights without understanding what they assumed
about law. In 1787, only about half of state constitutions enumerated most
fundamental rights, and the U.S. Constitution, as initially ratified, enumer-
ated hardly any. That was because those constitutions, according to the theory
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of law upon which they were predicated, already protected rights that might
otherwise have been enumerated in text. Bracketing the theory of law funda-
mentally alters the content of the constitution those eighteenth-century peo-
ple made and adopted. As we have also seen, eighteenth-century constitution
making was tightly entwined with the concept of general fundamental law—
not just the distinct body of legal principles assumed to be contained within
it but the mode of legal thinking that animated it. If people believed that fun-
damental law was where positive and non-positive law fused into an inte-
grated whole, that necessarily shaped what they thought their constitutions
were saying about fundamental law through their particular enactments.
James Wilson’s and Oliver Ellsworth’s insistence that the federal Constitu-
tion need not expressly prohibit ex post facto laws since they would already be
“void of themselves” illustrates how tethered the Constitution’s content ini-
tially was to assumptions about law itself.23 The original Constitution presup-
posed particular understandings of fundamental law. To make fundamental
law of any kind, it needed to.

Maybe Wilson and Ellsworth, as well as Samuel Chase, Alexander Hamil-
ton, John Jay, Zephaniah Swift, Nathaniel Chipman, St. George Tucker, Wil-
liam Cushing, and their many peers, were all mistaken about law. Maybe they
were wrongheaded to treat law as found more than made, to reason from
social compacts, or to assume that written constitutions worked in concert
with general fundamental law. Given Founding-era figures’ careful and often
penetrating reflections on law, I'm not sure why modern originalists auto-
matically have claim to a deeper understanding of law than them. But even if
we today can more accurately grasp the “true nature of law in 1787,” it’s still
hard to see why that would change anything about the nature of “original
constitutional meaning,” given how inextricably entangled that original
meaning was with eighteenth-century legal thinking. It is impossible to un-
tangle one from the other without fundamentally changing what the original
Constitution said.

Originalists could, of course, read the original Constitution in light of what
they deem to be superior modern jurisprudence—but at considerable cost. It
would seem more than a little odd to defend a theory that purports to recover
the law of the original Constitution—the law that the Founding generation
laid down, agreed to, and put in motion—by recovering some other law that
they didn’t think they were laying down, agreeing to, or putting in motion.
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Originalists inclined to tread this path would likely intone that what the
Founding generation adopted was the written Constitution we still call su-
preme law, and nothing else. Maybe those who made and adopted the Consti-
tution didn’t fully understand what they had legally created, because they
didn’t understand the nature of law the way we do today. But despite their
ignorance, they made it all the same. The implication that naturally follows is
that the law they made was, to a substantial degree, invisible to them—and
perhaps remained murky to interpreters for decades to come. They thought
they had one kind of fundamental law, but they in fact made another, one
they couldn’t easily see from their benighted legal perspective.

However plausible this idea might be, it directly undercuts two leading
defenses of originalism: that it respects popular sovereignty by hewing to the
Constitution that “We the People” originally enacted and that it upholds the
rule of law by preserving cardinal virtues essential to that principle such as
transparency, reliance, and notice.?4 If we discount the Founding genera-
tion’s attitudes toward fundamental law and assume that they made a Con-
stitution different from the one they tried to make and thought they had
made, it’s hard to see how we're fulfilling either of those stated aims. We're
instead assuming that the sovereign people were originally blind and that
few, if any, who followed them knew what the law even was for generations
to come. Such an approach presumes that the nation’s fundamental law only
came into view slowly over time, as constitutional interpreters abandoned
their flawed jurisprudential assumptions for more enlightened alternatives.
This approach imagines that if the Constitution’s original architects and
ratifiers had only had the benefit of that learning, they would have been able
to appreciate what they had in fact created—Dby accident.

The Intersubjective Constitution

The point runs deeper still. The ultimate reason why originalists cannot
tidily separate the Constitution’s original meaning from the constitutional-
ism in which it was embedded is that the Constitution, at base, is an inter-
subjective object. Originalists often fail to appreciate this fact. Most
originalists like to believe that they can separate the object called “the Consti-
tution” from so many of the things thought and said about that Constitution
in the eighteenth century—that they can extract the Constitution from the
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intellectual, legal, and constitutional world in which it was originally rooted.
The Constitution is whatever it is, they suggest, which is simply distinct
from anything the Founders said about it. The object, they insist, should not
be confused with the commentary that has surrounded it. The two can be
neatly separated. What might work for other interpretive objects, however,
doesn’t work for constitutions.

When originalists attempt to separate the Constitution from the Founders’
views on it, they typically draw on examples from natural science. The phys-
ics of buildings or bombs or the right understanding of chemistry, they indi-
cate, follows a particular logic no matter what anyone in the past happened to
think about them.? We don’t need the Founders’ testimony to accurately de-
scribe the properties of a building that the Founders occupied or a body of
water they drank from. With the help of our superior science, we can sort out
the essential properties of these kinds of objects independently of their (po-
tentially) mistaken conceptions of these objects. The same is perhaps also
true of bare facts.?® If we are talking about the population of a state in 1790
and the Founders erred in calculating it, what matters legally is the actual fact
of the matter—that is, what is required by the rule they laid down, even if they
mistakenly thought something else would follow from implementing that
rule. The truth of the matter is easy to separate from potentially faulty opin-
ions about it. Accordingly, as originalists have claimed time and again, they
are bound only by what the Founders laid down (the objective Constitution),
and surely not the Founders’ jurisprudential views, legal assumptions, or in-
terpretive attitudes. Those things, originalists insist, are no different in kind
from faulty views people held in the past about physics or chemistry—easily
separable from the historical objects they seek to interpret.?”

But these examples (factual, natural, or physical) don’t get us very far with
the U.S. Constitution. Perhaps it is possible to talk about the essential physi-
cal attributes of a building or the essential natural attributes of a body of
water, regardless of what anyone has ever thought about them.?® But the
Constitution is neither a physical nor a natural object. It is, by contrast, a
distinctively intersubjective one. It was made by human beings for human
needs, and it was—and always has been—inextricably intertwined with a
whole network of supporting concepts and assumptions. It is impossible to
disentangle the Constitution from various contingent understandings of

government, liberty, rights, and public power or various contingent assump-
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tions about the nature of fundamental law and the inherent ways in which
liberty and governance intersect. We can imagine how a building might be
the same at T1 and T2 and, thus, how better science at T2 would equip us to
better understand that building at Tt than the people who constructed it. But
this analogy does not hold for an intersubjective object like a constitution. If
we take our “better” constitutionalism from T2 (based on whatever theory we
have dreamed up or imported from philosophy or jurisprudence) back to the
Constitution at T1, we don’t make better sense of the Constitution at Tt, we
just end up distorting it to look more like something we would recognize at
T2. Because a constitution is necessarily predicated on a host of supporting
concepts and assumptions, we need the “worse” constitutionalism at Tt to
make out the Constitution at Ti—if that is indeed our aim, as originalists
claim it must be. The original Constitution cannot be separated from the
original constitutionalism on which it was based and in which it was embed-
ded. And there is no making sense of that constitutionalism without reckon-
ing with Founding-era understandings of constitutional writtenness, fixity,
and law. Originalists cannot bracket these kinds of Founding-era attitudes
and beliefs, for they determined what the original Constitution actually said
and did.

It is therefore mistaken to insist that originalists can somehow be bound
by original meaning but not the Founding generation’s views on constitu-
tionalism, law, and rights. If we are bound by the Constitution’s original
meaning, then we are bound by whatever defined and determined that
meaning. It's a package deal. You cannot simply attend to what the Founding
generation laid down or what they ratified or what the Constitution commu-
nicated while ignoring how eighteenth-century people understood constitu-
tionalism and fundamental law to work. What they laid down and what the
Constitution communicated was a function of how constitutionalism and
fundamental law were assumed to work. The two were inseparable. A consti-
tution is not a bridge or an atom. It doesn’t work that way. What the Constitu-
tion originally was and what it originally said were distinctly shaped by what
actual people originally thought about it. Whatever the U.S. Constitution or
any of the state constitutions that preceded it happened to say or do was
deeply entangled with the many things Founding-era constitutionalists be-
lieved about the nature of law, the various things they assumed about the
nature of liberty, the working assumptions almost all of them held about
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social compacts and their relationships to constitutional governance, and the
basic ways people defined and debated the idea of a constitution itself—all
things, we have seen, that were undergoing important change as the activity
of constitution making placed fresh stress on them and ignited waves of
uncertainty and disagreement. These are the things that made the original
Constitution original. Any attempt to sever that Constitution or its original
meaning from that thick constitutional context merely wrenches it out of the
eighteenth century, quite possibly effacing the meaning that Constitution
originally possessed.

Those who made, ratified, and first used the U.S. Constitution actively in-
vested it with an identity and distinctive characteristics. There was no Consti-
tution to speak of without those things. Otherwise, we must entertain the
possibility, again, that the Founding generation created a constitution that was
invisible to them—that the original Constitution existed in a form that no one
at that time easily recognized. The better approach is instead to accept that the
Constitution cannot be separated from the intersubjective processes that fun-
damentally shaped it. It is difficult to escape the conclusion, in fact, that the
former fundamentally derived from the latter. The question is not whether the
Constitution is a thing or a set of practices, but whether our capacity to see and
speak intelligently about the Constitution as a thing is dependent on our inter-
subjective practices. There is every reason to believe that is the case.?9 If we fail
to appreciate the intersubjective nature of the Constitution, we’ll fail to grasp

what constituted the original Constitution and its meaning.

Liberty and Commerce

Two concrete debates that have roiled modern American jurisprudence—
over fundamental rights and the scope of federal regulatory power—help
illustrate why originalists can’t separate original meaning from original con-
stitutionalism.

When it comes to deciphering the original meaning of particular funda-
mental rights, originalists fixate on constitutional text and the meaning of
individual words and phrases. But in so doing, they quietly presuppose a
broader understanding of the nature of constitutional rights themselves—
“where rights come from, what purpose they serve in the constitutional
order, and who has authority to define their meaning.”3° In searching for
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original meaning, as Jud Campbell has explained, interpreters often make
three assumptions: “constitutional rights come from being enacted in the
Constitution’s text, they serve as counter-majoritarian limits on governmen-
tal power, and their content is defined by judges.” For most originalists,
“[t/his is just what constitutional rights are.”3' Thus, in the recent landmark
Second Amendment case New York State Rifle & Pistol Association v. Bruen,
which ruled that New York’s concealed-carry law violated the right to keep
and bear arms, Justice Clarence Thomas’s originalist analysis first identified
the scope of the right to keep and bear arms through the text of the Second
Amendment (because, he assumes, the right is created by text) before asking
whether certain regulations of that right were deeply rooted in the nation’s
history and traditions (because, he imagines, fundamental rights are meant
to be protected from burdensome governmental interference).3 This search
for original meaning, in other words, already presupposed a thick concep-
tion of constitutional rights and, in turn, constitutionalism itself—a concep-
tion that determined the very meaning that the Court claimed it was merely
recovering in its unvarnished historical form.

But as we have seen, the Founding generation did not share any of the
thinking on which Bruen rests.3 Eighteenth-century constitutionalism was
predicated on a different understanding of, as Campbell has put it, “where
fundamental rights come from, what purpose they serve, and who gets to
define them.”34 Fundamental rights were not, in most instances, created by
text but preceded textual enactment; these rights were not meant to limit
governmental activity but to ensure legitimate and robust self-governance;
and these rights were to be defined, not principally by judges, but by the
“people themselves” acting through the institutions that most readily spoke
for them.’s In presupposing that constitutional rights gain their force
through textual enumeration and, once enumerated, are fully determinate
and non-regulable, Bruen is thus squarely at odds with the essential prem-
ises and logic of the original Constitution. As we know, like most of the
original amendments, the Second Amendment was declaratory in charac-
ter—its text neither created nor precisely determined the constitutional right
it announced. At the time it was written, sorting out what the amendment
said was not a matter of linguistic interpretation—of closely parsing the se-
mantics and pragmatics of its text—but a matter of conceptual analysis based

on the particular right it identified. By the terms of originalism, beginning
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with the text is a mistake, as is closely analyzing the precise formula of the
text as if that determined the right or communicated its precise content. As
Campbell has instructively put it, “[ijnstead of starting with a search for the
original meaning of certain words and phrases,” originalists ought to “begin
by recovering, at a more conceptual level, how the Founders thought about
rights.”3® As we have also seen, like most fundamental rights at the time, the
right announced by the Second Amendment would be regulated by the peo-
ple’s representatives in the interest of the public good. Nothing about consti-
tutionally enumerating a particular right stripped the people of their power
to engage in the precise kind of means-ends analysis Bruen seeks to curb.
Finally, like all underdetermined constitutional rights at the time, the right
announced by the Second Amendment would be more precisely determined
only over time, usually through the people’s representative institution. A
fixed right did not mean fixed determinations of that of right, and it certainly
did not mean that it had been fixed by declaratory text.

Bruen’s defenders can't ignore any of this by claiming that the Court is
simply after the original legal meaning of the Constitution, not the premises
upon which that legal meaning might have been constructed. For the very
legal meaning the Court seeks to recover was inextricably tied to a broader
vision of constitutional rights. These premises about rights, enumeration,
and regulation were woven into the very fabric of that original meaning. How
the Founding generation understood the nature of constitutional rights de-
termined what the original amendments communicated. By fixating on tex-
tual meaning, insisting that rights are inherently threatened by legislative
regulation, and assuming that judges are meant to protect those rights,
Bruen distorts the very understanding of constitutional rights that the Sec-
ond Amendment, like so many of the original amendments, was constructed
to serve—and, in the process, forces the amendment to say something it
didn’t say in 1791. By assuming that constitutional text speaks on its own
apart from these deeper eighteenth-century assumptions, Bruen makes it
impossible to see the very different way that constitutional text once spoke on
account of those assumptions. It is a perfect illustration of how originalists,
through their tacit presuppositions, so often quietly rewrite the original Con-
stitution into a modern one they prefer. Contrary to what Bruen’s originalist
defenders might claim, the justices who decided it neither privileged origi-

nal public meaning over irrelevant historical context nor favored legal over
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historical reasoning. They instead warped the Constitution’s original legal
meaning by deleting the understandings of rights, law, and constitutional-
ism that originally determined it.

The same can be said of Bruen’s proposed method for using post-ratifica-
tion history to judge the legitimacy of contemporary regulations of Second
Amendment rights, a method that supposedly showed New York’s concealed-
carry law to be unconstitutional. In place of a balancing test, the Court laid
down an alternative test that looked to “history and tradition.” Instead of ask-
ing whether modern regulations on the right to keep and bear arms served a
compelling governmental interest, the Court declared that these regulations
needed to be consistent with the nation’s history and traditions. Those defend-
ing today’s regulations, the Court declared, would need to demonstrate that
they are analogous to regulations from the nation’s earliest years. What exactly
constitutes a historical tradition remained uncertain, especially given that the
Court selectively—many would say arbitrarily—counted or dismissed evi-
dence of public-carry regulations from the decades following the Founding.3’
But even more problematic than the Court’s arbitrary application of its own
arbitrary method was the ahistorical way the majority sought to execute its
own approach. To identify past regulations, the Court looked primarily to eigh-
teenth- and nineteenth-century state statutes.3® Assuming that law must have
worked then as it does now, they looked in the places familiar to them. But, as
Laura Edward and Mandy Cooper have shown, local law—where most regula-
tions took place—worked quite differently back then. Local law was a robust
system of customary practices and norms not easily seen from an anachronis-
tic modern legal perspective that privileges statutes. It becomes visible only by
attending to a broader constellation of legal practice and a broader set of legal
archives.39 This system of customary legal practice also constituted something
much closer to a deeply rooted tradition than anything the Court claimed to
find through its selective statutory analysis. The Court looked in the wrong
place, and not for sound modern legal reasons—as defenders are sure to
claim—but out of historical ignorance. By failing to understand how early U.S.
law worked, by assuming that law must have worked as law works now, the
Court obscured the very historical traditions it sought to recover. The Court
invented traditions rather than finding them in history, much as the Court had
rewritten the Second Amendment rather than locating its original historical

meaning in its original constitutional context.
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Here, then, we have a concrete example illustrating why originalists can’t
recover the Constitution’s original meaning without first understanding how
the Founding generation thought about constitutionalism itself. When orig-
inalists try to recover the Constitution’s original meaning, too often they
“begin with deeply engrained premises about the nature of what [they] are
looking for.”4° By defining original meaning in terms of text, Justice Thom-
as’s opinion in Bruen quietly molded the past to conform with the assump-
tions of the present.

The same lessons apply when we turn from fundamental rights to federal
regulatory power. Once again, the conventional search for original public
meaning presupposes a vision of constitutionalism that is anything but neu-
tral and indeed at odds with the key assumptions upon which Founding-era
constitutionalism was predicated.

In modern constitutional doctrine, the limits of federal power usually turn
on the interpretation of the Commerce Clause. That is unsurprising since the
power to regulate interstate commerce has long been used, especially since
the New Deal era, to defend a more expansive regulatory state. Modern origi-
nalists, wary of ever-expanding federal power, have trained their sights on the
originalist foundations of this particular doctrine by investigating the original
meaning of this clause and, in particular, the meaning of the word “com-
merce” in order to evaluate the constitutional legitimacy of the modern U.S.
state.#' Looking at usage of the term at the time of the Founding, they contend
that, when the Constitution was written and ratified, “commerce” did not en-
joy a broad meaning—denoting any “gainful activity”—but was instead em-
ployed only in reference to “trade and exchange.”#* Such work of originalist
scholars built on and then helped propel the Supreme Court’s reading of the
Commerce Clause in important cases like United States v. Lopez and National
Federation of Independent Business v. Sebelius (better known as the Obamacare
case), in which the Court, for the first time since the New Deal, placed limits
on the commerce power.# Often drawing on originalist scholars, originalists
on the Court insisted that the expansive readings that had been given to the
Commerce Clause by past justices were unsupported by historical evidence.

Fixating on the original meaning of “commerce,” however, turns out to be
an anachronistic exercise. Originalists are obsessed with the Commerce
Clause because modern constitutional law has long shared the same preoc-

cupation. It's become the standard vessel through which the Supreme Court
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limns the boundaries of federal power. But as we have seen, that was not how
the Founding generation thought about the scope and outer limits of na-
tional power.#4 And that wasn’t because they ignored the Constitution’s so-
called public meaning but because they presupposed a different
understanding of constitutionalism altogether, one that focused their atten-
tion on alternative interpretive questions.

At the Founding, the action lay elsewhere. The Commerce Clause was an
important part of Article I, section 8—especially to ensure that states would
not restrict trade across state lines as they had under the Articles of Confed-
eration—and it would take on outsized importance in the first third of the
nineteenth century as the movement of goods and people created controver-
sies over interstate commerce that federal courts needed to adjudicate.4s But
back when the Constitution was first drafted, the field of debate was markedly
different. As we have seen, initially debates over national power often turned
on competing theories of union—disagreements about whether the federal
government established by the U.S. Constitution represented a genuine na-
tion, a confederacy of sovereign states, or something in between. The mean-
ing communicated by the enumerated powers of Article I, section &, the
Necessary and Proper Clause that punctuated it, or the Preamble that came
well before it was a matter of what kind of union the United States was and,
because of that, what kind of government had been created to represent it.
Unsurprisingly, then, early debates over national power—between Wilso-
nians, Hamiltonians, Madisonians, Jeffersonians—rarely turned on compet-
ing interpretations of the Commerce Clause. They were organized instead
around a different set of constitutional questions and touchstones, and a dif-
ferent underlying debate over federal constitutionalism itself.4

The great irony is that originalist investigations into the original meaning
of “commerce” are, in crucial respects, living constitutionalist in character—
they are predicated on how constitutional doctrine, assumptions, and debate
have evolved since the Founding rather than how people reasoned about
federal power at the time the Constitution was drafted. These investigations
are based on a question that matters now but would have been beside the
point when the Constitution was first debated.

The crucial point, as with fundamental rights, is that decoding the Consti-
tution’s original meaning requires coming to terms with the constitutional-

ismin which that meaning was embedded. Asking what the word “commerce”
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originally meant doesn’t cut to original meaning by helpfully bypassing the
Founders’ intentions or expectations; it obscures the original meaning that
the Founders created by obscuring the underlying understanding of dele-
gated authority in a federal constitutional republic on which that meaning
was premised. By zeroing in on “commerce” and ignoring the social-contract
premises that initially breathed life into that clause, originalists quietly sup-
ply their own robust understanding of how the Constitution delegates au-
thority: through the textual enumeration of powers. Text makes and
circumscribes constitutional powers much like it makes and circumscribes
constitutional rights. But the Founding generation thought that federal power
was delegated not simply through enacted text but also as a result of the kind
of polity and people who had delegated that power. The original scope of na-
tional power was not determined by the linguistic meaning of “commerce”—
or the Article I Vesting Clause or the Tenth Amendment. It was determined
by the nature of the United States.

Whether it’s decoding fundamental rights or limning the boundaries of
national power, the search for original meaning cannot be separated from
the history described in part II.

Rewriting the Constitution

Originalists cannot continue to ignore what the Founding generation
thought about constitutionalism—not without abandoning the core tenets
of originalism in the process. This is no small matter or simple fix—it cuts
to the heart of the theory.

Originalists tend to presume that their conception of the Constitution is
given. That is why they feel justified in bracketing the kind of Founding-era
evidence we've emphasized to this point. That is why so many of them are
confident that the Constitution communicates in a distinctively textual way.
That is why so many of them claim that original meaning is a matter of lin-
guistic fact. That is why so many of them assume that fixed constitutional
meaning implies fixed textual meaning. That is why so many of them pre-
sume that the Constitution is a conventional legal instrument. Those things
are just so. But there is nothing given about any of this, much less the robust
conception of the Constitution made of these various assumptions. That
givenness is a myth.47
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In taking their own understanding of the Constitution for granted, doctri-
naire originalists erase the Constitution’s historical identity. They impose their
own assumptions onto it, assumptions that take the place of the Founding-era
assumptions they’ve quietly discarded. They don’t take the Constitution as they
find it; they twist it into novel form. In defining how the Constitution speaks,
they change what it says. In ripping the Constitution from the original context
in which it was embedded, they transform its core features. In disaggregating
the Constitution from its original constitutional world, they rewrite it. Under
the auspices of passively reading the Constitution, they invest it with an iden-
tity and substance it did not initially possess. They define its content, redraw its
boundaries, alter its character. They, in effect, turn it into something new,
something of their own making. Originalists don’t simply find a Constitution
in the past, as they so emphatically claim. They make one in the present.

In so doing, they undermine what has long been the defining narrative of
the originalist project. For beneath the various normative theories that are
often layered on top of it, originalism has long depended on one consistent
defense: that, as an interpretive approach, it does not make a constitution; it
merely finds and interprets one. Whereas other theories get caught up in what
the Constitution ought to be, originalism alone supposedly respects the Con-
stitution for what it is. Originalism’s most important defense has always been
that it purports to be a neutral method of interpretation, the lone approach
that merely unearths what the Constitution objectively means. “The deeper
reason that Originalism will not die,” Tara Smith has insightfully noted, “is
that it has staked out the moral high ground, championing the objectivity of
interpretation that is essential to the ideal of the rule of law.”4® Justice Anto-
nin Scalia, meanwhile, put it his own way. “The conclusive argument in favor
of originalism is a simple one: It is the only objective standard of interpreta-
tion even competing for acceptance.”#9 Such a description equates original-
ism with pure constitutional recovery. As one leading originalist has asserted,
originalism alone restores “the essential forms of the Constitution.”s® A real
originalist Constitution is juxtaposed against an invented non-originalist
one, and non-originalists are assumed to be altering and revising the Consti-
tution to suit their desires and needs. By virtue of its method, by virtue of
recovering the Constitution as it is, originalism alone is faithful to the Consti-
tution. That has always been originalism’s central narrative: constitutional

fidelity by way of constitutional recovery and restoration.
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But in defining the Constitution’s content according to the terms of mod-
ern law and jurisprudence, orthodox originalists don't merely describe the
Constitution but in fact give the Constitution an identity and core character-
istics that, at its inception, it did not obviously possess. Consider our histori-
cal evidence. In taking their conception of the Constitution as given,
doctrinaire originalists foreclose the possibility of ever seeing the Constitu-
tion as so many Founding-era constitutionalists instinctively did, of ever al-
lowing it to communicate the content that those framers, ratifiers, and
interpreters assumed it necessarily conveyed. Those ways of thinking about
the Constitution and what it communicated are automatically excluded from
consideration under the guise of an allegedly neutral definition of what the
Constitution is. By its own logic, orthodox originalists’ method assumes that
the Constitution does not and cannot communicate what so many early con-
stitutional thinkers assumed it necessarily did. Which means that original-
ists’ method is not adjudicating the matter but determining it beforehand;
not deciphering public meaning but in fact constituting it. In describing and
analyzing the Constitution in the contingent way that they do, originalists
erase the possibility of vast swaths of original constitutional content. In so
doing, they don’t merely follow the Constitution “as it is” and as they claim,
but rather make it into what they think it must have been. Before interpret-
ing anything, in other words, much of originalists’ argumentative work is
complete. How, then, are originalists not imposing something—and some-
thing fundamental—on the precise thing they claim merely to be recover-
ing? How are they not guilty of doing what they so often accuse living
constitutionalists of doing and what originalism was purportedly designed to
prevent: of making rather than finding a constitution?

Consider how the leading originalists Randy Barnett and Lawrence Solum
have described the originalist task: “Historical evidence is the lifeblood of
originalism. Historical linguistics is the key to the original meaning of the
words and phrases that make up the constitutional text. Historical context
disambiguates and enriches semantic meaning. Historical practice and his-
torical doctrine frequently provide evidence of original meaning.”s* Histori-
cal evidence is the lifeblood of originalism, they say, yet the manner in which
they describe that evidence anachronistically presupposes lots about the
Constitution, its content, and the ways it communicates. Original constitu-
tional meaning is simply original linguistic meaning; historical context and
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practice help clarify the meaning of words. If historical evidence was truly the
lifeblood of originalism, then originalists would take the evidence on its own
terms and follow where it leads. They wouldn’t assume anything about the
nature of original constitutional meaning or communication but would in-
stead allow the historical evidence and context to tell them how constitu-
tional meaning and communication worked in the eighteenth century.
Rather than narrowly contextualizing constitutional words, they would
broadly contextualize the Constitution. Rather than studying historical prac-
tice to clarify particular constitutional phrases, they would look to historical
practice to understand how people conceptualized constitutional meaning.
Rather than stipulating a robust conception of constitutionalism, constitu-
tional meaning, and constitutional communication, and only then turning to
the historical evidence, they would try to recapture the Founding genera-
tion’s own conceptions of those things. Originalists would do as they say and
consider what eighteenth-century Americans laid down, rather than assum-
ing that constitutionalism as they understand it must have been there from
the beginning. They wouldn’t bracket all the historical evidence presented
here—they would realize that that evidence is the lifeblood of any historically
grounded form of originalism.

As these reflections suggest, originalists’ point of entry usually assumes
too much. Originalists typically start with the text and ask what the words of
that text meant in their original context. Originalists should start instead
with the Constitution itself and ask how it acquired and communicated
meaning in its original constitutional context. They should ask how the orig-
inal Constitution spoke, instead of assuming that it’s obvious how it did.
Starting in the right place is vital. As we have seen, if one starts with the
words of the Constitution’s enumerated rights provisions without first un-
derstanding the particular way eighteenth-century Americans conceptual-
ized liberty and fundamental rights, or if one starts with the Constitution’s
enumerated powers without first understanding how the powers of union
turned on the underlying nature of that union, or if one starts with the Con-
stitution’s status as law without first understanding how eighteenth-century
fundamental law worked or what might have differentiated a constitution
from other forms of law, one runs the risk of obscuring the very eighteenth-
century Constitution one aims to recover, all while pretending that a faulty

image is in fact the real thing.
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The eighteenth-century Constitution was enmeshed in eighteenth-century
constitutionalism. In trying to recover the former while ignoring the latter,
all originalists have done is fashion a Constitution of their own making. That
isn’t ultimately surprising, for as long as originalism has been defended and
practiced, it’s been largely detached from the eighteenth-century Constitu-
tion it purports to respect. Originalism is a position staked out in modern
jurisprudential debates and based on the logic of modern constitutional law,
which makes it, like its various competitors, a version of living constitution-
alism. And the latest brand of originalism to burst on the scene—one we

have yet to consider in depth—helps us see why.
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Imposing the Modern on the Past

[W]e have . . . the natural desire to talk to people some of whose ideas
are quite like our own. . . . Such enterprises in commensuration are,
of course, anachronistic. But if they are conducted in full knowledge
of their anachronism, they are unobjectionable. The only problems
they raise are ... whether [they] are to be viewed as “making clear
what the dead really said,” and . . . whether [they] are “really” doing
history.
— Richard Rorty, 1984

THE STANDARD ORIGINALIST CONCEPTION of the constitution is unfounded
and ahistorical. It quietly effaces eighteenth-century constitutionalism by
imposing modern understandings of fundamental law, legal interpretation,
and rights culture onto an unsuspecting past. In so doing, it substitutes a
modern Constitution in place of the original one.

There is, however, one kind of originalism, treading an unbeaten path,
that describes the Constitution in fundamentally different terms: original
law originalism. Tantalizingly, its acolytes seem interested in historicizing
the Constitution in ways that other originalists have proved unwilling to pur-
sue. Through its heterodox assumptions, this new version of the theory ex-
poses just how optional orthodox originalism’s conception of the Constitution
has long been. Yet, at the same time, original law originalism reveals some-
thing fundamental to all forms of originalism, something that helps clarify
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what originalism is and has always been. Originalism is not, ultimately, as
its champions maintain, a form of historical recovery, a concerted effort to
remain faithful to what original lawmakers laid down. Instead, originalism
is a form of modern legal rhetoric that, by presupposing the genre of modern
constitutional law and the contingent jurisprudential logic that structures it,
is focused on the present far more than the past. In that regard, this new
brand of originalism reveals perhaps the deepest truth about originalism: in

its many diverse forms, it is living constitutionalist to its core.

Original Law Originalism

The architects of original law originalism, William Baude and Stephen
Sachs, have broken from the conventional originalist approach to the Consti-
tution, transforming originalism from a prescriptive theory of interpretation
into a theory of law. Baude and Sachs have done so by adopting H. L. A.
Hart’s influential theory of legal positivism and applying it to the originalism
debate.” Following Hart, they see law as a matter not of stipulation but ac-
ceptance. Instead of looking to expressly posited law (the written Constitu-
tion) as most originalists do, they focus on positive social practice.?
Specifically, Baude and Sachs consider what legal officials take the law to be
given their own legal system’s rule of recognition—that is, the rule that sets
out the criteria of legal validity itself. Baude and Sachs thus start with a posi-
tivist account of our present law. They contemplate what our law actually is
today—as revealed by legal practice and social fact—and, on the basis of that
alone, have contended that our legal system is originalist in character and
orientation because it recognizes the Founders’ law (with whatever changes
have been made along the way in accordance with the Founders’ rules for
valid change) as our law today.? “If originalism is legally required,” they sug-
gest, that is “a question solely of modern law.”# It is because of our law today
that we must look to the past.5 Our rule of recognition sends us in search of
the original rule of recognition that accompanied the Constitution and forces
us to follow the chain of legal development from then to now. By tying law to
social acceptance, rather than formal enactment, this positive turn directs
our focus away from the text of the original Constitution and toward the sys-
tem of law existent at the Founding (its sources of legitimacy, its content, its

rules, and its rules for lawful change), which the Constitution was a part of
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and which our current practices still purportedly authorize.® This picture is
nothing if not striking.

At present, it is unclear what this novel form of originalism will amount
to. Many observers are deeply suspicious that originalism is in fact our law.
They cast doubt on Baude and Sachs’s account of our legal system and the
rule of recognition that purportedly structures it.7 It is doubtful, moreover,
that in adopting such a capacious (and, it seems, dynamic) understanding of
Founding-era law and its avenues for change, and in turn legitimizing such
a wide range of interpretive possibilities, original law originalism will pre-
serve any of the features, aims, or ambitions that have traditionally defined
originalism or distinguished it from leading competitors.3

These two critiques converge on a common skepticism: it is not clear that
much ultimately hinges on declaring originalism to be our law. The state-
ment is either trivially true or self-evidently false depending upon how we
define the operative term. One is reminded of W. V. O. Quine’s observation
about the possible existence of magical creatures: we can always twist our
concepts into whatever shape necessary to fit empirical reality, he explained,
in order to make certain statements true, though doing so is not likely to
shed any light on what originally motivated the inquiry.9 Originalism can
easily be made to describe our law and our settled social practices, depend-
ing on our (re-)definition of originalism itself. If making the statement true
necessitates a dramatic redefinition of originalism, however, it’s unclear
what doing so ultimately accomplishes. Defined at a certain level of general-
ity, originalism can be made consistent with almost everything anyone has
ever argued about our Constitution. So the interesting questions become: Do
Baude and Sachs define originalism in such a way that they can retain some
of originalism’s core features and goals while delivering on their positive ac-
count? Or must one come at the cost of the other? Whatever the case, the
statement “originalism is our law” does minimal initial work. The point of
making such a statement is, presumably, to learn more about both original-
ism and our constitutional practice, but it still remains to be seen whether
the positive turn will clarify either or whether instead, to make it all work,
this new form of originalism must ultimately muddy the waters, redirecting
rather than resolving the debate.™®

Original law originalism might, at first glance, appear to suffer from the
same issues that plague original methods originalism. Indeed, it not only
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bears a resemblance to the latter, but the comparison is one that Baude and
Sachs have themselves occasionally drawn." Like John McGinnis and Mi-
chael Rappaport, they conceive of the Constitution principally as law and
emphasize the centrality and determinacy of Founding-era legal rules.’?
They are legalists through and through. But it would be a mistake to simply
lump Baude and Sachs in with other originalists. For upon closer investiga-
tion, original law originalism is actually quite different from original meth-
ods originalism—and indeed every other kind of originalism.

In fact, the most striking thing about original law originalism is how
sharply it departs from orthodox originalism. As we have seen, orthodox
originalists conceive of the Constitution as a formally written and expressly
enacted text—something that is strictly posited. They reduce originalism—
and the law that the Constitution produced—to original meaning precisely
because, to their minds, the Constitution is just the set of linguistic mean-
ings expressed by its text. Those original meanings are the original law of the
Constitution. Regardless of their other disagreements, public meaning orig-
inalists, original intent originalists, and original methods originalists all be-
gin with the Constitution’s text and its textual meaning. Their disagreements
turn on the correct way to read that text. Some favor its ordinary meaning,
others its legal meaning; some see it as a typical species of linguistic com-
munication, others see it as technical law; some read the words like other
English sentences, others read them through the lens of familiar rules of
legal construction; some read those words for what they communicate lin-
guistically, others read them more historically as expressing the particular
subjective understandings of those who wrote and ratified those words. But
in all cases, the Constitution is the text, and its original meaning is, accord-
ingly, textual in nature. This, at bottom, is the originalism long advocated
by most leading originalist academics and championed from the bench by
originalist jurists such as Justices Antonin Scalia, Neil Gorsuch, and Amy
Coney Barrett.

Original law originalism rejects the basic outlines of this originalist ortho-
doxy. Baude and Sachs favor original law over original meaning.3 They refuse
to see the Constitution as a circumscribed text whose content is derived from
the deliberate act of bringing it into being.*4 Nowhere is this more apparent
than in Sachs’s avowed (and dramatic) efforts to rescue originalism from its
obsession with constitutional writtenness.” Instead, Baude and Sachs see
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the Constitution as a considerably larger—and in certain respects amor-
phous and shifting—body of law that is fundamentally intertwined with the
techniques and practices that determine its content.'® In their work, the Con-
stitution is treated more like a set of intersubjective practices than a discrete
object.

The distinctive way in which Baude and Sachs understand the determi-
nants of original law makes it especially plain that they see the Constitution
differently than their originalist counterparts do. Contrary to most original-
ists, they privilege legal acceptance over legal enactment. According to Baude
and Sachs, original law is not simply what an enacting authority posited at a
particular moment in time. Following Hart, they believe original law is, in-
stead, a function of social practice, a reflection of what the Founding genera-
tion took the law and the Constitution to be—as a positive matter—and the
practices in which those entities were embedded.”” Law is not something
that is laid down; it's something that is recognized."

Accordingly, Baude and Sachs offer a dramatically different account of
how the original Constitution made law. Some original law, they acknowl-
edge, was a direct product of the enactment of the Constitution’s text. But the
act of creating the Constitution also left lots of existing law in place and
brought vast swaths of general law on board.” The Constitution also, they
claim, authorized unwritten rules of change that allowed this large body of
amorphous law to shape-shift over time.2° As Baude and Sachs imply, the
Constitution’s drafters did not create constitutional law from scratch; they
were not painting on a blank canvas. Instead, they altered a preexisting pic-
ture, deciding what to leave in place, what to modify, and what to scrap. Ac-
cording to Baude and Sachs, the framers understood that the whole body of
law would operate in concert with techniques of legal reasoning and ac-
cepted understandings of how law worked.?!

The Constitution, according to them, is therefore far more than the law
made by its words. It was as much the law it left in place—the preexisting
law derived from the common law, the law of nations, and general legal
principles. Other originalists no doubt would hastily point out that they too
believe that the Constitution incorporates various elements of customary
law.2> But only to the extent that these forms of law are recognized by
the Constitution’s text, which is no modest difference. Thinking that the

Constitution incorporates those kinds of law because its text says so, as most
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originalists believe, and thinking that the Constitution incorporates those
kinds of law because that is how law works, as Baude and Sachs believe, em-
body two fundamentally distinct accounts of how the Constitution acquires
content. From the standpoint of original law originalism, moreover, one does
not use original legal methods to interpret the Constitution’s text. Instead,
one uses original legal methods to understand which parts of which sorts of
existing law were incorporated—and in what ways—through the legal act of
creating the Constitution. There is no way to successfully read the Consti-
tution, according to Baude and Sachs, without understanding the unwritten
law of interpretation, which is found in few of the obvious places that origi-
nalists usually look for constitutional content and whose legitimacy hardly
relies on the conscious, authoritative choice of constitutional enactors.24
Where most originalists have been allergic to the idea that the Constitution
could recognize, let alone rely on, general law and jurisprudence—for them
the Constitution is the text written, enacted, and amended, after all—original
law originalism not only accepts the presence and authority of general law
but fundamentally depends on it.>s Orthodox originalists have long dispar-
aged the “brooding omnipresence in the sky”; original law originalism extols
its indispensable virtues.2®

These are not small differences. In conceiving of the Constitution in
such a radically different way, Baude and Sachs take a wrecking ball to core
originalist thinking. Given how sharply original law originalism breaks from
orthodox originalism, attempts thus far to synthesize the former with main-
stream originalist theory unsurprisingly have proved awkward. Taking origi-
nal law originalism fully on board would force orthodox originalists to
fundamentally rethink how they have long envisioned the Constitution—
which is perhaps why they have been unable, or perhaps unwilling, to ac-
knowledge the extent of Baude and Sachs’s break from the standard
originalist portrait.?” Original law originalism is simply talking about a dif-
ferent kind of constitution than most other originalists are, including those
originalists who privilege legal meanings and interpretive methods. It’s a
version of originalism that completely breaks the mold.

All of this marks a significant step forward. In approaching the Constitu-
tion and its history so differently, Baude and Sachs help expose how impov-
erished most prior originalist treatments of the early Constitution have been.

In breaking with originalist orthodoxy, original law originalism helps reveal
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how nonessential the standard originalist conception of the original Consti-
tution really is. More positively, by favoring original law over original mean-
ing and law as social practice over law as posited text, Baude and Sachs
encourage a superior approach to Founding-era constitutionalism, one that
at least has a fighting chance of avoiding the sort of sweeping anachronism
that plagues most other forms of originalism. As we have seen, we can bring
the original Constitution into focus only if we first embed it in eighteenth-
century constitutionalism and the myriad interconnected assumptions that
were central to that constitutionalism. Original law originalism at least car-
ries the potential to do that.

With all of that said, however, fundamental issues remain. By conceiving
of the Constitution distinctively as law and in emphasizing the determinacy
of Founding-era legal rules, original law originalism minimizes the depth of
early constitutional contestation (interpretive and otherwise) and presup-
poses the kind of legalized Constitution that was so fiercely challenged at the
Founding.?® Additionally, Baude and Sachs tend to derive the law of the
Founding from the commentary of a small cadre of legal elites, even though
early constitutionalism was the product of a far greater number of voices
drawn from a far greater diversity of society.? They also minimize disagree-
ment among legal elites, which at the Founding was often every bit as fierce
as it is today. One need only consider the debates prompted by Chisholm v.
Georgia over the interpretive approach taken by Justices James Wilson and
John Jay, which ran about as deep as anything could.’° In addition, Baude
and Sachs take for granted the kind of Constitution that early nineteenth-
century jurists only later polemically and politically constructed as though it
was an inexorable byproduct of ratification and conventional legal thinking.
On account of their legalism, moreover, Baude and Sachs’s conception of the
past is also stubbornly narrow.3' Because they are interested only in whatever
part of history modern law deems relevant, they claim that they can look at
an exceedingly slender slice of the past to decipher original law.3> Concretely,
they draw a sharp distinction between what was internal to the law of the
Founding and what was external to it—bracketing most political struggles
over the Constitution that engulfed the young republic on the grounds that
they fall into the latter category. Originalists need concern themselves, Baude
and Sachs argue, only with those facts and developments that happened to
be internal to the law. Everything else can be brushed to the side. What they
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fail to recognize, however, is that so many of the early constitutional strug-
gles they are quick to bracket or minimize—particularly the ones we probed
in detail earlier—were internal to Founding-era law. Those struggles were
not disputes over how to apply or interpret the law, or whether that law was
good or bad, or where it might lead; they were disputes over the essential
nature of the Constitution—over the very determinants of law. The struggle
between Wilsonians, Jeffersonians, and Madisonians over the nature of
the federal union was as internal to the law of the Founding as anything
could have been. Debates between legalists and their opponents were no dif-
ferent. In both cases, and in many others, the contest was over what the law
of the United States even was—over what the Constitution as a legal matter
established.

Baude and Sachs also need to contend with the fact that, on a variety of
fundamental issues that cut right to the Constitution’s core, there were not
any descriptively “right” or settled answers. Was the federal union a national
social compact or a collection of states that had compacted together? Was the
president the first magistrate of a commonwealth or the chief executive of-
ficer of a European-style state? Were individual states in the union sover-
eign? Was the Constitution a legal instrument to be enforced by the judiciary
or a people’s document to be enforced by the terms of popular constitution-
alism? These questions were internal to Founding-era law, and that law could
not settle them. Any attempt to appeal to a preexisting law of interpretation
necessitated passing judgment on the precise issues in need of clarification.
Legal elites thus used the common law to defend their belief that the Consti-
tution was a common legal instrument, much as nationalists and compact
theorists each claimed that the Constitution’s text affirmed their understand-
ing of the federal union. But in none of these cases was anyone using law
to settle a charged legal question; they were attempting to stake out what
the law even was and what, as an internal matter, determined its use and
operation. They were not playing by established rules but attempting to es-
tablish which set of rules—which internal vision of law—would take priority.
That is why Baude and Sachs’s attempts to neatly separate legal and political
questions at the Founding doesn’t work.? Surely, then as today, there was a
recognized distinction between what we might call policy and legal ques-
tions. In early constitutional debates, such as the one over chartering a na-
tional bank, disputants sometimes debated whether the bank was good
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policy, while at other times they debated whether it was legal, all while ap-
preciating the difference. It’s not that they lacked the distinction; it’s that the
boundary between politics and law was unclear and a source of debate—that
the boundaries of what constituted constitutional “law” was necessarily
bound up in constitutional politics. There wasn’'t a body of law that could
explain where a constitutional claim ended and a policy claim began—the
distinction that made the difference had to be negotiated through the precise
kind of constitutional politics that Baude and Sachs try to shield original law
from. Baude and Sachs thus fail to grasp the depth of Founding-era constitu-
tional struggle—over both the nature of law and the rules for interpreting
and enforcing it. They are eager to bracket so much of the period’s history in
order to redeem their positivist account of what, as a descriptive matter, the
creation of the Constitution legally established. But that leads them to fur-
nish an implausible account of Founding-era law and legal rules, one that
looks past the defining features of the period and the defining struggles that
constituted our fundamental law.

It also leads them to misconstrue the primary ways in which constitu-
tional law has changed over the course of our nation’s history. Not only was
our constitutionalism initially constituted through the kinds of debates al-
ready mentioned, but it was changed through these debates as well. Baude
and Sachs are comfortable with a much broader swath of constitutional
change than most originalists. For them, any rule of change that was part of
the Founders’ law—not just the formal amendment procedure found in Ar-
ticle V of the Constitution but also the informal processes of liquidating
meaning through practice and debate or establishing precedent through ju-
dicial rulings—can lawfully change the Constitution, provided that it’s con-
sistent with original law.3 Most constitutional change, however, has arguably
not followed these rules for change. The Constitution’s character and mean-
ing changed as Americans debated the fundamental underlying issues raised
in the decades following ratification—debates over, among other things, the
nature of the union and the Constitution’s relationship to legalism. In this
charged context, the Constitution’s meaning was not liquidated through an
established legal formula. The change, rather, was essentially political and
cultural in nature.

Perhaps even more significantly, Baude and Sachs’s approach fails to ac-

count for the fact that constitutional law has often changed as a result of
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conceptual rupture—as modes of thinking about law have subtly trans-
formed. The Marshall Court’s steady rejection of early jurists’ synthesized
view of law, a move that made it easier to see the Constitution like a self-
contained statute, was one such change. The gradual shift toward legal posi-
tivism and the dramatic ways in which that altered the nature of common
law and legal science itself was certainly another3s The invention of the
genre of constitutional law, of making constitutionalism essentially lawlike,
was yet another. These changes were immense. As after a Kuhnian paradigm
shift, on the other side of such conceptual transformations it was impossible
not to read the Constitution and its provisions differently.3® As Lawrence Les-
sig has astutely noted, “law is a culture, not a logic board.”3” Whether people
took for granted the existence of general fundamental law, treated common
law as simply the rulings of courts, or believed that constitutional law was
positivist in nature invariably shaped what they even thought they were do-
ing in deciphering the Constitution’s legal commands.3® And none of those
changes followed the rules of change that had been established as part of the
Founders’ law. How could they? Are we to believe that the Founding genera-
tion established rules of change for when future people stopped thinking
about constitutionalism and law in the various ways they treated as natural
and essential? The Founders did not anticipate or speak to these kinds of
ruptures, let alone somehow implicitly ratify them and their often unex-
pected consequences. It was not part of the Founders’ rule of recognition in
any sense we can fairly describe. Because law, as Baude and Sachs rightly
stress, emphasizes continuity, jurists and legal practitioners over the years
have certainly proved able, however unconsciously, of erasing these kinds of
ruptures by stressing the broader tradition that has persisted uninterrupted.
But that kind of rhetorical continuity, which portrays change on the terms of
prior legal rules, should not obscure the conceptual rupture it surely works
to mask.39 A great deal of constitutional change, in other words, has resulted
not from the application of the Founders’ own rules of change but as our
legal consciousness increasingly departed from that of the Founders—as we
left the Founders’ legal imagination behind.

Original law originalism, by its own terms, is a manifestation of that
change. Even if it takes seriously the kind of general law that modernism
washed away, in deeper ways the theory’s approach to law evinces the social-

ization of a modern lawyer—the subjects, problems, and techniques com-
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mon to it, as well as the approach to law implicit in it.4° In that regard, the
theory’s view of law and its theoretical makeup bears limited resemblance to
the one assumed by the Founding generation. Original law originalism
might embrace the category of general law, if not the full legal worldview that
once breathed life into it. Original law originalism thus quietly testifies to the
various conceptual ruptures that carried us away from the Founders’ law. It
itself bears the mark of earlier paradigm shifts in legal consciousness that,
being fundamental and conceptual in nature, neither could have been fueled
by prior rules of change nor could have been anticipated by them.

That said, even if original law originalism suffers from these defects, its
social-practice account of our constitutional system nonetheless does seem
to reimagine the Constitution in a way that is far more consonant with the
Constitution’s history and development. Among originalists, only Jack
Balkin has been similarly willing to embrace such a fractured and histori-
cized version of the Founding (and, when it comes to originalism, he has
long been the exception that proves the rule).#* By looking to original law,
Baude and Sachs take a wider vision and treat the Constitution as a capa-
cious body of law. But they seem to do far more than even this. In situating
the Constitution in the context of an original legal system, predicated on the
social practices that informed and authorized it, they don’t merely set an
authoritative text against certain legal backdrops or rules of legal interpreta-
tion.4* Rather, they flirt with erasing the firm distinction between text and
law by depicting legal content and the practices through which it is accessed
and generated as mutually constitutive, and thus mutually irreducible. While
they problematically stress the Constitution’s legal character, they are more
inclined to emphasize a vast, interlocking system of doctrines, rules, as-
sumptions, and norms than a stand-alone text interfacing with stand-alone
interpretive legal rules. Original law originalism thus seems far more capa-
ble of handling an inchoate Constitution embedded in a complex array of
recognized authorities (from the common law to the law of nations to prec-
edent) in which intense and fundamental disagreement at the Founding
nonetheless betrayed commitment to certain shared rules and norms and,
even more importantly, the process of working certain contingent rules and
norms out.®3 Original law originalism seems capable, at least in principle, of
historicizing the Constitution on its own terms. The previously identified

issues that stand in the way of this goal are important and perhaps fatal. Yet,
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if only by hinting at how it might reckon with the Founding in a new way,
original law originalism perhaps points a new way forward.

This might be wishful thinking, however. It could betray an eagerness to
see in Baude and Sachs’s conceptual revisions a move toward a more authen-
tic and richly textured constitutional historicism when, in reality, their brand
of originalism might be fueled by a competing impulse: not to historicize the
Constitution but in fact to clarify (in no less thoughtful a manner) why—in
the domain of legal interpretation—such an exercise is largely beside the
point. Here, original law originalism reveals something about originalist or-
thodoxy, not by breaking from it, but instead by concurring with it. Even if
original law originalism is willing (at least partially) to depart from orthodox
originalism’s conception of the Constitution, it nonetheless seems wedded
to something that has long pervaded all forms of originalism: a strong, al-
most stubborn, sense of continuity between present and past. Despite adopt-
ing a more capacious and historicist form of Founding-era constitutionalism,
Baude and Sachs are ultimately less interested in recovering the Founders’
Constitution as it actually was than they are in forcing the Founding to speak
to the needs of our constitutional present. Indeed, they are invested in re-
turning to the Founding primarily in order to clarify our law today. They are
compelled to do so for the same reasons they think the Founders’ law mat-
ters to begin with: because they believe, as a matter of positive fact, that we
operate in legal continuity with the Founding—that we today are interpret-
ing, elaborating on, clarifying, or adding to the constitutional system that
eighteenth-century Americans enacted.+4 The way we reason about constitu-
tionalism today, by identifying “modern law by way of . . . past law,” is alone
what gives “the law of the past” force and thus what makes originalism the
“ ‘deep structure’ of our constitutional law.”4s

By taking this positive turn, and construing originalism as a modern legal
practice, Baude and Sachs help us see what distinguishes originalists’ origi-
nal Constitution from the one the Founders themselves knew. Whether
Baude and Sachs are correct about our law today, they do seem right that
modern constitutional practice—especially among originalists—typically
engages with the Founding in just the way they describe. Rather than deci-
phering Founding law on its own, we consult it in order to clarify modern
law. Rather than understanding the Founders’ constitutionalism as the

Founders themselves understood it, we contrive a narrative that seamlessly

Gienapp.indd 237 @ 06/06/24 6:44 pm



238 ORIGINALISM AND HISTORY

connects their constitutionalism to ours. Rather than understanding the
Founding generation on their own terms, we force them into conversation
with us, on our terms. We investigate what they thought and did in light of
what we care about, demand that they speak to our problems and answer our
questions, and repackage their observations as a direct commentary on a
Constitution they would scarcely have recognized.4® We see their Constitu-
tion through the lens of ours. We make them speak to us in our constitutional
tongue. We make them a part of our story. Maybe this is all done for compel-
ling legal reasons, in light of the demands of the present and how we reason
about law. But the whole thing is designedly anachronistic. It is the past
shaped by and reduced to the terms of the present.4’

Modern Fiction

What this suggests, and what Baude and Sachs themselves hint at, is that
originalism, as practiced, is in fact primarily a contrived modern legal fic-
tion—a way of construing the past in light of our present commitment to a
single continuous legal and constitutional tradition that enables us to neatly
apply law to unanticipated developments across time.4® Originalism is a way
of constructing and filtering the Founding so that it may speak to us in our
language, on our terms, for our purposes.+ As a description of our actual
practices, that seems broadly accurate. As a way of harmonizing our consti-
tutional tradition and forging a civic identity, it is understandable, maybe
even essential. As a mode of interpreting relics of the past, it is common and
even intuitive. As a way of doing modern constitutional law, it might be
broadly legitimate (such fictions are often foundational to societies and their
legal orders and ought not to be discredited simply because they are con-
trived). But as a way of recovering the actual Constitution brought into being
in the actual eighteenth century, it is surely inadequate. The unbroken conti-
nuity that we often assume with the Founding reveals a great deal about our
modern cultural and legal practices and the “structure of legal justification”
that seems to underlie them.5° But that assumed continuity ultimately tells
us far less about the actual Founding and the Constitution it produced.s*

Recovering that historical Constitution requires an altogether different ap-
proach. It requires appreciating the sharp discontinuities (in conceptual think-

ing and thus legal imagination) that separate past and present, the Founders’
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constitutionalism and our own. And, in light of that recognition, it requires
reconstructing the Founding generation’s own constitutionalism from the
ground up, without the warping influence of our modern assumptions and
legal disputes. It requires joining the Founders’ own constitutional conversa-
tions rather than dragging them into our own. It requires learning how to
navigate their constitutional world rather than imposing what we take to be
perennial concerns onto their unique challenges. It requires starting with
their terms rather than our own.5> Recovering the original Constitution re-
quires, in short, historicizing it—grasping it on its original eighteenth-century
terms.

The illuminating distinction that Richard Rorty once drew between what
he called rational and historical reconstructions of philosophy helps clarify
the sharp differences between these rival ways of engaging with the Consti-
tution of the past. Rational reconstructions of the past, Rorty explained, con-
sist of anachronistically imposing our own vocabulary and problems on
historical figures to enlist them as our conversation partners—forcing their
ideas to speak to us on our own terms. Historical reconstructions, in con-
trast, require rendering historical figures on their own terms by reference to
the concepts and problems that those figures would have recognized.s> A
rational reconstruction and a historical reconstruction of the original Consti-
tution are inherently different. The former, predicated on a stipulated sense
of continuity, constructs a historical Constitution on the terms of the pres-
ent. The latter, working to comprehend discontinuity, recovers an actual his-
torical object that once existed in the past.

When it comes to law generally, there is nothing inherently defective about
rational reconstructions of the past. They pervade legal practice. Law is differ-
ent from history. It asks different questions, solves different problems, and
accordingly, relies on different techniques. Unsurprisingly, its use of the past
is often quite different.>4 The purpose of ordinary legal work is to adjudicate
modern legal disputes. Lawyers and judges draw on historical evidence prin-
cipally to serve this aim—to explain why a case should be resolved one way
and not another. In the common-law tradition especially, turning to the past
to resolve contemporary legal conflicts is expected. In doing so, the past is
made to speak to the legal categories, questions, and controversies of the
present. The goal is not to render the past accurately on its own terms, but to

wrench historical evidence into the present to serve modern-day conceptual
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needs. By its inherent structure, then, legal interpretation promotes histori-
cal anachronism. Ordinary lawyers’ work purposefully distorts the past
according to the imperatives and logic of law. The standard interpretive tech-
niques common to it—the use of analogies, the mining of precedent, the
tracing of doctrine—amount to a stylized form of rhetoric quite distinct from
genuine historical recovery. It answers not to the past but to the criteria of
law’s various language games. The modern lawyer does as the common-law
judge always has: grabs hold of the past to make it speak the language of the
legal present. Like literary or political theorists who read historical texts with
an eye toward what they tell us across time and place rather than what they
might have originally meant in their own times and places, or like most phi-
losophers who purposefully turn past philosophical thinkers into modern
conversation partners in order to illuminate philosophical issues at the ex-
pense of historical ones, modern legal practitioners can happily accept that
there is a sharp difference between their use of the constitutional past and
that past as it actually was.5s

Assuredly, then, modern constitutionalists—not just originalists—have
helped create and reproduce the social practices and supporting culture that
have made the constructed original Constitution. Modern lawyers of all
stripes often cannot help but see the Founding through the perspective of
modern constitutional law.5® The questions they pose, the things they look
for and see when they confront the past, are profoundly shaped, distorted,
framed, and illuminated by the terms of modern legal argument and the
distinctive mindset those terms have quietly inculcated. The socialization
runs so deep and structures so many essential intuitions that this lawyerly
approach to the Founding has become a kind of second nature. One of Baude
and Sachs’s important points is that originalists and non-originalists alike
sanction many of the practices that structure appeals to and uses of the
Founding.5’ “[Clonstitutional law,” as the legal scholar H. Jefferson Powell
once suggested, presupposes a “coherent tradition of argument.”s®

But the disjuncture between the contrived original Constitution and the
historical one poses few of the same difficulties for non-originalists. Not only
do non-originalists almost uniformly accept that the Constitution is essen-
tially shaped by evolving practice, they also have refused to tether their un-
derstanding of the Constitution to its actual historical recovery. They treat

history as a resource, not a command—one source of constitutional legiti-
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macy among many of equal weight. Nothing about doing constitutional law,
appealing to its historical development, or looking to the constitutional past
for legal guidance commits them to the historical project of recovering the
actual eighteenth-century Constitution.

Originalists, by contrast, have committed themselves to the project of exca-
vating and restoring the Founders’ Constitution. It is the crux of their theory.
For them, history is no mere resource, but indeed a command. While other
lawyers might be able to justify anachronistic engagement with the legal past,
originalists can’t. That hasn’t stopped them from trying. To deflect historians’
critiques, they call attention to fundamental differences between law and his-
tory, often of the precise variety just outlined.’® Baude and Sachs have been
especially eager to press these differences, but they are not alone within the
originalist ranks.®® Where originalists err is not in thinking that such differ-
ences are real (they are), but in believing that those differences absolve origi-
nalists of their historical sins. For originalists have committed themselves, by
the terms of their own theory, to a fundamentally different kind of relation-
ship to the past. The anachronisms baked into legal practice undermine their
own stated commitment to recovering the original Constitution as laid down
and understood by eighteenth-century actors. To interpret the Constitution
today along the lines of what Baude and Sachs call ordinary lawyers’ work is,
as a matter of course, to anachronistically drag it into the present. That’s what
ordinary lawyers’ work tends to do. It’s un-originalist by orientation; and, as
aresult, it is in tension with originalism. Originalists, then, cannot claim that
they are merely doing ordinary lawyers’ work, which depends on an artificial
construction of the past, while also insisting that they are recovering the Con-
stitution as it was. They try to have it both ways. They distort the historical
past in light of the logic, fictions, and needs of modern jurisprudence while
also vowing to have recovered something authentic from that same past. The
sleight of hand is often unintentional. As Jud Campbell has aptly put it, “one
worries that originalists often do not appreciate how much th[eir] approach

761 Whether they mean to do so or not, however, originalists

creates a new past.
unwittingly conflate the two distinct kinds of original Constitutions—the
one constructed by our modern legal practices and the one actually found in
history—as if they are one and the same.

Originalists need to make a fundamental choice. Either originalists can rec-

ognize how our modern constitutional practices and habits of mind distort the
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original Constitution and embrace them for the modern fiction that they are
(thus acknowledging that originalists’ narratives of historical recovery are
merely a form of rhetoric derived from legal language games); or originalists
can recover the original Constitution that the Founders actually knew. But orig-
inalists cannot do both. Original law originalism, whatever its shortcomings,
helps reveal—and perhaps even explain—originalists’ unfounded original
Constitution.

Living Constitutionalism by Another Name

By seeing the distinction between constructed and historical reconstruc-
tions of the past, we can appreciate what originalism is and what it is not. In
particular, it helps us understand why originalists have been so hesitant to
historicize the Constitution, why they have been so quick to treat the Consti-
tution in a certain defined way, and what the consequences of those deci-
sions have been for their theory.

Originalism, we can now see, is a position taken up in the context of mod-
ern jurisprudence. It is not really about the past, but the present.®? It is thor-
oughly shaped by a set of modern constitutional practices that inexorably
collapse the Founding and the present into a common constitutional conver-
sation structured by common constitutional terms, assumptions, practices,
and doctrines. The whole endeavor is organized around modern legal ques-
tions, the genre of modern constitutional law, and the organizing logic of
legalistic jurisprudence. Originalism takes for granted the Constitution—an
underlying theory and conception of the Constitution—at the heart of mod-
ern constitutional practice, the one that lawyers and jurists have shaped into
its recognizable form, and the one that modern constitutional doctrine iden-
tifies and makes sense of. Originalism situates constitutional interpretation
in a decidedly legal context, in light of a host of assumptions about how law
works and how courts enforce it, and makes sense of that interpretive enter-
prise by reference to a long-running tradition of legal doctrine and analysis
that fundamentally frames the argumentative field and the kind of moves
that can be made within that field. Originalism is a position taken in this
tradition—a rhetorical move within a modern legal language game.

That means that originalism is predicated on a conception of the Constitu-

tion that is neither original nor essential but has instead evolved over time
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through social practice. It is a constitution whose basic conceptualization (as
manifested in its outlines, content, character) has developed according to how
people (legal professionals most of all) have grown accustomed to identifying,
analyzing, interpreting, and debating it. The Constitution that originalists
(and other moderns) bandy about was forged through and by history. It is a
product of habituated practice. It is a conventional constitution, not an essen-
tialist one. Originalism’s Constitution, in other words, is a living constitution.

Originalists wage merciless war against the idea of a living Constitution
while nevertheless embracing one. They question how any document, not
just the Constitution, could be interpreted in a manner contrary to its original
meaning and wonder how the basic values of constitutionalism could possi-
bly be upheld if the Constitution’s meaning has evolved with the times. That
makes it especially ironic that nothing more clearly illustrates that our Con-
stitution is living than originalist interpretations of it. By unwittingly impos-
ing the modern on the past, by assuming that their constitutionalism was the
Founders’ constitutionalism, originalists pull the Constitution into the pres-
ent and turn it into something it was not. With rare exceptions, originalist
readings of the Constitution are about something other than the eighteenth
century. They show us just what happens when our conceptual scheme
changes, when our views on constitutionalism and law undergo subtle but
profound changes over the course of decades, when our conceptions of con-
stitutional content, communication, and interpretation morph in unexpected
ways. Those standing on the other side of these changes, content to take
them as given, will bear the imprint of the present. Their interpretations of
the Constitution will presuppose everything that has fundamentally changed
the Constitution. The strongest proof that we have a living Constitution is
how originalists matter-of-factly talk about it.

It is understandable why originalists gravitate toward the Constitution as
we know it today. It’s the one that legal professionals, through years of disci-
plinary and intellectual acculturation, have been conditioned to see. It’s the
one debated in modern federal courts and essential to understanding their
rulings. How could a participant situated in that world see the Constitution
differently? It probably makes good sense, moreover, that this kind of consti-
tution is at the heart of modern discussion and debate. For better or worse, it
is the one that speaks to the kinds of constitutional questions that our society

generates. Certainly, no modern lawyer should feel any need to step outside

Gienapp.indd 243 @ 06/06/24 6:44 pm



244 ORIGINALISM AND HISTORY

of these social practices. Yet it is surely ironic, in light of their stated commit-
ments, to find originalists uncritically immersed in them.

It points to a paradox in originalism. The Constitution itself has changed,
but apparently its meaning cannot. We must not interpret a Constitution
that is itself the product of evolving conventions and commitments, accord-
ing to those evolving conventions and commitments. We must recover the
original eighteenth-century meaning of a non-original Constitution that is
itself a modern invention of originalists and their legal foes. We must locate
the original meaning of, not the original Constitution, but a living Constitu-
tion—one that the Founders themselves would have struggled to recognize.
If this seems more than a little peculiar, that’s because it is.

It also points to a problem in originalism. By failing to historicize the Con-
stitution, by conceiving of it in such avowedly modernist terms, originalists
wrench the Constitution into the present. Originalism stands as just another
version of the present imposed on the past. One solution might be to simply
accept that originalism is a modern legal fiction, to concede that it is a way of
appealing to a contrived past from within the genre of modern constitutional
law and jurisprudence. This approach would take the modern conception of
the Constitution that has developed in legal study and Supreme Court dis-
course as given—on the basis of the settled practices of modern law. Within the
conceptual scheme created by that settlement, it would then defend versions
of textualism and historical recovery that make sense within that contrived
rhetorical space. It would also differentiate those who insist on following
that Constitution’s text from those who insist on supplementing it with other
sources of consideration. Finally, as part of the process of taking the text seri-
ously, this approach would look to historical evidence of how different bits of
language were used and understood. All these moves would be predicated
on the shared anachronism baked into modern law, but since the intent
would be to clarify modern legal questions, it could be defensible on its own
terms—at least as long as originalists were to relinquish all claims to genuine
historical recovery.

Among self-identified originalists, only Jack Balkin seems prepared to
fully and explicitly concede the historicist character of the Constitution and
the contingent, constructed nature of the category of original meaning itself.
But he is the exception that proves the rule. Alone among originalists, he has
attempted to fuse originalism with living constitutionalism.® Where other
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originalists have maintained that those are irreconcilable approaches, he has
defended their inherent compatibility. In the process, he has conceded the
historicist character of the Constitution and its meaning while also conced-
ing that originalists construct historical meaning on the basis of modern legal
thinking. Indeed, as he has put it, originalism engages in a “theoretical re-
construction” of the past according to the imperatives of modern legal the-
ory. Those theories “filter, shape and configure the history” into something
that can address the needs and terms of present law.%+ Originalism is com-
patible with living constitutionalism, then, in part because originalism in-
herently transforms the past into something distinctively modern and legal.
It does not recover the past or the Constitution as they were; it shapes them
into something usable and new, on the terms of our legal present.

Less obviously, the same might be said of Lawrence Lessig’s constitutional
translation, which he defends as a kind of originalism (calling it “two-step
originalism”), though it’s far more akin to Balkin’s “living originalism” than
the dominant versions defended by other originalists. “Translation itselfis a
two-step process,” Lessig explains. “In the first step, the translator under-
stands the text in its original context. In the second step, the translator then
carries that first-step meaning into the present or target context.”® It is a
search for “an equivalence between two contexts.”®® This activity is inherent
to U.S. constitutional interpretation, Lessig argues, because the Constitution
is very old, so there’s often a significant gap between the context in which it
was written and the context modern interpreters find themselves in. That
means, importantly, that in translating original meaning into a modern con-
text, interpreters will often have to seemingly change original meaning (at
least as it appears in its original context). A meaning in one context might
not be the same in another context. To preserve the original Constitution, the
interpreter needs to identify what an equivalent interpretation in the changed
context would look like. Like Balkin, Lessig embraces a historicist account of
constitutional development and, on account of that, he advances an uncon-
ventional brand of originalism. It’s a brand of originalism that presupposes
important discontinuities over time—that assumes that modern constitu-
tionalism presents problems and contexts that do not neatly interface with
those found two centuries ago. “Time bends everything,” Lessig tells us.®7 As
a result, he continues, originalists cannot stop once they have arrived at the

Constitution’s original meaning in its original context. They will need to
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wrest that meaning into the present and fit it into a new context. They will
have to take something written in one register and alter it so that it might
speak in a different register. Lessig’s brand of originalism fully acknowl-
edges the modernist impulse that must propel originalist interpretation—it
fully acknowledges that preserving original meaning across time has often
meant defeating that original meaning as understood in its original context.
Lessig is explicit: doing originalism properly means making an old Constitu-
tion speak a modern tongue.%®

The fundamental problem, however, is that other originalists cannot ac-
cept these sorts of concessions without sacrificing the essence of the origi-
nalist project. Originalists could mount a hitherto untested defense of their
tacit assumptions, but only at the cost of admitting that originalism is not
actually what it has always claimed to be and that it can no longer deliver on
its core promises.®9

If originalists admitted that theirs is a modern theory designed to interpret
a modern constitution embedded in modern jurisprudence, doctrine, and
law, they would have to abandon the idea that they are merely recovering
what the Founding generation (and subsequent amenders) understood
themselves to be doing. They would have to acknowledge that originalism
interprets a Constitution that was either unknown to that Founding genera-
tion or deeply contested within it. There are important reasons why they
haven't done so and would be loath to do so. Were originalists to concede,
first, that the Constitution they take for granted is very different from the
Constitution that prevailed at the Founding and, second, that the “original
legal meaning” they speak of is not to be confused with the Constitution’s
actual eighteenth-century meaning, it would be hard to justify originalism to
a public that has long been told that originalism is genuinely grounded in
the eighteenth-century past. The appeal of originalism has always been that
it urges us to look to something objective and real outside our own subjective
interpretive preferences. In looking to the Constitution’s past, we can ensure
that there’s a “ ‘there’ there” governing constitutional interpretation.”® But
it's a lot harder to make that case if it turns out that the “there” there is some-
thing that originalists themselves have put there—if the past they’re appeal-
ing to is simultaneously one they’ve created.

There’s a reason why the Supreme Court, when it has relied on originalist
arguments, has acted as though it’s recovering the actual past. The justices
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certainly haven’t implied that their use of historical evidence is purposefully
anachronistic or premised on distinctively legal fictions. In the landmark Sec-
ond Amendment case District of Columbia v. Heller, which is widely consid-
ered the modern Supreme Court’s most originalist ruling, Justice Antonin
Scalia’s majority opinion never suggested that the Court was interpreting the
amendment from a modern legal perspective.”” Indeed, he never so much as
hinted that the Court’s analysis of what the amendment meant in 1791 was
somehow different from what the amendment actually meant to actual peo-
ple who were actually alive in 1791. Nor did the Court claim that it was en-
gaged in a distinctively legal practice of anachronistically reading the past on
the terms of the present by pretending that eighteenth-century Americans
approached constitutionalism and law the way modern lawyers do today.
As it has in so many other cases, the Court instead suggested that it had
straightforwardly recovered what the amendment meant when it first ap-
peared, without any caveats. There’s good reason why. It is powerful to stake
one’s interpretive activities to the actual past, especially in our constitutional
culture. To say:

We are recovering what the framers and ratifiers actually laid down as they
understood it; we are interpreting the same Constitution that they did—the
one that James Madison and John Marshall held in their minds—in light of
all the premises about constitutionalism and law that informed it.

By contrast, it is a much weaker argument to say:

We are recovering a constructed and, from the standpoint of historical study,
fictive account of the legal past. Our goal is not to understand this matter as
people in the eighteenth century understood it—on their terms. Our goal,
instead, is to understand what those people laid down if we pretend that they
thought about law and constitutionalism as we do today. We know that’s sure to
be anachronistic. We know we won’t be talking about the same Constitution
that James Madison or John Marshall held in their minds. We’re not histori-
ans; we're lawyers in a common-law system doing lawyer’s history, which is
a practical tool designed to aid legal decision-making. When we declare the
original meaning of the Second Amendment, we therefore do so from this
modern legal perspective. That shouldn’t be confused with what the Second
Amendment may have meant to real eighteenth-century people at the time of
its enactment—with that kind of original meaning rooted in the actual past.
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For good reason, originalist jurists never say anything like this. They never
imply a gap between original meaning according to law or originalism and
original meaning according to history. Acknowledging any discontinuity
would vitiate the very cultural and political authority on which originalism
both rhetorically and substantively depends.

And that’s not just because the Founders enjoy a special authority in our
culture, as vital as that may be, but also because a concession like that would
mean abandoning (as discussed in the prior chapter) what has long been the
defining originalist commitment: that originalism restores the Constitution
Jjust as it is and, thus, offers the neutral and objective theory of interpretation
its competitors can’t. Every just-so and just-is claim would have to be relin-
quished alongside the immense argumentative authority that originalism
has long derived from those claims. Originalists would have to abandon
their meta-narrative about fidelity and restoration and defend the theory in
entirely new and different ways. To concede that their conception of the Con-
stitution might be optional would be to abandon their foundational, authori-
tative argument: that originalism is required by the Constitution and is,
alone among interpretive theories, faithful to it. Originalists have long em-
phasized other contingent goods that their theory purportedly delivers: it
respects popular sovereignty, promotes the rule of law, protects reliance in-
terests, gives “We the People” legal notice, promotes stability, protects indi-
vidual rights, and so on. But the value of each of these goods presupposes
that originalists recover an authentic historical Constitution. Their theory is
ultimately defended on the basis of its supposed constitutional fidelity. Orig-
inalism, at bottom, has always claimed to recover the Constitution as it was
and is because fidelity to the Constitution requires fidelity to the Constitution
as it was and is. Originalists have never so much as hinted that their descrip-
tions of the Constitution are a matter of choice—mere food for thought. The
properties they identify in the Constitution are neither accidental nor merely
possible; they are essential.

For conceptual and theoretical reasons as much as rhetorical and political
ones, then, originalists need to claim that their theory is continuous with the
work of the Founding generation. Originalism has long been founded on the
Dbelief that it is staked to and continuous with a deeper history. The very idea
that originalism entails a neutral recovery of the law as originally laid down

necessitates that orientation to the eighteenth-century past.
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Herein lies the fundamental importance of the historical critique of origi-
nalism we have developed here. Our historical investigation has confirmed,
if nothing else, that there is nothing essential nor especially originalist about
originalists’ just-so conception of the Constitution. The Founding genera-
tion thought differently about constitutionalism, and thus the federal Consti-
tution of 1787, than most originalists do today. The conception of the
Constitution that most originalists take for granted is optional. It is anything
but a fixed feature of our constitutional order; it is anything but an essential
byproduct of the ratification of the Constitution as fundamental law. The his-
tory we have documented, therefore, strips originalism of its dominant de-
fenses. The contingency of originalist thinking does not automatically
diminish it—most ideas that human beings celebrate and are willing to die
for are similarly optional, having emerged only through complex contingent
cultural processes. But whether it is good or bad, defensible or illegitimate,
in keeping with long-standing practice or novel, the originalist conception of
the Constitution is emphatically not given, necessary, or required. Nothing
about fidelity to this Constitution, on its own, demands that originalist con-
ception. Nothing about what the Founding generation laid down necessitates
it. We can clearly conceive of the Constitution in a host of different ways
while remaining faithful to it. We could, as just one concrete example, merely
adopt what many of the Founders took the Constitution to be. We could see
its writtenness in non-exclusive terms, its fixed meaning as perfectly com-
patible with informal evolutionary change, its underlying sovereignty as mo-
bile and dynamic, and its status as law entirely apart from any kind of
legalism. If we elected to embrace any of those things, not one of them would
be incompatible with the original Constitution. Originalists can cling to their
favored conception of the Constitution, but they can no longer claim that that
conception is necessitated by the Constitution itself. If they wish to treat the
Constitution as exclusively written, incompatible with evolutionary change,
and distinctively legal in character, then they will have to explain why anyone
else is beholden to their thinking. They can no longer insist—as their theory
has long assumed—that the Constitution simply demands that we see it in
these ways.

Once we appreciate this fundamental point, we can dislodge originalists
from their authoritative perch and force them to defend their theory on equal

footing. Originalists have long assumed, explicitly or surreptitiously, that
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their understanding of the Constitution—as a fixed legal text—is inherent to
the Constitution itself, as confirmed by the fact that their understanding hap-
pened to be the understanding that prevailed at the Founding. Moving for-
ward, originalists must either rebut the history of the Founders’ Constitution
or, alternately, concede that their conception of constitutional adjudication
and jurisprudence is, as a matter of historical fact, an anachronism—and
defend their theory as the fully modernist endeavor it is. That can be done,
but not without conceding the bulk of originalism’s rhetorical force, argu-
mentative appeal, and most important of all, its own account of its legiti-
macy.

Stripped of the authoritative grounding of history, originalism will need to
stand on its own. Originalism might be able to survive that transformation,

but only by reinventing itself and abandoning what it has long claimed to be.
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Conclusion: Our Historical Constitution

I have always called our Constitution a Game at Leap frog.

— John Adams to Benjamin Rush, Sept. 8, 1808

ORIGINALISM IS STAKED TO HISTORY—but that history proves its undoing.
At bottom, it is a theory founded on the authority of the past—premised on
recovering what was laid down centuries ago—and yet, to its core, it is pred-
icated on the assumptions and sensibilities of modern constitutional law.
Originalism’s avowed modernism is sharply at odds with the theory’s stated
fidelity to recovering the past on its own terms. By its posture and presup-
positions, the theory quietly wrenches the Constitution into the present,
while claiming to recover the Constitution in its pure original form. Origi-
nalism takes for granted—indeed depends upon—a Constitution and brand
of constitutionalism largely unknown at the time of the Founding.

By and large, originalists have always assumed that the Constitution and
constitutionalism so familiar to them and modern legal debate has been
around since the beginning. The object of interpretation, the methods for
interpreting that object, the character of fundamental law, the essential ways
that constitutions acquire and communicate content—originalists believe
that all of it has more or less held steady since 1787.

But eighteenth-century constitutionalism was markedly different from the

brand of constitutionalism familiar to us today. The Founding generation
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understood constitutions differently than we do because they understood
law (natural law, common law, and fundamental law), liberty (representa-
tion, rights, and governance), and above all constitutionalism (the content,
character, interpretation, and enforcement of constitutions) much differ-
ently than we do. Only once we’ve done the painstaking work of inhabiting a
different constitutional worldview can we begin deciphering the complex
things the Constitution expressed at the time it first appeared.

This disjuncture between constitutional past and present matters. It
shows that originalists’ dominant conception of the Constitution is not
grounded in history as they assume it must be. It shows that originalists’
Constitution is anything but given. Originalists can no longer take the Con-
stitution for granted.

Originalists can’t have their cake and eat it too. They cannot claim the man-
tle of neutrality and objectivity while substituting a modern Constitution for
a genuinely historical one. Originalism will require a deeper historical de-
fense than its champions have thus far offered—one that presses beneath
their familiar claims about original meaning, fixation, or constraint and reck-
ons with the original Constitution itself. But if originalism is, instead, a mod-
ern jurisprudential fiction, it must be defended as one. Originalists must
concede that their constructed Constitution is different from the one known
to the Founding generation. They must explain why their constructed Consti-
tution preserves any of originalism’s long-standing aims. And they must

show why their constructed Constitution deserves our fidelity.

However originalists choose to handle the challenge of history, we should all
reckon with the fact that our constitutional past was so very different from
our present. Sometimes, when told that the past is a foreign country, people
recoil. What value is there in learning that our constitutional history is so
remote from our present needs and concerns? If true, wouldn’t that only
prove its irrelevance? If its significance is merely antiquarian, why bother?
What purpose could there be in studying something that is said to be so re-
moved from our own challenges? Worse, wouldn’t that undermine our own
commitment to the Constitution and the legal system it governs to admit
that it was created with a different worldview in mind? How can we carry on
if it turns out that Founding-era constitutionalism is so different from its

modern counterpart—if the continuity that is so often assumed between our
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Founding and our present masks sharp discontinuities between the Found-
ers’ conceptual world and our own?

This reaction is doubly misguided. It is misguided, first, because the past
is whatever it is. We can’t pretend it was otherwise simply because we’d like
to believe that it was so. If particular legal theories, such as originalism, de-
pend on strong continuity with the past, then that’s their problem to work
through, not the past’s problem to accommodate. We can’t lie about history
just to ensure its immediate relevance to modern law. If it turns out that dis-
continuities between past and present create insurmountable challenges for
judges and lawyers, then perhaps cases shouldn’t be decided by turning to an
authoritative past. That may seem like a provocative suggestion, but it needn’t
provoke a crisis. For well over two centuries, we’ve had a (more or less) func-
tioning constitutional system whose workability has seemingly been predi-
cated on something other than strong continuities with past imperatives. Our
constitutional assumptions have been transformed many times over, and yet
we're still here. And ifit’s true that our contemporary constitutional practices
hinge on the appearance of continuity, then that tells us something about
ourselves and the kinds of fictions we, like all peoples, rely on.

Denying the foreignness of the past out of fear that historicizing it diminishes
its relevance, meanwhile, gets things exactly backward. Appreciating the discon-
tinuities between our past and our present offers us something of profound
value: self-understanding.” It puts us in a position to better understand our own
constitutional practices and the historical contingencies that have produced
them. It forces us to justify our approach on new grounds—as something other
than what necessarily follows from honoring our Constitution. It allows us to
glimpse concrete alternatives—entirely different ways of reckoning with our
constitutional order—and consider anew whether any are superior to those we
have embraced. In short, it lets us see what we’ve really been doing all along.

In reconstructing the Founding as it was and bringing the differences be-
tween constitutionalism past and present into sharper relief, what we ulti-
mately gain is a deeper understanding of the U.S. Constitution itself. We
glimpse the true nature of our Constitution and with that the essence of our

constitutional project.

In the face of criticism, originalists often counter with a familiar question:
If not originalism then what? It takes a theory to beat a theory, they insist.
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Maybe originalism has defects, but to paraphrase Winston Churchill’s de-
fense of democracy, originalism still might be better than all other options.
Here, as ever, originalists are skilled at building the presumption in their
favor. Before anyone answers their question, originalists first should answer
a different one: Why should we adopt originalism rather than merely con-
tinue to employ long-standing American constitutional practice?

The Constitution, as Jack Balkin observes, offers a framework of gover-
nance consisting of specific rules on top of which are layered broad standards
and principles.? It offers little concrete guidance on how to construe the rules
or the principles or relate the principles to the rules. It doesn’t tell us what
should happen when two or more principles come into competition. It can’t
determine whether the rules plus the principles are exhaustive or which the-
ory of law, conception of liberty, or understanding of state power they presup-
pose. And it provides no clarity about which institutions (if any) should resolve
this maze of uncertainties. It sets something dynamic in motion, requiring its
subsequent users, through an essentially iterative process, to both work it out
and work out how to work it out. Such might be true of all constitutions, but it
is assuredly true of ours. This description best captures what has actually hap-
pened over the two-plus centuries since the framers gathered in Philadelphia
in the summer of 1787. Scores upon scores of people, operating across differ-
ent venues and institutional settings, from the courts to the streets, have taken
the Constitution as they found it and shaped it in the ways they could, push-
ing out and reimagining, laying down certain interpretations, entrenching
certain habits and regularities, such that anything anyone has done with the
Constitution at any given moment has owed considerably more to the collec-
tive socialization of prior constitutional debate—and the accumulated prece-
dent, doctrine, norms, and habits that have fallen out of it—than anything
else. What has always mattered is not what the Constitution in some brute
sense requires but the set of things that any generation of interpreters take for
granted about it in light of what they’ve inherited: the assumed starting point
for conversation, the framework of debate, and the implicit logic governing
the available moves. The Constitution must be seen from somewhere. What
people have seen and imagined they can do from there—what they believe
constitutionalism at bottom is—has been a product of that prior debate.

No doubt a vital feature of this practice has been presumed continuity over
time and a desire to remain faithful to that continuous tradition. But even if
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the sense of continuity has been steady, maintaining that perceived continu-
ity has undoubtedly wrought significant change as inherited principles and
imperatives have been asked to speak across time. Applying the past to the
present has involved significant translation, which in and of itself has usu-
ally triggered underlying change.3 That translation can be faithful, but surely
not in claiming to honor the past on its own terms while otherwise pulling it
toward the present. The history of U.S. constitutionalism has been a history
of this kind of translation across time and through controversies and de-
bates. It is the kind of activity that by its nature produces change. To translate
a past that speaks one language into a present that speaks another is to cre-
atively modify and elaborate. That’s what there is. The practice of maintain-
ing the tradition and performing fidelity to it, therefore, has unsurprisingly
altered the constitutional space in unexpected and transformative ways, not
least because what counts as constitutional continuity and fidelity has had to
be worked out by the very practices meant to reinforce each. That historically
embedded practice has been the essence of our constitutionalism.

Given that originalists propose overhauling this long-running practice
of dynamic constitutional translation—which better describes our own
practices—they need to explain why. The burden does not fall on non-
originalists.

Too often we are unwilling to embrace our constitutional practices for what
they have been. In our search for certainty and final authority, we try to turn
the Constitution into the end of argument. We struggle with the idea that the
Constitution itself might be enmeshed in the precise argumentative prac-
tices it is meant to regulate and control. Yet the Constitution’s own history
shows how entangled the two have always been.

The Constitution’s early history reveals the historicist foundations upon
which the Constitution has always been built. At the Founding, creating and
conceiving of the Constitution were inextricably intertwined.4 If we reckon
with the contested nature of the original Constitution’s character and attend
to the dynamic process through which constitutional debate constituted that
Constitution, we’ll see how inseparable the object we call “the Constitution”
has always been from the practices that have tacitly shaped and defined it. We
can see how efforts to conceive of the Constitution have been continuously
interwoven with the object itself—how our own ingrained assumptions about
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how to describe, delineate, and debate the Constitution have themselves been
the product of the very historical processes they have been deployed to regu-
late. The Constitution cannot be separated from its history, because, in a
meaningful sense, the Constitution is that history.

We ought to welcome this realization. The Constitution was a political
creation intended to structure political argument in a political society. It was
born of political debate and political compromise and broke new ground in
the history of self-government. It should come as no surprise how uncertain
and contested the Constitution proved to be. It needed to be worked, and so
it was. Asking the Constitution to be more than it is misconceives its pur-
pose and asks us to be something other than a democratic people. Democ-
racy should invite and embrace historicism.5 It should make us comfortable
with the reality that our world is structured by a form of fundamental politi-
cal and legal authority that is shaped by the practices we use to appeal to that
authority. Our claims about the Constitution will always presuppose a set of
contingent assumptions about the activity in which we are engaged.

We have tried for too long to escape the historical dimensions of our Con-
stitution, to see it as apart from history, as though it were a set of fixed axioms
awaiting discovery. The originalism debate is predicated on this unfortunate
impulse, one we should overcome. At long last, we ought to appreciate what

the Constitution’s own history reveals: our historical Constitution.
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Reconstruction amendments were added illegally and that, on account of those
revolutionary means, they worked a broader transformation in the constitutional
order. Bruce Ackerman, We the People: Transformations (Cambridge, Mass.: Har-
vard University Press, 1998), 99-100, 115-16.

Marshall, “Reflections on the Bicentennial of the United States Constitution,” 4.

Chapter 1. Originalist Assumptions

Epigraph: Ludwig Wittgenstein, Philosophical Investigations, trans. G. E. M. Ans-
combe (New York: Macmillan, 1953), sec. 129.

. Some originalists have concentrated on the nature of the Constitution itself. See

Evan D. Bernick and Christopher R. Green, “There Is Something That Our Consti-
tution Just Is,” Texas Review of Law & Politics 277 (Fall 2022): 26677, 303—04, 306—
o7, which builds from Christopher R. Green, “ “This Constitution’: Constitutional
Indexicals as a Basis for Textualist Semi-Originalism,” Notre Dame Law Review
84 (Apr. 2009): 1607—74; Green, “Constitutional Truthmakers.” Even this work,
though, is noteworthy for what it assumes and its unwillingness to approach the
Constitution on an unfamiliar set of terms. In more ways than not, then, it sup-
ports the trend emphasized here. A recent article by Stephen Sachs gestures in this
direction as well, by distinguishing originalism as a theory of what makes certain
claims about the Constitution correct (a standard) and originalism as a method for
obtaining those correct answers (a procedure). See Stephen E. Sachs, “Original-
ism: Standard and Procedure,” Harvard Law Review 135 (Jan. 2022): 777-830. It too
sidesteps essential issues, however. For more, see chapter 77, note 87.

. Solum, “What Is Originalism?,” 32—38.

3. Lawrence B. Solum, “The Fixation Thesis: The Role of Historical Fact in Original
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Meaning,” Notre Dame Law Review 91 (Nov. 2015): 1—78.

. Lawrence B. Solum, “The Constraint Principle: Original Meaning and Constitu-

tional Practice,” 2—3n1 (unpublished manuscript, last revised Apr. 6, 2019), https://
papers.ssrn.com/sol3/papers.cfm?abstract_id=2940215.

. In addition to the former justice Antonin Scalia, current Supreme Court justices

Neil Gorsuch and Amy Coney Barrett are vigorous champions of this brand of
originalism, as are most self-proclaimed originalist judges on the lower federal
courts. In the academy, meanwhile, public meaning originalism predominates
among originalist legal scholars. “Public Meaning Originalism [is] the most prom-
inent member of the originalist family of constitutional theories.” Barnett and So-
lum, “Originalism After Dobbs, Bruen, and Kennedy,” 436. “[TThe mainstream of
contemporary originalism today seeks the original public meaning of the text, not
the original intent of the framers.” Kurt T. Lash, “ ‘Resolution VI': The Virginia
Plan and the Authority to Resolve Collective Action Problems Under Article I, Sec-
tion 8,” Notre Dame Law Review 87 (June 2012): 2146. See generally Solum, “What
Is Originalism?,” 22—23.

. For their writings, see the introduction, note 35.
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. Among those who seem to fit this description is Kurt Lash, who tends to look to

concrete original understandings of key constitutional provisions, especially
among those who ratified them, to decode their public meaning. See, e.g., Lash,
“ ‘Resolution VI,” ” 213233, 2146, 2152—63; Kurt T. Lash, “The Sum of All Dele-
gated Power: A Response to Richard Primus, ‘The Limits of Enumeration,” ” Yale
Law Journal Forum 180 (Dec. 2014): 189—95. More theoretically inclined public
meaning originalists tend to distinguish between original subjective understand-
ing (or the original intent of the ratifiers) and objective public meaning of the
Constitution’s words, which can be deciphered only through analysis of contempo-
rary linguistic usage.

. John McGinnis and Michael Rappaport are the leading champions of this ap-

proach. On their theory, see chapter 7.

. In the discussion to follow, I allude to most of them, including original law origi-

nalism, which is associated with William Baude and Stephen Sachs and, in crucial
respects, approaches the Constitution much differently than other forms of origi-
nalism. On their theory, see chapter 10.

Originalist inquiry, like most constitutional interpretation, is focused on the Con-
stitution’s more open-ended provisions (“executive power,” “necessary and proper,”
“freedom of speech,” “due process of law”) that carry such enormous weight in
defining the government’s powers, federal-state relations, or individual liberties—
or what Sanford Levinson has called the “Constitution of Conversation”—as op-
posed to those hardwired features of constitutional structure and design (such as
the requirement that each state gets two senators or the president of the United
States must be at least thirty-five years of age) that are never the source of interpre-
tive controversy, which Levinson has called the “Constitution of Settlement.” See
Levinson, Constitutional Faith, 246—54. The only way to determine the original
meaning of the first kind of provision is to look beyond the Constitution’s text to
contemporary usage of the key phrases found in the provision. That means in ef-
fect consulting the same body of concrete historical evidence as other originalists,
looking to concrete examples of framers’ intent, ratifiers’ understanding, or early

” «

» o«

debate and practice, not because original intent, expected application, or post-rati-
fication practice either determines or trumps original meaning, but because they
are our best, and often only, evidence of that meaning. So most of the time, an
original intent originalist can be found consulting original intent because that
holds the key to original meaning, while an original understanding originalist can
be found consulting original understanding because that holds the key to original
meaning. And a public meaning originalist, despite resolutely distinguishing orig-
inal public meaning from either framers’ intent or ratifiers’ understanding, can be
found consulting much the same evidence as these other originalists because it is
said to be good evidence, not of subjective intent or understanding, but of public
meaning itself. As Michael McConnell has stated, “a practitioner of original public
meaning will necessarily rely on much the same sources and methods as a practi-
tioner of original intent.” Michael W. McConnell, The President Who Would Not Be
King: Executive Power Under the Constitution (Princeton, N.J.: Princeton University
Press, 2020), 13. No matter then the clear theoretical distinctions that have been
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mapped separating them, public meaning originalism and other kinds of original-
ism tend to look quite similar in practice.

On originalism’s diversity, compare Solum, “Originalism Versus Living Constitu-
tionalism,” 125055, 1262—71 (arguing that, despite its diversity, originalism is co-
herent and unified), with Colby and Smith, “Living Originalism” (arguing that
originalism’s ever-increasing diversity suggests that it is anything but coherent and
unified).

On how this tendency is endemic of all prescriptive legal theories, see Jeremy K.
Kessler and David E. Pozen, “Working Themselves Impure: A Life Cycle Theory of
Legal Theories,” University of Chicago Law Review 83 (Fall 2016): 1819—92, esp.
1820-25, 1844—47.

On the divergence between academic and judicial or political originalism, see Se-
gall, Originalism as Faith, 122—40; Chemerinsky, Worse Than Nothing, 139—0s5;
Colby, “The Sacrifice of the New Originalism,” 714-16, 771-73; Michael C. Dorf,
“The Undead Constitution,” Harvard Law Review 125 (June 2012): 2014, 2020-23;
Jamal Greene, “The Case for Original Intent,” George Washington Law Review 8o
(Nov. 2012): 1683-1706; Balkin, Memory and Authority, 163—68; Richard H. Fallon,
Jr., “Selective Originalism and Judicial Role Morality,” Texas Law Review 102 (Dec.
2023): 221-304. When it suits them, academic originalists are quick to distinguish
their work from that of originalist judges. But only up to a point, for what they gain
in intellectual respectability they risk losing in broader impact. Often then, they are
just as eager to identify what unites originalists in the academy with those on the
bench. Colby, “The Sacrifice of the New Originalism,” 776-78.

In attempting to bring the dominant originalist conception of the Constitution into
focus, I have not tried to cite everything from the vast and ever-proliferating origi-
nalist literature but instead have tried to call attention to those arguments that best
capture the kind of assumptions that I believe pervade originalist thinking. Any
effort to bring the broader picture into focus is potentially vulnerable to the objec-
tion that it overlooks certain nuances or differences. Although originalists too of-
ten deflect criticism by hiding behind distinctions of their own making, there are
meaningful differences distinguishing varieties of the theory. [ remain convinced,
nonetheless, that a set of common assumptions unite most originalists who might
otherwise see themselves apart and that it is important to bring those less-appreci-
ated commonalities into focus because of the foundational, and often unrecog-
nized, work they perform.

See Andrew W. Coan, “The Irrelevance of Writtenness in Constitutional Interpre-
tation,” University of Pennsylvania Law Review 158 (Mar. 2010): 1025-46; Thomas B.
Colby, “Originalism and Structural Argument,” Northwestern University Law Review
113 (2019): 1297-98, 1303—06; George Thomas, The (Un)Written Constitution
(New York: Oxford University Press, 2021), 35-55. The originalist Stephen Sachs,
in suggesting that originalism need not be predicated on text, otherwise confirms
the orthodoxy. See Stephen E. Sachs, “Originalism Without Text,” Yale Law Journal
127 (Oct. 2017): 156-69.
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16. Steven G. Calabresi and Saikrishna B. Prakash, “The President’s Power to Execute
the Laws,” Yale Law Journal 104 (Dec. 1994): 551; Mitchell N. Berman, “The Trag-
edy of Justice Scalia,” Michigan Law Review 115 (Apr. 2017): 790—9I.

17. See, e.g., Akhil Reed Amar, “A Few Thoughts on Constitutionalism, Textualism,
and Populism,” Fordham Law Review 65 (Mar. 1997): 1657. The Constitution is de-
scribed as something that can be put in one’s pocket in Bernick and Green, “There
Is Something That Our Constitution Just Is,” 26677, 303—07.

18. Solum, “The Fixation Thesis,” 15, 25—-26; Barnett, Restoring the Lost Constitution,
102-11; Green, Equal Citizenship, Civil Rights, and the Constitution, 7-8.

19. Sachs, “Originalism Without Text,” 157.

20. Lawrence B. Solum, “Communicative Content and Legal Content,” Notre Dame
Law Review 89 (Dec. 2013): 484—507. “Constitutional interpretation” is “the activity
that discerns the communicative content (linguistic meaning) of the constitutional
text.” Solum, “Originalist Methodology,” 2772.

21. Randy E. Barnett, “The Gravitational Force of Originalism,” Fordham Law Review
82 (Nov. 2013): 413-17 (quote at 413).

22. Solum, “Originalist Methodology,” 286-91; Barnett, “The Misconceived Assump-
tion About Constitutional Assumptions,” 617-26; Balkin, Living Originalism, 6—7,
14-16, 23-34, 256—73; Michael W. McConnell, “The Importance of Humility in
Judicial Review: A Comment on Ronald Dworkin’s ‘Moral Reading’ of the Consti-
tution,” Fordham Law Review 65 (Mar. 1997): 1280-81.

23. “Construction” is defined as the activity of giving the Constitution meaning where
interpretation runs out, or when the text’s meaning is sufficiently vague, ambigu-
ous, or indeterminate that it cannot generate a constitutional rule. See Keith E.
Whittington, “Constructing a New American Constitution,” Constitutional Com-
mentary 27 (Fall 2010): 119—38; Lawrence B. Solum, “Originalism and Constitu-
tional Construction,” Fordham Law Review 82 (Nov. 2013): 453—538; Randy E.
Barnett and Evan D. Bernick, “The Letter and the Spirit: A Unified Theory of Orig-
inalism,” Georgetown Law Journal 107 (Oct. 2018): 10-18.

24. Lawrence B. Solum, “Originalism and the Unwritten Constitution,” University of
Illinois Law Review 2013 (2013): 1935—84, esp. 1947-80. Solum’s case for how extra-
textual sources beyond the written Constitution can be used in originalist interpre-
tation underscores the presumed textual nature of the Constitution. He claims that
extratextual sources can illuminate the text—by providing evidence of linguistic
meaning or enriching the semantic meaning by providing context. Or such sources
can supplement the text where its meaning runs out through constitutional con-
structions that are “bound to the text.”

25. Randy E. Barnett, “Underlying Principles,” Constitutional Commentary 24 (Sum-
mer 2007): 413.

26. Michael Stokes Paulsen, “The Text, the Whole Text, and Nothing but the Text, So
Help Me God: Un-Writing Amar’s Unwritten Constitution,” University of Chicago
Law Review 81 (Spring 2014): 1385.

27. This provides a constitutive theory of constitutional substance, related to the mo-
nist constitutive theory of law that Mitchell Berman has identified among original-
ists. Berman, “Our Principled Constitution,” 1342—44.
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28. For a revealing example, see Solum, “Originalist Methodology,” 272.
29. For a comprehensive defense, see Lawrence B. Solum, “The Public Meaning The-
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sis: An Originalist Theory of Constitutional Meaning,” Boston University Law Re-
view 101 (Dec. 2021): 1953-20438.

Corpus linguistics studies the use and structure of language through the compila-
tion and analysis of a large body of texts, promising to offer a big-data empirical
approach to naturally occurring linguistic practice. Solum, “Originalist Methodol-
ogy,” 283—84; Lawrence B. Solum, “Triangulating Public Meaning: Linguistics, Im-
mersion, and the Constitutional Record,” Brigham Young University Law Review 6
(2017): 1643—49; James C. Phillips, Daniel M. Ortner, and Thomas R. Lee, “Corpus
Linguistics & Original Public Meaning: A New Tool to Make Originalism More
Empirical,” Yale Law Journal Forum 126 (May 2016): 21-32; Thomas R. Lee and
James C. Phillips, “Data-Driven Originalism,” University of Pennsylvania Law Re-
view 167 (Jan. 2019): 261-336; Jennifer L. Mascott, “Who Are ‘Officers of the
United States’?,” Stanford Law Review 70 (Feb. 2018): 465-507; Max Crema and
Lawrence B. Solum, “The Original Meaning of ‘Due Process of Law’ in the Fifth
Amendment,” Virginia Law Review 108 (Apr. 2022): 467-68, 485—92.

They did so in large measure to combat the Supreme Court’s willingness to iden-
tify unenumerated constitutional rights. See Bork, “Neutral Principles and Some
First Amendment Problems”; Edwin Meese III, “The Law of the Constitution,”
Tulane Law Review 61 (Apr. 1987): 986.

See Steven D. Smith, “That Old-Time Originalism,” in Huscroft and Miller, Chal-
lenge of Originalism, 223—45, which laments originalism’s turn toward overly re-
fined, esoteric theorizing.

See for instance the important work of Michael McConnell, which eschews the
highly theoretical linguistic approach to originalism and instead maintains a tradi-
tional commitment to the kind of historical analysis that has become less common
among originalists. McConnell, The President Who Would Not Be King, esp. 13—14,
365n17.

Original methods originalists thus readily adopt the standard text-based public
meaning originalist definition of “constitutional meaning.” See John O. McGinnis
and Michael B. Rappaport, Originalism and the Good Constitution (Cambridge,
Mass.: Harvard University Press, 2013), 8.

Many have claimed that virtually all originalists agree on this point. See Lee and
Phillips, “Data-Driven Originalism,” 264—75; Stephen E. Sachs, “Originalism as a
Theory of Legal Change,” Harvard Journal of Law & Public Policy 38 (Summer 2015):
822, 828-29; Solum, “Triangulating Public Meaning,” 1626-29; John O. McGin-
nis and Michael B. Rappaport, “Unifying Original Intent and Original Public
Meaning,” Northwestern University Law Review 113 (2019): 1373. An original inten-
tions originalist might contend that the framers’ or ratifiers’ original constitutional
preferences are the object of originalist interpretation, but the dominant pattern
still holds. Public meaning originalists often argue, after all, that public meaning
originalism and original intentions originalism are consistent. See Lawrence B.
Solum, “Intellectual History as Constitutional Theory,” Virginia Law Review 101
(June 2015): 1136.

06/06/24 6:44 pm



270 NOTES TO PAGES 24-25

36. For the earlier critiques, see Henry V. Jaffa, Original Intent and the Framers of the
Constitution: A Disputed Question (Washington, D.C.: Regnery, 1994); for recent
critiques, see Vermeule, Common Good Constitutionalism; Hadley Arkes, Mere Nat-
ural Law: Originalism and the Anchoring Truths of the Constitution (Washington,
D.C.: Regnery, 2023). The influential legal philosopher Ronald Dworkin leveled a
similar criticism against early originalism, specifically targeted at originalist Rob-
ert Bork, not in defense of reading natural law principles, but rather principles of
political morality, into the Constitution. This critique was an offshoot of Dworkin’s
broader challenge to legal positivism as espoused by theorists like H. L. A. Hart.
Law was a branch of political morality, Dworkin claimed. Legal interpretation and
decision-making necessarily relied upon normative judgments, rather than merely
semantic or logical assumptions. Originalists were thus mistaken in claiming that
they could bracket morality or political values simply by following what the Consti-
tution’s framers or ratifiers had, as a positive matter, laid down, for that could not
explain at what level of generality their pronouncements ought to be interpreted.
See Ronald Dworkin, “Bork’s Jurisprudence,” University of Chicago Law Review 57
(Spring 1990): 657—78, esp. 663—64. For Dworkin’s theory of law, see Ronald
Dworkin, Law’s Empire (Cambridge, Mass.: Harvard University Press, 1986); for
his theory applied to the Constitution, see Dworkin, Freedom’s Law.

37. Jeftrey A. Pojanowski and Kevin C. Walsh, “Enduring Originalism,” Georgetown
Law Journal 105 (Nov. 2016): 97-158; Lee |. Strang, Originalism’s Promise: A Natural
Law Account of the American Constitution (New York: Cambridge University Press,
2019); J. Joel Alicea, “The Moral Authority of Original Meaning,” Notre Dame Law
Review 98 (Nov. 2022): 1-60.

38. It could be said that some of these natural law originalists, especially Pojanowski
and Walsh, suggest that moral facts can alter the positive law. Though, even then,
their claim is not that natural law alters the content of the Constitution so much as
that it suggests when the positive law of the Constitution might be legally deficient.

39. In this regard, these recent natural law defenses of originalism are similar to
Randy Barnett’s natural-rights-based justification of originalism. The Constitution
is legitimate, he has argued, not because of how it was made, but because if inter-
preted in accordance with its original textual meaning, it suitably protects natural
rights. The Constitution itself, though, is a positive construction, one whose con-
tent is a function of what its language empirically communicates. See Barnett,
Restoring the Lost Constitution, 1-119.

40. Solum, “The Fixation Thesis,” 36.

41. Steven D. Smith, “Reply to Koppelman: Originalism and the (Merely) Human
Constitution,” Constitutional Commentary 27 (Fall 2010): 192—-93, 198—99.

42. See Scalia, A Matter of Interpretation, 3—47; Lawrence B. Solum, “Constitutional
Texting,” San Diego Law Review 44 (Feb.—Mar. 2007): 123—52; Kesavan and Paulsen,
“The Interpretive Force of the Constitution’s Secret Drafting History,” 1127-33; An-
tonin Scalia and Bryan A. Garner, Reading Law: The Interpretation of Legal Texts (St.
Paul, Minn.: West, 2012); Ilan Wurman, A Debt Against the Living: An Introduction
to Originalism (New York: Cambridge University Press, 2017), 129-33.

43. Scalia, A Matter of Interpretation, 38.
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See Strauss, The Living Constitution, 1—3; Solum, “Originalism Versus Living Con-
stitutionalism,” 127071, 1276-77, 1281.

Solum, “The Fixation Thesis,” 1-2, 15-16, 76—78; Lawson, “On Reading Recipes
... and Constitutions”; Saikrishna B. Prakash, “The Misunderstood Relationship
Between Originalism and Popular Sovereignty,” Harvard Journal of Law & Public
Policy 31 (Spring 2008): 485—91; Scalia, A Matter of Interpretation, 40—41; Scalia
and Garner, Reading Law, 78—9o. Or the content of any communication is fixed at
the time of its utterance. See Wurman, A Debt Against the Living, 30-35.
Whittington, Constitutional Interpretation, 47—61, 124—27; Gary L. McDowell, The
Language of Law and the Foundations of American Constitutionalism (New York:
Cambridge University Press, 2010), 48-54; Pojanowski and Walsh, “Enduring
Originalism,” 126-35.

See Barnett, Restoring the Lost Constitution, 102—1I.

Solum, “The Fixation Thesis.” The “fixation thesis” is “a thesis about the activity of
discovering the communicative content of the constitutional text” that states that
the Constitution’s “communicative content” was “fixed at the time of origination.”
Solum, “The Fixation Thesis,” 15.

For an example, see John O. McGinnis and Michael B. Rappaport, “The Constitu-
tion and the Language of the Law,” William & Mary Law Review 59 (Mar. 2018):
1325.

Barnett and Solum, “Originalism After Dobbs, Bruen, and Kennedy,” 479.

Just consider how Lawrence Solum describes the fixation thesis: It is “an obvious
and banal truth” that is “uncontroversially true.” Solum, “The Fixation Thesis,” 78.
Balkin, Living Originalism, 6—7, 12—13, 100—04; Mark D. Greenberg and Harry Lit-
man, “The Meaning of Original Meaning,” Georgetown Law Journal 86 (Jan. 1998):
586—97; Christopher R. Green, “Originalism and the Sense-Reference Distinc-
tion,” St. Louis University Law Journal 50 (Winter 20006): 555—628; Barnett, “The
Misconceived Assumption About Constitutional Assumptions.”

Balkin, Living Originalism. On how this blurs the differences between originalism
and non-originalism, see Colby, “The Sacrifice of the New Originalism,” 744-76;
Segall, Originalism as Faith, 91-102.

Akhil Reed Amar, “The Document and the Doctrine,” Harvard Law Review 114
(Nov. 2000): 45-48; Barnett, “The Misconceived Assumption About Constitu-
tional Assumptions,” 659—60; Solum, “Originalist Methodology,” 272-76.

Gary Lawson and Guy Seidman, “Originalism as a Legal Enterprise,” Constitutional
Commentary 23 (Spring 2000): 47-80; McGinnis and Rappaport, “The Constitu-
tion and the Language of the Law,” 1355-1400; McDowell, The Language of Law,
248-51; Pojanowski and Walsh, “Enduring Originalism.” Though not all concep-
tions of law are the same. Original law originalism has a different sort in mind. See
William Baude and Stephen E. Sachs, “Grounding Originalism,” Northwestern Uni-
versity Law Review 113 (2019): 1455—92.

Scalia and Garner, Reading Law; William Baude and Stephen E. Sachs, “The Law of
Interpretation,” Harvard Law Review 130 (Feb. 2017): 1079-1147.

Scalia, “Originalism: The Lesser Evil,” 854.
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58. John O. McGinnis and Michael B. Rappaport, “Original Methods Originalism: A
New Theory of Interpretation and the Case Against Construction,” Northwestern
University Law Review 103 (Spring 2009): 755-58; 765—72; McGinnis and Rappa-
port, Originalism and the Good Constitution, 116-38; Robert G. Natelson, “The
Founders’ Hermeneutic: The Real Original Understanding of Original Intent,”
Ohio State Law Journal 68 (2007): 1239—-1306. Other originalists, meanwhile, have
argued that there were clear default rules for interpreting a text like the Constitu-
tion when it first appeared. See Saikrishna B. Prakash, “Unoriginalism’s Law With-
out Meaning,” Constitutional Commentary 15 (Fall 1998): 540—46; Paulsen, “Does
the Constitution Prescribe Rules for Its Own Interpretation?,” 86061, 872-73,
883; Anthony J. Bellia Jr. and Bradford R. Clark, “The Constitutional Law of Inter-
pretation,” Notre Dame Law Review 98 (Dec. 2022): 519—616.

59. McGinnis and Rappaport, “Unifying Original Intent and Original Public Mean-
ing,” 1396-99.

6o. Lawson and Seidman, “Originalism as a Legal Enterprise,” 8o.

61. McGinnis and Rappaport, “The Constitution and the Language of the Law.”

62. Solum, “The Public Meaning Thesis,” 1975-82.

63. Saikrishna B. Prakash and John C. Yoo, “The Origins of Judicial Review,” University
of Chicago Law Review 70 (Summer 2003): 887-982.

64. John F. Manning, “Separation of Powers as Ordinary Interpretation,” Harvard Law
Review 124 (June 2011): 2025.

Chapter 2. Originalist Justifications

Epigraph: W. V. O. Quine, “Two Dogmas of Empiricism,” in From a Logical Point of
View: Nine Logico-Philosophical Essays (Cambridge, Mass.: Harvard University
Press, 1953), 26.

1. For the most detailed discussion, see Coan, “The Irrelevance of Writtenness in
Constitutional Interpretation,” 1031—46. For a revealing example of this originalist
claim, see Greenberg and Litman, “The Meaning of Original Meaning,” 571.

2. Scalia and Garner, Reading Law, 78—92; Prakash, “Unoriginalism’s Law Without
Meaning,” 540—46; Paulsen, “Does the Constitution Prescribe Rules for Its Own
Interpretation?,” 86061, 872—73, 883.

. For an extended discussion, see Berman, “Originalism Is Bunk.”

4. Michael Stokes Paulsen, “How to Interpret the Constitution (and How Not To),”

Yale Law Journal 115 (June 2006): 2049.

5. Kesavan and Paulsen, “The Interpretive Force of the Constitution’s Secret Drafting
History,” 1128; Calabresi and Prakash, “The President’s Power to Execute the
Laws,” 551; Barnett, “Underlying Principles,” 413 (emphasis in original); Lawrence
B. Solum, “Semantic Originalism” (Illinois Public Law and Legal Theory Research
Papers Series No. 07-24, Nov. 2008), 28, https://papers.ssrn.com/sol3/papers.
cfmPabstract_id=1120244.

6. Solum, “Semantic Originalism,” 5.

7. Green, Equal Citizenship, Civil Rights, and the Constitution, 8.
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. See Solum, “Originalist Methodology,” 2772; Solum, “The Public Meaning Thesis,”

1957, 1974-.

. See Richard Primus, “Unbundling Constitutionality,” University of Chicago Law Re-

view 8o (Summer 2013): 1081-82, 1090—91; and on the deeper roots of this attach-
ment to written constitutionalism, see Levinson, Constitutional Faith, 27-37.
United States Constitution, art. VI; Barnett, “The Gravitational Force of Original-
ism,” 417-18.

Green, “ ‘This Constitution,” ” 1643—48; Kesavan and Paulsen, “The Interpretive
Force of the Constitution’s Secret Drafting History,” 1127-28.

Kesavan and Paulsen, “The Interpretive Force of the Constitution’s Secret Drafting
History,” 1127. See also Amar, “A Few Thoughts on Constitutionalism, Textualism,
and Populism,” 1657; Akhil Reed Amar, America’s Constitution: A Biography (New
York: Random House, 2005), 285.

Paulsen, “Does the Constitution Prescribe Rules for Its Own Interpretation?,”
859-60, 864—69 (quotes at 859, 869).

For an argument that the practice of oath taking reveals that oath takers in
U.S. constitutional culture have seen themselves pledging fidelity to a common
Constitution created at the Founding, see Evan D. Bernick and Christopher R.
Green, “What Is the Object of the Constitutional Oath?,” Penn State Law Review 128
(Fall 2023): 1-68.

Green, “ ‘This Constitution,

o

1674, and see esp. 1624-28, 1637-57; Bernick and
Green, “There Is Something That Our Constitution Just Is,” 266-71.

Green’s analysis of the Constitution’s indexicals and time-specific language pre-
dominates, whereas his analysis of the Constitution’s purported reference to itself
as a text is brief. Green, “ “This Constitution,” ” 1648-68. And the evidence he mar-
shals does not support his argument. He underscores uses of “this Constitution” in
various state constitutions, except most of his examples come from well after 1787,
when constitutional assumptions had begun to change. Far more importantly, his
one example from the Founding period (the New Hampshire Constitution of 1784)
in fact points in the other direction on account of the much different way Founding-
era Americans understood constitutionalism. More on this evidence in chapter 4.
See also Coan, “The Irrelevance of Writtenness in Constitutional Interpretation,”
1029-30.

McGinnis and Rappaport, “The Constitution and the Language of the Law,” 1355—
62, 1369-83; Lawson and Seidman, “Originalism as a Legal Enterprise,” 72-73;
Manning, “Separation of Powers as Ordinary Interpretation,” 2025-28.

Lawson and Seidman, “Originalism as a Legal Enterprise,” 72.

McGinnis and Rappaport, “The Constitution and the Language of the Law,” 1357.
Baude and Sachs, “The Law of Interpretation,” 1099.

Whittington, Constitutional Interpretation, 50.

Whittington, Constitutional Interpretation, 47—61, 124—27; Richard S. Kay, “Consti-
tutionalism,” in Constitutionalism: Philosophical Foundations, ed. Larry Alexander
(New York: Cambridge University Press, 1998), 27-39; Herman Belz, A Living
Constitution or Fundamental Law? American Constitutionalism in Historical Perspec-
tive (Lanham, Md.: Rowman & Littlefield, 1998), 1-39; Kurt T. Lash, “Originalism,
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Popular Sovereignty, and Reverse Stare Decisis,” Virginia Law Review 93 (Oct.
2007): 1440-41; McDowell, The Language of Law, 48—54, 222—26; Akhil Reed
Amar, America’s Unwritten Constitution: The Precedents and Principles We Live By
(New York: Basic Books, 2012), xii.

24. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 176-78 (1803).
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(Aug. 2003): 2739—42; Bernick and Green, “There Is Something That Our Consti-
tution Just Is,” 276-77.

26. McGinnis and Rappaport, “The Constitution and the Language of the Law,” 1360—
61.

27. Examples abound, but a recent exemplar is Bernick and Green, “There Is Some-
thing That Our Constitution Just Is.” Even though the authors focus primarily on
limning the original Constitution’s true nature according to its putative properties,
they cannot resist claiming that the Founding generation understood the Constitu-
tion’s nature in just the way they describe.

Chapter 3. A Foreign Country

Epigraph: L. P. Hartley, The Go-Between (London: H. Hamilton, 1953), 10.

1. For valuable reflections, see Robert Darnton, The Great Cat Massacre and Other
Episodes in French Cultural History (New York: Basic, 1984).

2. Sam Wineburg, Historical Thinking and Other Unnatural Acts: Charting the Future of
Teaching the Past (Philadelphia: Temple University Press, 2001), 6.

3. On differences in conceptual language across time and how that shapes our under-
standing of what past people were talking about, see Quentin Skinner, “Meaning
and Understanding in the History of Ideas,” History and Theory 8 (1969): 3—53. On
the “tension between the familiar and the strange” in historical study, see Wine-
burg, Historical Thinking and Other Unnatural Acts, 5-7.

4. See Bernard Bailyn, The Ideological Origins of the American Revolution (1967; Cam-
bridge, Mass.: Harvard University Press, 1992); Gordon S. Wood, The Creation of
the American Republic, 1776-1787, 2nd ed. (1969; Chapel Hill: University of North
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Early American Republic, 1788—-1800 (New York: Oxford University Press, 1993);
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5. Elkins and McKitrick, The Age of Federalism, 5. As Hendrik Hartog has put it, “the
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known to us.” Hendrik Hartog, “Imposing Constitutional Traditions,” William &
Mary Law Review 29 (Fall 1987): 82.

6. Wood, The Creation of the American Republic, xvi. For more, see Jonathan Gienapp,
“Beyond Republicanism, Back to Constitutionalism: The Creation of the American
Republic at Fifty,” New England Quarterly 93 (June 2020): 288-93.
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. As should go without saying, wide overlap is essential to understanding cultures

and historical eras that otherwise differ. Emphasizing difference doesn’t deny over-
lap but presupposes it in order to identify precisely those areas of divergence that
are significant or pass unnoticed.

. For discussion and documentation of this problem among legal academics, see

H. Jefferson Powell, “Rules for Originalists,” Virginia Law Review 773 (May 1987):
668—78; Flaherty, “History ‘Lite’ in Modern American Constitutionalism,” 524—
26, 561-67, 575—79; Kramer, “When Lawyers Do History,” 394—401.

. Wineburg, Historical Thinking and Other Unnatural Acts, 3—27 (quote at 7).
10.

Drawing on concepts in philosophy, I have developed this point at length: Jonathan
Gienapp, “Knowing How vs. Knowing That: Navigating the Past,” Process: A Blog
for American History, Mar. 20, 2017, www.processhistory.org/gienapp-knowing-
how. On the distinction, see Robert B. Brandom, Perspectives on Pragmatism: Clas-
sical, Recent, and Contemporary (Cambridge, Mass.: Harvard University Press,
2011), 26-32, 67-70. More broadly, see Wittgenstein, Philosophical Investigations;
Robert B. Brandom, Making It Explicit: Reasoning, Representing, and Discursive Com-
mitment (Cambridge, Mass.: Harvard University Press, 1994); Donald Davidson,
Truth, Language, and History (New York: Oxford University Press, 2005), 89-141;
Richard Rorty, Philosophical Papers, vol. 4, Philosophy as Cultural Politics (New York:
Cambridge University Press, 2007), 14-24, 156—59, 176-83.

Such historical immersion often resembles ethnography. See William Bouwmsa,
“Intellectual History in the 1980s: From the History of Ideas to the History of
Meaning,” Journal of Interdisciplinary History 12 (Autumn 1981): 279—91; Darnton,
The Great Cat Massacre, 3—7; Clifford Geertz, The Interpretation of Cultures (1973;
New York: Basic, 2000), esp. 3-30, 412—53.

For a description of this process in the history of science, see Thomas S. Kuhn, The
Road Since Structure: Philosophical Essays, 1970-1993, with an Autobiographical In-
terview, ed. James Conant and John Haugeland (Chicago: University of Chicago
Press, 2000), 59—60.

Kuhn, The Road Since Structure, 15—20. On starting with the peculiar features of a
historical text, see Thomas S. Kuhn, The Essential Tension: Selected Studies in Scien-
tific Tradition and Change (Chicago: University of Chicago Press, 1977), xii.

For testimonials, see Bailyn, The Ideological Origins, v, x—xi; Wood, The Creation of
the American Republic, xv—xvi.

Too often, in debates over interpretation in the human sciences, the focus has been
on radical indeterminacy, incommensurability, or the impossibility of translation.
Unfortunately, that is sometimes how originalists have greeted historicist argu-
ments. Those who conflate historicism with relativism fail to understand it. For an
illustration of this misunderstanding, see Wurman, A Debt Against the Living, 102—
06. It is not an uncommon mistake. For discussions of these themes, see Spiegel,
“The Task of the Historian”; Peter E. Gordon, “Agonies of the Real: Anti-Realism
from Kuhn to Foucault,” Modern Intellectual History 9 (Mar. 2012): 127—47. For re-
joinders explaining why incommensurability does not entail relativism, see Kuhn,
The Road Since Structure, 33—57; Richard Rorty, “The World Well Lost,” in Conse-
quences of Pragmatism (Minneapolis: University of Minnesota Press, 1982), 3-18;
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17. See, e.g., Randy E. Barnett, “Challenging the Priesthood of Professional Histori-
ans,” The Volokh Conspiracy (blog), Mar. 28, 2017, https://reason.com/
volokh/2017/03/28 /challenging-the-priesthood-of/; Solum, “Communicative Con-
tent and Legal Content,” 498; Wurman, A Debt Against the Living, 99—101; Scalia
and Garner, Reading Law, 399—402. Sometimes, originalists dismiss the notion
that the Founding sprang from a different conceptual universe without refuting
the decades of detailed historical work documenting that fact. On originalists’ fail-
ures to engage with historical difference, see Stephen M. Griffin, “Rebooting Orig-
inalism,” Illinois Law Review 2008 (2008): 1205-09.

18. Gienapp, “Historicism and Holism,” 942—44; Powell, “Rules for Originalists,”
668—78.

19. Solum, “Communicative Content and Legal Content,” 484—507; Green, “Original-
ism and the Sense-Reference Distinction.”; McGinnis and Rappaport, “Original
Methods Originalism”; Baude and Sachs, “The Law of Interpretation.”

20. For originalists’ focus on linguistic drift, see Solum, “Originalist Methodology,”
279-85.

21. On historical translation, see Gienapp, “Historicism and Holism,” 935—36; Powell,
“Rules for Originalists,” 672—74. This version of translation is distinct from, if in
vital ways related to, the edifying alternative defended by Lawrence Lessig. He ar-
gues that, in the context of U.S. constitutional interpretation, translation consists
of not merely recovering the Constitution’s original meaning in its original con-
text, but then carrying that original meaning into the modern, or target, context in
which contemporary constitutional disputes arise. Thus, translation is not just
about understanding an unfamiliar past but understanding how to carry that past
into the present in order to preserve original meanings (often by changing them)
as the world, or context, itself changes. While his main theme is identifying the
interpretive practices needed to connect past to present, in so doing Lessig valuably
underscores the essential importance of historical difference, change, and discon-
tinuity in U.S. constitutionalism, which is the crucial point emphasized here. Les-
sig, Fidelity and Constraint, esp. 49—69.

22. As originalists have fixated on the Constitution’s text, they have increasingly drawn
on theories of language and meaning, often taken from philosophy of language
and linguistics, to help elucidate the endeavor. See Solum, “Communicative Con-
tent and Legal Content,” 484—507; Solum, “The Public Meaning Thesis,” 1967—
2001; Green, “Originalism and the Sense-Reference Distinction”; Barnett, “The
Misconceived Assumption About Constitutional Assumptions,” 619—22; Lawson,
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“Reflections of an Empirical Reader,” 1457-79; Bernick and Green, “There Is
Something That Our Constitution Just Is.”

No originalist has done more to advance a comprehensive linguistified version of
the theory than Lawrence Solum. He calls it a neo-Gricean approach because it is
built on the philosophy of Paul Grice. See Solum, “Originalist Methodology,” 276—
77; Solum, “The Public Meaning Thesis,” 1967—71. Grice is important in the history
of philosophy, but that does not mean that his framework for understanding com-
munication is especially helpful for discovering the original meaning of the U.S.
Constitution. For one, Grice’s model presupposed two interlocutors observing a set
of conversational maxims aimed at making communication maximally efficient.
The United States Constitution and its readers, then or since, don't fit this model.
Moreover, and more importantly, because it wasn't germane to the problems he ad-
dressed, Grice never tackled the phenomenon of historical difference in language
use and thus offers few tools for translating historical artifacts like the original Con-
stitution. His work does not assist us with the principal issue faced by any original-
ist interpreter, which is bridging conceptual difference between past and present.
This consideration helps explains why I have drawn on a particular group of prag-
matist philosophers of language to better understand the interpretive problems
raised by originalism, chief among them Ludwig Wittgenstein (the later version
that is commonly associated with pragmatism), W. V. O. Quine, Wilfrid Sellars,
Donald Davidson, Richard Rorty, and Robert Brandom. See Gienapp, “Historicism
and Holism”; Gienapp, “Knowing How vs. Knowing That.” In a recent critique of
my work, the originalists Evan Bernick and Christopher Green failed to appreciate
the point of this intervention. They worried that in emphasizing Wittgensteinian
interpretive insights, I may have intended to advance a broad thesis about the phi-
losophy of language itself, and particularly the indeterminacy of language. See Ber-
nick and Green, “There Is Something That Our Constitution Just Is,” 252—66. I
implied no such thing. I drew on those philosophers not because of what they could
teach us about language generally but instead because of what they could help us
understand about Founding-era constitutionalism in particular. There are two in-
terrelated reasons why this brand of pragmatist philosophy is so helpful
to that task: first, because it helps us deal with the problem of historical distance
and conceptual difference; second, because it’s ideally suited to illuminate the
kind of inferential claims-making inherent to the use and application of constitu-
tional norms. I discuss the latter point later in this chapter in note 81. In the re-
mainder of this note, I discuss the former point. I foreground the insights of these
pragmatist philosophers because they have contributed to our understanding of
historicism and provided helpful tools for understanding it. In blurring the lines
between meaning and understanding and emphasizing the practical contexts in
which language operates, these various thinkers underscored the idea that mean-
ing is tethered to the broader cognitive modes through which speakers, readers,
and interpreters navigate the world—the implicit background of practices and
know-how upon which the successful application of norms depends—and thus
implied that meaning changes over time as the intersubjective practices through
which norms are made determinate themselves change. By embedding meaning in
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a thick context of intersubjective practices, these philosophers suggest how mean-
ing can change as those kinds of practices themselves change. Whether they were
right about linguistic meaning, they help us understand how to think about the
problem of historical distance, particularly in the context of U.S. constitutionalism.
If the application of anti-Wittgensteinian principles does a better job illuminating
the interpretation of the original Constitution, it will not be because those princi-
ples offer a better general account of language and communication, but because
they help us better understand eighteenth-century language users who thought dif-
ferently than we do. Thus far, originalists who have drawn on the philosophy of
language have offered no such justification, even though that’s the pertinent issue.

25. Gienapp, “Historicism and Holism.” On contextualizing ideas and texts generated
by alien cultures, see Skinner, “Meaning and Understanding in the History of
Ideas”; Skinner, “A Reply to My Critics.” On how historical meanings are embed-
ded in broader contexts, see James T. Kloppenberg, “Thinking Historically: A Man-
ifesto of Pragmatic Hermeneutics,” Journal of the History of Ideas 9 (Apr. 2012):
205-07. On meaning holism in the study of history, see Mark Bevir, The Logic of the
History of Ideas (New York: Cambridge University Press, 1999).

26. On historical languages and their recovery, see Keith Michael Baker, Inventing
the French Revolution: Essays on French Political Culture in the Eighteenth Century
(New York: Cambridge University Press, 1990), 1-27; . G. A. Pocock, Virtue, Com-
merce, and History: Essays on Political Thought and History, Chiefly in the Eighteenth
Century (New York: Cambridge University Press, 1985), 1-34. On conceptual
holism, or the idea that individual ideas take on meaning and force according to
how they function within a broader conceptual scheme, see Thomas S. Kuhn, The
Structure of Scientific Revolutions (1962; Chicago: University of Chicago Press,
2012); Quine, “Two Dogmas of Empiricism”; Davidson, Truth, Language, and His-
tory; Richard Rorty, “Holism and Historicism,” in Philosophy as Cultural Politics,
175-83.

27. As Sam Wineburg has putit: “We discard or just ignore vast regions of the past that
either contradict our current needs or fail to align tidily with them. ... The past
becomes clay in our hands. ... [W]e contort the past to fit the predetermined
meanings we have already assigned it.” Wineburg, Historical Thinking and Other
Unnatural Acts, 6.

28. The forms of contextualization that originalists defend—contextual disambigua-
tion and contextual enrichment, which include implicature, impliciture, and pre-
supposition (technical terms for understanding basic things that are unsaid or
implied)—are comparatively narrow and otherwise assume modest differences be-
tween how people today and at the Founding thought. Accordingly, they fail to
reach the broader form of historical contextualization that is needed. On these
forms of originalist contextualization, see Solum, “Originalist Methodology,” 286—
93; Solum, “Originalism and the Unwritten Constitution,” 1954—58; Solum, “Intel-
lectual History as Constitutional Theory,” 1125-39; Barnett, “The Misconceived
Assumption About Constitutional Assumptions,” 619—22; Bernick and Green,
“There Is Something That Our Constitution Just Is,” 289—9o.

29. Gienapp, “Historicism and Holism,” 941, 954-55.
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On this distinction, see Clifford Geertz, “The Way We Think Now: Toward an Eth-
nography of Modern Thought,” in Local Knowledge: Further Essays in Interpretive
Anthropology (New York: Basic, 1983), 152—53; Darnton, The Great Cat Massacre, 3.
Bailyn, The Ideological Origins, 22-23, 53-159; Bernard Bailyn, “The Central
Themes of the American Revolution,” in Essays on the American Revolution, ed.
Stephen G. Kurtz and James H. Hutson (Chapel Hill: University of North Carolina
Press, 1973), 7-12.

Bernard Bailyn, Sometimes an Art: Nine Essays on History (New York: Knopf, 2015),
22, 23.

For touchstones, see Solum, “The Public Meaning Thesis”; Scalia, “Address Before
the Attorney General’s Conference on Economic Liberties in Washington, D.C.”;
Kesavan and Paulsen, “The Interpretive Force of the Constitution’s Secret Drafting
History,” 1134—48; Whittington, “The New Originalism,” 609-10; Barnett and Ber-
nick, “The Letter and the Spirit,” 9—10.

Barnett and Bernick, The Original Meaning of the Fourteenth Amendment, 5.

The most important debate over original meaning is over what constitutes and
determines, and thus is proof of, that meaning. Whatever difference ultimately
hangs on the familiar distinctions drawn between original meaning and original
intent or original meaning and original applications can be found there. That is
because in almost all instances that matter, the Constitution’s words fail to self-
define, so originalist interpreters need to look beyond the bare text to concrete lin-
guistic usage of the terms in question, and in most instances not only the best
evidence but often the only evidence of usage available is found in the concrete
debates surrounding the provision’s framing or adoption, the earliest interpreta-
tions of it, or the earliest practice that took place under it. The crucial question be-
comes, then, not whether one should look to legislative history or early interpretation
and practice—as it turns out everyone always does—but when certain usages that
crop up in the framing, adoption, or early practice history is evidence of original
meaning and when it is not. Because originalists have privileged the distinctions
between meaning and intent or meaning and expected application, they have spent
less time clarifying or defending their understanding of what counts as evidence of
public meaning and why. Instead, cynics will stress, they freely pick and choose
evidence from framing, adoption, and early practice history without much rhyme
or reason. They declare that some of it is good evidence of original meaning while
dismissing other evidence from that same framing, adoption, and early practice
history as bad evidence, in the latter case because it is said to be evidence of original
intent or expected application rather than the true target, original meaning itself,
even though it’s not obvious what credibly differentiates the evidence that is used
from the evidence that is discarded. It often feels as though the working injunction
is as follows: For evidence of original public meaning, look to the framers’ goals
and expected applications, the ratifiers’ understandings, and early interpretations
and practices; if you like what you find, declare it sound evidence of original mean-
ing; and if you don't, neatly differentiate it from original meaning as a tidy means
of dismissing it. This pervasive two-step dance, which captures the real interpretive
action, receives less scrutiny than it should simply because of the continued
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obsession over the supposedly fundamental distinction between original meaning
and either original intent or original application.

36. On the possibilities and challenges of corpus linguistics, see Alison L. LaCroix,
“Historical Semantics and the Meaning of the Second Amendment,” The Pan-
orama, Aug. 3, 2018, https://thepanorama.shear.org/2018/08/03/historical-se-
mantics-and-the-meaning-of-the-second-amendment/; Dennis Baron, “Corpus
Linguistics, Public Meaning, and the Second Amendment,” Duke Center for
Firearms Law Second Thoughts Blog, July 12, 2021, https://firearmslaw.duke.
edu/2021/07/corpus-linguistics-public-meaning-and-the-second-amendment/.
For citations of originalists’ interest in corpus linguistics, see chapter 1, note 3o0.

37. Gienapp, “Knowing How vs. Knowing That.” In delineating the different tech-
niques for recovering original meaning, Lawrence Solum suggests that an inter-
preter should triangulate between, among other things, corpus linguistics and
historical immersion. Solum, “Triangulating Public Meaning.” Except he fails to
grasp what historical immersion fully entails or aims to recover and therefore why
it’s such an essential technique (at least when it comes to understanding historical
periods like the American Founding) and so qualitatively different in kind from
corpus linguistics. Immersion is not yet another way to fix the definitions of words.
It's the only way interpreters can understand alien modes of thought so that they
might then be able to comprehend the kind of complex speech and text found in
something like a constitution of government—the kind of historical speech that
presupposes a dense network of interconnected concepts and understandings and
thus is necessarily embedded in a particular kind of rationality.

38. Jonathan Gienapp, “The Foreign Founding: Rights, Fixity, and the Original Consti-
tution,” Texas Law Review Online 97 (2019): 118—26; Jud Campbell, “Fundamental
Rights at the American Founding” in The Cambridge History of Rights, ed. Dan
Edelstein and Jennifer Pitts, vol. 4 (New York: Cambridge University Press, forth-
coming).

39. On the centrality of representation, see Gordon S. Wood, Representation in the
American Revolution, rev. ed. (Charlottesville: University of Virginia Press, 2008);
Eric Nelson, The Royalist Revolution: Monarchy and the American Founding (Cam-
bridge, Mass.: Harvard University Press, 2014), 66-107, 187-88, 195-96, 209-13.

40. Moses Mather, America’s Appeal to the Impartial World (Hartford, Conn.: Ebenezer
Watson, 1775), 70.

41. On the distinct way in which English speakers tended to understand liberty in the
seventeenth and eighteenth centuries—as the right to be governed according to
one’s will and happiness rather than the right to be left alone by the state—see
Quentin Skinner, Liberty Before Liberalism (New York: Cambridge University Press,
1998); Philip Pettit, Republicanism: A Theory of Freedom and Government (New York:
Oxford University Press, 1997), 17-50 (and for a theoretical elaboration of the
ideas, 51-79); Annelien de Dijn, Freedom: An Unruly History (Cambridge, Mass.:
Harvard University Press, 2020), esp. 1—5. On how this conception of liberty pre-
dominated at the American Founding, see Campbell, “Fundamental Rights at the
American Founding,” 7—11; John Phillip Reid, The Concept of Liberty in the Age of the
American Revolution (Chicago: University of Chicago Press, 1988), 55-59; Barbara
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Clark Smith, The Freedoms We Lost: Consent and Resistance in Revolutionary America
(New York: New Press, 2010).

Levi Hart, Liberty Described and Recommended: in a Sermon Preached to the Corpora-
tion of Freemen in Farmington (1775), in American Political Writing During the Found-
ing Era, 1760-1805, ed. Charles S. Hyneman and Donald S. Lutz, 2 vols.
(Indianapolis: Liberty Fund, 1983), 1:310.

Campbell, “Fundamental Rights at the American Founding,” 5-6, 8—11; Jud Camp-
bell, “Republicanism and Natural Rights at the Founding,” Constitutional Commen-
tary 32 (Winter 2017): 90—98; Jonathan Gienapp, “In Search of Nationhood at the
Founding,” Fordham Law Review 89 (Apr. 2021): 1788-91. For the mistaken view
that the Founders conceived of rights as the inverse of government powers, see
Philip Hamburger, “The Inversion of Rights and Power,” Buffalo Law Review 63
(Aug. 2015): 738—52. For a critique of this view, see Jud Campbell, “Determining
Rights,” Harvard Law Review 138 (forthcoming): 54—56.

The Founding generation would not have easily recognized the distinction, so pop-
ular among modern legal thinkers, between a so-called presumption of liberty and
a presumption of democracy, which pits individual liberty against majoritarian gov-
ernance. For accounts of the Founding that conceive of liberty in these terms, see
Randy E. Barnett, Our Republican Constitution: Securing the Liberty and Sovereignty of
We the People (New York: Harcourt, 2016), 31-82; Richard A. Epstein, The Classical
Liberal Constitution: The Uncertain Quest for Limited Government (Cambridge, Mass.:
Harvard University Press, 2014), 3-6, 17—25; Wurman, A Debt Against the Living,
87-91; Amul R. Thapar and Joe Masterman, “Fidelity and Construction,” Yale Law
Journal 129 (Jan. 2020): 793—96.

To be sure, rights were often understood as limits on government power. See
Campbell, “Republicanism and Natural Rights at the Founding,” 98—99. But these
understandings varied depending on the kind of right in question and often hinged
on the character of the entity seeking to regulate the right as well as the aim the
entity had in view. And even in those few instances where those rights deemed
“inalienable” appeared to operate like trumps, representative institutions still were
expected to play an important role in determining the boundaries of those rights.
See chapter 4, note 160 and accompanying text. Therefore, while it would be incor-
rect to say that rights were never defined in opposition to government power at the
Founding, it would be a far greater error to suggest the reverse. Such an under-
standing cannot capture how eighteenth-century Americans broadly understood
fundamental rights or the conditions of their protection. Liberty was not the ab-
sence of government power but the basis by which the exercise of (often robust)
governmental power could be judged legitimate or unlawful.

. The classic study is William J. Novak, The People’s Welfare: Law and Regulation in

Nineteenth-Century America (Chapel Hill: University of North Carolina Press,
1990), esp. 1-2, 813, 19—50.

On Heller’s historical errors, see Cornell, “Originalism on Trial.”

District of Columbia v. Heller, 554 U.S. 570 (2008). For defenses of the ruling that
have presupposed the aptness of these questions, see Nelson Lund, “The Second
Amendment, Heller, and Originalist Jurisprudence,” UCLA Law Review 56 (June
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New York State Rifle & Pistol Association v. Bruen, 142 S. Ct. 2111 (2022). For a cri-
tique of its historical errors, which illustrate the broader anachronisms that infect
Second Amendment originalism, see Saul Cornell, “Founding Fantasies vs. His-
torical Realities in the Second Amendment Debate,” Duke Center for Firearms Law
Second Thoughts Blog, July 27, 2023, https://firearmslaw.duke.edu/2023/07/
founding-fantasies-vs-historical-realities-in-the-second-amendment-debate/; Saul
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of Limits on the Right to Keep and Bear Arms in the Founding Era,” Fordham
Urban Law Journal 51 (2023): 25—55. For more on Bruen’s anachronisms, see
chapter 9.
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Chicago-Kent Law Review 76 (2000): 103—66; Saul Cornell, “ ‘Half Cocked’: The
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On how popular constitutionalism was the primary means of enforcing a constitu-
tion at the time of the Founding, see Larry D. Kramer, The People Themselves: Popu-
lar Constitutionalism and Judicial Review (New York: Oxford University Press,
2004). On how these assumptions worked in tandem with standard views on the
legal determination of fundamental rights, see Campbell, “Determining Rights,”
2-3, 6, 26-27, 35—43, 52—57. On how this thinking influenced the Second Amend-
ment in particular, see Jud Campbell, “Natural Rights, Positive Rights, and the
Right to Keep and Bear Arms,” Law and Contemporary Problems 83 (2020): 34—39.
As Jud Campbell has put it: “Understanding how the Founders thought about the
Second Amendment requires looking at the historical materials through a differ-
ent lens, and recovering the central importance of republican self-governance to
how they thought about the maintenance of fundamental rights.” Campbell, “Orig-
inalism and the Nature of Rights.”
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bitions on ex post facto laws were originally believed to ban only retroactive crim-
inal laws or also retroactive civil laws, I am interested in how delegates understood
what these prohibitions (be they narrowly or widely construed) implied about the
relationship between constitutional text and content, and thus see no reason to
doubt that Wilson and Ellsworth reacted to the prohibition as Madison’s notes
suggest they did.

203. Founding-era Americans believed that venerable common-law rights (including
prohibitions against ex post facto laws and rights to habeas corpus and jury trial)
were already inherent to the social compact. It was precisely because prohibitions
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debate. Campbell, “Judicial Review and the Enumeration of Rights,” 579-80.
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early U.S. judges to draw sharper distinctions between positive and natural law,
see Robert M. Cover, Justice Accused: Antislavery and the Judicial Process (New Ha-
ven, Conn.: Yale University Press, 1975); Banner, The Decline of Natural Law, 149—
60. On the deeper British common-law roots of early American slavery, and the

06/06/24 6:45 pm



304 NOTES TO PAGES 103-104

ways it had departed from other common-law tendencies, see Holly Brewer, “Cre-
ating a Common Law of Slavery for England and Its New World Empire,” Law and
History Review 39 (Nov. 2021): 765-834.
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For more, see the exchange between Rick Hills and Baude and Sachs: Rick Hills,
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Thomas Kuhn famously argued that science developed not by linear progress but
through conceptual revolutions in which one scientific paradigm was supplanted by
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ity between the Founding and today, see Sachs, “Originalism as a Theory of Legal
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ism and the Law of the Past,” 810.
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mythologies in the history of ideas. Skinner, “Meaning and Understanding in the
History of Ideas,” 24.
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ity perhaps “anachronistic”), 814 (conceding that “law often handles historical evi-
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inalism and the Uses of History,” 672—717.
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Balkin, Living Originalism.

Balkin, “The Construction of Original Public Meaning,” 78, 89. As Balkin adds:
“All legal theories reconfigure history to theory in varying degrees. All legal theo-
ries beat the past into shape. . . . Theories of original public meaning,” therefore,
“construct the past so that it can serve the needs and values of the present.” Ulti-
mately, however, “there is nothing wrong with this,” he notes, “as long as . . . peo-
ple are candid about the nature of the enterprise.” Balkin, Memory and Authority,
242. Undoubtedly, few originalists would be willing to concede that they are artifi-
cially distorting the historical past.
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