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Abstract

Sellers often authorize their employees to deviate from the exact terms of their form

contracts when interacting with consumers. This study tests whether, when departing

from the letter of a seller’s form contract, salespeople treat white consumers dispro-

portionately more favorably than similarly situated Black consumers. Nineteen testers

were recruited and trained to return more than 200 unworn clothing items to 59 retail

stores in Chicago. The testers tried to return the items without presenting a receipt,

although the stores had formal policies requiring a receipt as a condition to making a

return. The findings reveal significant racial disparities in the salespeople’s willingness

to accommodate the tester. In this study, Black testers were 7 percentage points less

likely than comparable white testers to obtain an immediate refund. Moreover, white

testers were 15 percentage points more likely to obtain any form of concession—refund,

store credit, or exchange—than their Black counterparts. These racial disparities in

treatment persisted, and even widened, after the testers who were initially denied a re-

fund then demanded to speak with management. When tested, these results proved to

be robust to various specifications and restrictions. These findings suggest that there

is systematic race discrimination in the enforcement of consumer contracts.

∗Assistant Professor, UCLA School of Law; Associate Professor, Tel Aviv University School of Law.
This research was generously supported by the Coase-Sandor Institute at the University of Chicago and
the Institute for Quantitative Social Science at Harvard University. [Acknowledgements to be added.] I
also wish to thank the participants at the Annual Law & Economics Association Conference at Columbia
University, the Harvard Law & Economics Workshop, the NYU Law & Economics Workshop, the University
of Chicago’s Junior Scholars Forum in Law and Social Science, the Berkely Consumer Scholars Conference in
Boston University, the Conference of Empirical Legal Studies (CELS) in Toronto, the UCLA Junior Scholars
Forum, the Tel Aviv University Law and Economics Workshop, and the Experimental Methods in Law Forum
in Bonn. The methods used in this study have been approved by the University of Chicago Institutional
Review Board prior to data collection (IRB Study Number: IRB 18–1529). The study was pre-registered
in AsPredicted (see: “Post-Contract Discrimination in the Retail Market,” #16928, created 11/23/2018).
Alona Zafrir, Laura Ash Smith, Nuri Albayrak, Raz Halfon, and Rhiannon Jones provided excellent research
assistance. I also thank Henry Kim and Ben Nyblade for their statistical advice.

1



Contents

Introduction 3

1 Background and Literature Review 4
1.1 Selective Enforcement of Form Contracts . . . . . . . . . . . . . . . . . . . . 4
1.2 Discretion and Discrimination . . . . . . . . . . . . . . . . . . . . . . . . . . 6

2 Sample and Methodology 7
2.1 The Test-Case: Product Returns . . . . . . . . . . . . . . . . . . . . . . . . 7
2.2 The Sample of Stores . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8
2.3 The Design of the Audits . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9

3 Results 11
3.1 The Effect of Race on Immediate Return Outcomes . . . . . . . . . . . . . . 12

3.1.1 Raw Outcomes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12
3.1.2 Regression Analysis . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14

3.2 Robustness: Eventual Return Outcome as the Dependent Variable . . . . . . 18
3.3 Racial Disparities within Gender Sub-Groups . . . . . . . . . . . . . . . . . 20

4 Discussion 23
4.1 Summary and Implications . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23
4.2 Future Research . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24
4.3 Potential Explanations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25

5 Conclusion 27

6 Appendices 28
6.1 Study Materials . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 28

6.1.1 Instructions to Buyers . . . . . . . . . . . . . . . . . . . . . . . . . . 28
6.1.2 Instructions to Testers . . . . . . . . . . . . . . . . . . . . . . . . . . 29

6.2 Additional Robustness Checks . . . . . . . . . . . . . . . . . . . . . . . . . . 31
6.2.1 Likelihood of Speaking with Management as the Dependent Variable 31
6.2.2 Likelihood of Obtaining an Improved Outcome (Conditional on Speak-

ing with Management) as the Dependent Variable . . . . . . . . . . . 33
6.2.3 Regressions of Return Outcomes on all Race-Gender Tester Sub-groups 35

2



Introduction

To date, efforts to protect consumers from race discrimination have focused on curbing
discrimination that occurs ex ante, before the consumer makes the transaction, whether
in the form of differential pricing, heightened surveillance in stores, lower quality service,
or complete refusals to transact. Considerably less attention, however, has been given to
discrimination in how contracts are implemented and performed ex post, after a consumer
completes a transaction.

This dearth of research may be attributed, at least in part, to the long-held assumption
that the written text of “standard” form consumer contracts reflects the real terms of the
transaction, and that terms in form contracts apply uniformly to all consumers entering the
same transaction (for example, Rakoff, 1983, p. 1223; Becher and Unger-Aviram, 2009, p.
201). More recent scholarship has called this assumption into question. Some scholars have
speculated that even contract terms that seem rigid and unconditional on paper may be
relaxed in practice (see Part 1.1). Others have provided anecdotal evidence that sellers often
grant their representatives discretion to exercise leniency in their interactions with consumers
(see Part 1.1). Yet there is almost no empirical research regarding how salespeople exercise
that discretion or whether their decisions reveal racial disparities.1

This Article begins to fill this gap. Using an original field study of product returns to
retail stores, it asks whether, when authorized to deviate from a retailer’s return policy,
salespeople disproportionately favor white customers compared to similarly situated Black
customers. Answering that question has important implications for anti-discrimination and
consumer protection efforts and may help policymakers, scholars, and courts decide whether
they need to revisit current laws and regulations to ensure that minority consumers are
adequately protected.

To study this issue, the research team recruited and trained 19 testers—5 Black males,
4 Black females, 5 white males, and 5 white females.2 All testers were roughly the same age
and were similarly attired in an attempt to control for socioeconomic status. The testers
were then sent to return 200 items of unworn clothing that had been purchased in advance
(by other members of the research team) to fifty-nine retail stores in Chicago.3 All stores
officially required receipts as a condition to return. Using a uniform script,4 the testers
attempted to return the items, all of which were unused and in their original packaging and
all of which were unaccompanied by receipts. The testers were instructed to ask to speak to
a manager if they were not immediately offered a refund.

The study measured the success of the two racial groups using two main dependent
variables: (i) whether the tester was able to obtain an immediate refund; and (ii) whether

1This deficit in the literature has been largely attributed to the difficulty in obtaining data on sellers’
on-the-ground behavior (Gabbidon and Higgins, 2020, p. xii), but it may also be due to the traditional
assumption that standardized contracts are applied uniformly to all the consumers.

2The audits were conducted by testers of both races and genders to verify whether the results were robust
across gender groups. See Part 3.3

3Chicago was chosen because it is a mixed city with a relatively large Black population. According to
the U.S. Census Bureau data, Chicago is almost 30 percent Black (U.S Census Bureau, 2021)(U.S. Census
Bureau 2021). For an elaborate description of the stores’ selection criteria and details on the data collection
process, see Part 2.2.

4For details about the script and the design of the audit study more generally, see Part 2.3.
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the tester was able to obtain an immediate “concession,” defined as any deviation from the
store’s formal policy (including a refund, a store credit, or an exchange), as compared to
having their return request completely rejected.

The study showed that, while 9 percent of white testers were offered an immediate refund,
only 2 percent of their Black counterparts were offered the same, revealing a seven percentage-
point gap. In terms of obtaining an immediate concession (refund, store credit, or exchange),
Black testers fared worse than white testers as well: while 74 percent of white testers received
an immediate concession, only 59 percent of their Black counterparts were offered the same,
revealing a fifteen percentage-point gap.

These results passed various robustness checks and held even when the analysis included
the eventual return outcomes of the testers who asked to speak to management because their
requests had been denied (see Part 3.2). These findings suggest that existing antidiscrimi-
nation statutes may not be sufficient and that more research is necessary to determine how
to address this phenomenon.

This Article proceeds as follows. Part 1 situates this research in prior literature, including
existing evidence that suggests that, in non-consumer transactions, decision-makers often
exercise discretion along racial lines and that racial disparities in treatment typically increase
as discretion increases. Part 2 describes the study, including the data collection methods and
the measures taken to control for variables other than the tester’s race. Part 3 presents the
results, revealing significant racial disparities in the enforcement of retailers’ return policies.
Part 4 then discusses the implications of the findings and points to potential explanations
and to areas where future research is warranted. Part 5 concludes.

1 Background and Literature Review

1.1 Selective Enforcement of Form Contracts

Sellers often use standard form contracts when transacting with consumers (Bakos, Marotta-
Wurgler and Trossen, 2014; Wilkinson-Ryan, 2013). Standardization saves costs and facili-
tates transactions (Butler, Drahozal and Shepherd, 1998, p. 183), while also allowing sellers
to keep salespeople in check by ensuring adherence to the terms of the form contract (Rakoff,
1983, p. 1223.). As legal sociologist Stewart Macaulay (1965, p. 1059) has observed, form
contracts allow sellers to efficiently control salespeople by putting customers on notice of
salespeople’s “limited authority.” As Macaulay further notes, firms typically use standard-
ized agreements or policies “to avoid being legally bound to expectations” set by salespeople
who might hold ideas “inconsistent with company policy” (Macaulay, 1965, p. 1059). As
a result, scholars have traditionally assumed that sellers have little interest in allowing sales
personnel to deviate from the text of their form agreements. For example, Shmuel Becher
and Esther Unger-Aviram (2009) have suggested that “sellers are not likely to allow . . .
deviations from pre-printed forms” and that “the typical seller does not empower its rep-
resentatives (salespeople) to make changes in a standard form contract” (p. 201). Indeed,
the widespread use of standard-form contracts has led experts to conclude that there is no
longer any bargaining in consumer contracts (Johnston, 2005, p. 858).

Several scholars, however, have recently begun to question that common assumption,
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suggesting that, in competitive markets, sellers’ enforcement of their contractual provisions
may be more lenient than contractually required (Bebchuk and Posner, 2005; Becher and
Zarsky, 2019; Gillete, 2004; Johnston, 2005; Katz, 1990, p. 281). As these commentators
explain, sellers may include ostensibly rigid, non-negotiable terms in their contracts as a way
to protect themselves from consumer opportunism, while still allowing their representatives
to deviate from standard terms on a case-by-case basis.

Credit card issuers, for example, may attempt to discourage borrowers from regularly
paying their bills late by including a “late fee” provision in their credit card agreements. But
they may still decide to waive the fee if a certain borrower accidentally misses one payment
(Bond, 2019). Similarly, airlines, whose “contracts of carriage” may require that passengers
pay a fee if they miss their flight, may waive the fee for certain passengers who miss a flight
due to unforeseen circumstances (Elliott, 2018). Or mortgage service providers, who have
the contractual right to foreclose, may choose not to exercise their rights, depending, for
example, on a borrower’s credit risk (Avery et al., 1996).

Some scholars have argued that the practice of complementing rigid written contract
terms with authority to deviate from them ex post—a practice by sellers which this article
dubs “selective enforcement of consumer contracts”—may be socially desirable (Bebchuk
and Posner, 2005; Johnston, 2005). They have reasoned that, to the extent that consumer
misbehavior is observable to the seller but non-verifiable (or verifiable at a high cost) to
third parties (such as arbitrators or courts), sellers will benefit from having a protective
provision in writing, but—at the same time—market competition will pressure sellers to
behave fairly (Bebchuk and Posner, 2005; Gillete, 2004). And because standard form terms
may be altered after the fact and “implemented in a balanced way,” some of these scholars
have also maintained that courts should “take a hard line” in enforcing the terms of form
contracts in the absence of evidence of fraud (Bebchuk and Posner, 2005, p. 823-830).

Other commentators have questioned the actual ability of competitive forces to deter
sellers from adhering to the four corners of their agreements (Arbel, 2019, p. 1303; Becher
and Zarsky, 2019, p. 82; Hoffman, 2016, p. 1641). Yonathan Arbel (2019), for example,
has argued that reputation may not sufficiently constrain sellers from strictly observing the
terms of their agreements. He has therefore called for “greater skepticism towards current
trends to deregulate consumer transactions on the basis of faith in the internal regulatory
power of market forces” (p. 1303).

While scholars continue to debate the normative implications of selective enforcement
strategies in consumer markets, there has been almost no empirical investigation into sell-
ers’ actual implementation of these strategies on the ground. This paucity in research is
surprising since empirical data could shed light on the factual premises on which these
normative debates hinge. Particularly missing is systematic research exploring whether con-
sumer contracts are enforced in ways that disproportionately favor certain consumer groups,
for example based on immutable characteristics such as gender or race.

While not specifically mentioning gender or race, scholars have speculated that, in theory,
sellers might selectively enforce their contract terms disproportionately to the disadvantage of
some consumer groups, in particular their “less valuable” or “less sophisticated” consumers.
For example, Becher and Zarsky (2011, p. 91) have hypothesized that “uninformed and weak
groups of consumers” will be disadvantaged, as “sophisticated and informed” groups will be
treated more forgivingly or generously. Eyal Zamir (2014, p. 2100) has similarly speculated
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that reputational forces “are much more likely to work in favor of large, recurring, and
sophisticated customers—whose goodwill the supplier values highly—than in favor of the
weak, occasional, and unsophisticated customer, whose goodwill is valued less.” But these
theoretical accounts have not been empirically tested.

One notable exception is a study conducted by Manisha Padi (2021). Padi’s study ex-
plores the socio-economic implications of selective contract enforcement in the context of
mortgage agreements. Using a detailed commercial dataset of mortgage performance from
2000 to 2008, Padi showed that 40 percent of borrowers who fell behind on their mortgage
payments during this period avoided foreclosure due to the service providers’ exercise of dis-
cretion. Perhaps more important, the study also revealed significant disparities in treatment
between borrowers residing in wealthy neighborhoods and those residing in poorer neigh-
borhoods (Padi, 2021, p. 857-860). Specifically, the analysis revealed a significant positive
correlation between forbearance decisions and the mean income in the borrower’s neighbor-
hood: high-income neighborhoods had a 0.33 higher probability of avoiding foreclosure (p.
858).

Since Padi’s analysis was done by neighborhood, rather than at the individual level, she
could not untangle income and race. It may well be, however, that disparities in treatment are
driven, at least in part, by the different racial characteristics of borrowers’ neighborhoods
(p. 862). Indeed, as the next section shows, the literature in domains outside consumer
contracts suggests that discretionary judgments are often exercised discriminatorily across
racial lines.

1.2 Discretion and Discrimination

There is ample evidence from a wide range of disciplines—from policing and adjudication
to housing and employment—that suggests that discretion is often exercised in ways that
disproportionately harm minorities, and racial minorities in particular (Bertrand and Duflo,
2017).

In the criminal justice system, for example, decision makers—including police officers,
prosecutors, jurors, and judges—have been found to exercise their discretion discriminatorily
along racial lines in variety of contexts, ranging from jury selection to sentencing and re-
quests for the imposition of the death penalty (Bushway and Piehl, 2001; Paternoster, 1984;
Price, 2009). In the employment context, studies have found that employers are significantly
less likely to call back similarly situated minority-group job applicants, particularly Black
and female candidates (Neumark, Bank and Van Nort, 1996). And in the housing context,
researchers have found that homeowners are significantly more likely to refuse to rent apart-
ments to minority tenants than to comparable tenants belonging to the majority (Carpusor
and Loges, 2006; Ewens, Tomlin and Wang, 2014; Hanson and Hawley, 2011).

Moreover, there is a vast body of research that demonstrates that that increased discretion
in decision-making widens disparities in treatment, and that “unstructured decision-making
is exactly the sort of environment in which implicit biases can have their biggest impact”
(Kleinberg et al., 2018, p.120).5 In the context of criminal sentencing, for example, Crystal

5The substantiated claim that broader discretion results in greater discrimination has also been raised
and discussed in the context of the “rules versus standards” conundrum (see, for example, Covey, 2016;
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Yang (2015) has studied the effect of judicial discretion on racial disparities in sentencing in
the aftermath of the Supreme Court’s ruling in United States v. Booker (543 U.S. 220 [2005]),
which removed mandatory sentencing guidelines and granted judges greater discretion. Us-
ing data on sentences imposed between 1994 and 2010, Yang found that the Black-white
sentencing gap grew significantly post Booker.6

While considerably less is known about the relationship between discretion and discrim-
ination in consumer markets, there is preliminary evidence that both consumers and sellers
exercise their discretion discriminatorily against racial and gender minorities. For example,
researchers have found that non-white taxi drivers receive, on average, significantly lower
tips than do white drivers Ayres, Vars and Zakariya, 2004 and that female online sellers
receive, on average, significantly lower price offers than do male online sellers offering the
same product (Kricheli-Katz and Regev, 2016).

The research on the seller side is equally revealing. Researchers have found, for example,
that sellers exercise their discretion discriminatorily against minority consumers in various
ways, including by quoting significantly higher prices for the same products when facing
Black or female customers (compared to similarly situated white or male customers) (Ayres,
1991; Ayres and Siegelman, 1995) or by refusing to transact with Black customers altogether
(Edelman, Luca and Svirsky, 2017).

While very few field studies examine the discriminatory exercise of discretion in the con-
text of retail shopping, one study has found that, when given the opportunity to deviate
from a random-selection surveillance protocol aimed at preventing shoplifting, trained se-
curity guards at a department store in Atlanta oversampled non-white consumers (Dabney
et al., 2006).

These findings suggest that, if given the authority to exercise discretion in the enforcement
of standard store policies and contract terms, store clerks and managers might exercise their
discretion in ways that discriminate against minority consumers. The field study described
in this Article was designed to test that hypothesis.

2 Sample and Methodology

2.1 The Test-Case: Product Returns

This Article studies whether retail clerks’ exercise of discretion in the enforcement of their
employers’ return policies disproportionately disadvantages Black consumers, compared to
similarly situated white consumers.

The area of product returns is a fruitful ground for studying retail discrimination be-
cause store clerks and managers are typically granted a significant degree of discretion about
whether to accept or deny returns (Bebchuk and Posner, 2005, p. 827; Becher and Zarsky,
2019, p. 91; Johnston, 2005, p. 873).7

Kaplow, 1992, p. 609; Sunstein, 1995, p. 974)
6However, some studies have yielded mixed or conflicting results. For example, Fischman and Schanzen-

bach (2012) have found that racial disparities were either reduced or little changed when the sentencing
guidelines became advisory.

7In informal interviews conducted with store clerks in preparation for this study, several interviewees
also mentioned being granted a considerable degree of discretion in deciding whether to accept a return
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Product returns are also an important test case because consumers greatly value their
ability to return unused products to retail stores (Zamir and Teichman, 2018, p. 290-291).
According to recent data, more than fifteen percent of all purchases made in the United
States are ultimately returned to the stores, adding up to hundreds of billions of dollars each
year (Repko 2022).

2.2 The Sample of Stores

The sample initially consisted of all 192 retail stores with a Chicago location appearing in the
ReferenceUSA and Hoover’s Company Directories’ databases. Dollar stores, high-end stores
not offering items for 30 dollars or less, or stores that did not have a downtown Chicago
location, were excluded from the sample to make the study more manageable. Stores whose
formal return policy did not explicitly require a receipt for a refund were also excluded from
the sample. The final sample included 59 retail stores located in downtown Chicago.8

Table 1 presents the sampled stores’ descriptive statistics. This data was obtained from
Bloomberg and Hoover’s Company Directories. The sampled stores’ mean annual revenue
(for the year of 2018) was 177 million dollars. Their median revenue, however, was only 3.1
million dollars, suggesting that the mean revenue was driven by very large companies. The
average company age was 63 years, while the median age was 46.5 years. Publicly traded
companies constituted 66 percent of the sample.

Although dollar stores and high-end stores not offering items for 30 dollars or less were
excluded from the sample, the database included stores of various price ranges. To control
for this variation in prices, store websites were scraped using Python, and the median prices
of the clothing items offered at each website were computed.9 Median prices ranged between
5 dollars and 350 dollars, with a mean of 60 dollars and a median of 45 dollars.

Finally, while all stores formally required a receipt for a refund, some stores allowed for
non-refund concessions in the form of store credit or exchange subject to the store representa-
tive’s discretion, while others did not mention non-refund concessions in their return policies.
The stores that explicitly allowed for non-refund concessions subject to their employees’ dis-
cretion, which were classified as stores with a more lenient formal policy, constituted 61
percent of the sample. The store’s policy type (lenient or not) was subsequently controlled
for in the regression analysis (see Part 3).

(interviews on file with the author).
8Due to discarded tests because of failure to adequately follow the script and scheduling difficulties, the

final dataset includes 203 audits of the sampled fifty-nine stores (59 by white female testers, 51 by white
male testers, 51 by Black male testers, and 42 by Black female testers). The analysis was conducted with
and without the unmatched or only partially matched observations, and the results are not sensitive to their
inclusion. I therefore report the results from the analysis of the entire dataset.

9Median prices were chosen instead of mean prices, as mean prices—unlike median prices—are affected by
outliers (that is, extremely expensive or very cheap products). Some stores blocked access to their websites,
so these websites were manually coded. If a store did not offer items for sale online, members of the research
team were instructed to randomly choose 25 items at the store and compute their median price.
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Table 1: Sampled Stores’ Descriptive Statistics

Mean Median

Annual Revenues $177 million $3.1 million

Age 63 years 46.5 years

Publicly Traded 0.66

Median Price of Store Items $60 $45

Lenient Formal Policy 0.61

Table 1 presents the sampled stores’ summary statistics. Annual revenues are in dollars. Age is
defined as the years passed since the company’s incorporation. The median price of the store items
refers to the median price of the items offered for sale at the store’s website. Lenient formal policy
is defined as a policy that formally allows store clerks to offer consumers non-refund concessions
(store credit or exchange) even when they fail to show a receipt.

2.3 The Design of the Audits

This study used an audit technique to test for discriminatory enforcement of retail return
policies. While audit studies—in which testers are matched for all relevant observable char-
acteristics other than the suspect one (for example, race)—are commonly used to test for
discrimination in the housing, mortgage, and labor markets (see, for example Bertrand and
Duflo, 2017, p. 310), they are rarely used to study discrimination in consumer markets.10

This study uses audits, rather than observational, regression-based methods (which are
typically subject to omitted variable bias) or correspondence methods (which are typically
only able to track the preliminary or ex ante stages of the contractual relationship), to test
for disparities in ex post contractual performance based on race.

Before the audits began, members of the research team (the “buyers”) purchased more
than 200 items from the stores participating in the study. To minimize differences across
stores, the buyers were instructed to purchase a gender-neutral accessory (that is a hat,
gloves, socks, scarves, purses, or bags). If no accessories were available, they were instructed
to purchase a shirt, pair of pants, or another clothing item. They were specifically instructed
to refrain from purchasing underwear, swimwear, jewelry, electronic devices, clearance or sale
items, or any item that was specifically not eligible for returns according to each store’s formal
return policy. To eliminate concerns that any observed disparities would be driven by the
price of the returned item, purchased items’ prices were kept constant at between 20 to 30
dollars. Buyers paid in cash so that sellers would not obtain any personal information from
the purchase.

The testers—five white females, five white males, four Black females,11 and five Black

10For a notable exception, see Ayres and Siegelman (1995).
11I initially hired five Black female testers. However, one tester dropped out during training after expressing

safety concerns.
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males—were randomly assigned to stores, and the order in which testers audited each store
was also chosen randomly. The items were then returned in their original packaging and con-
dition and with tags attached—but without a receipt—by different members of the research
team (the “testers”) during the store’s specified return period window.

This design, in which the testers returned items that had been purchased in advance
by the buyers, was chosen for several reasons. First, it allowed for the purchase of almost
identical items from each store. Second, it mitigated the concern that store clerks might
identify the person making the return.12

As Heckman and Siegelman (1993) observe, although audit studies are often referred to as
“experiments” or “matched pair studies,” race or ethnicity are personal characteristics that
cannot be assigned by randomization as in a classical experiment. Therefore, “adjustments
must be made instead on ‘relevant’ observed characteristics to ‘align’ audit pair members”
(p. 188).

Because accepting a returned clothing item, as opposed to renting an apartment or hiring
an employee, is not a high-stakes transaction and does not involve a protracted negotiation
or interchange, the task of matching testers is considerably less complicated in the context of
this study. Still, to reinforce confidence that any differences in outcomes were not driven by
unobserved differences between testers, measures were taken to reduce inter-tester variation.

To that end, testers were recruited according to uniform criteria. All were undergraduate
students residing in Chicago, between 18–25 years of age. In addition, all testers were
instructed to wear similar attire (casual clothing) and were told to audit the stores on
weekday afternoons.

A significant challenge in audit studies of the one used here is to ensure that testers behave
uniformly at the store (Bielen, Marneffe and Mocan, 2021, p. 269; Heckman and Siegelman,
1993; Heckman, 1998). To ensure uniformity, all testers were required to memorize an
identical script and then follow it exactly in their interactions with store clerks and managers.
Testers were provided with uniform answers about the reason for the return and for not
having the receipt. They also received a list of contingent responses to additional questions
they were likely to encounter. For example, if the store clerk asked why they wanted to
return the item, testers were instructed to say that they realized they did not need it after
purchasing it.13 Before auditing the stores, the testers attended training sessions at the
University of Chicago, where they practiced their scripts and participated in numerous mock
negotiations designed to help them behave uniformly during the audits.

12Still, this design raises the concern that in some stores, store clerks were more suspicious of the testers
making the returns because they could not identify them. While this increased suspicion, to the extent that
it existed, cannot explain the observed differential treatment based on race (or gender), it may mean that
sellers are more likely to discriminate against minority consumers when they cannot recognize the customers
seeking to make the return.

13It is possible that store clerks’ responses to testers’ return requests were sensitive to the reason offered
by testers. For example, if testers had said that they had bought the wrong size or received the item as a
gift and did not like it, store clerks may have responded differently. The generic excuse used in the study
was meant to allow testers to request a refund rather than merely exchange the item or obtain store credit.
Unlike returning a gift or exchanging an item for a different size, explicitly saying that they did not need
the product made asking for a cash refund rather than an exchange or store credit arguably more credible
and reasonable. In any event, the type of excuse chosen cannot, on its own, explain the observed racial
disparities in treatment.
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At each store, the testers were instructed to wait in line until a store clerk became
available, inform the clerk that they wanted to return the item, and await the store clerk’s
response. If the store clerk immediately agreed to provide a refund, testers were instructed
to accept the refund, thank the clerk, and leave the store.

If, however, testers were told they could not return the item or were offered anything
other than a refund (for example, an exchange or store credit), they were instructed to ask
to speak to a manager. Whether the store clerk refused to call someone or whether the store
clerk called a “manager,” testers were instructed to once again ask for a refund. Regardless
of the clerk’s or manager’s response, testers would then offer thanks and leave the store.
Upon leaving each store, testers filled out a detailed report describing the outcomes of each
attempted return, including the (perceived) race and gender of the store representatives (to
be used as controls in the regression analysis).

In most audit studies, auditors are typically informed of the goal of the study. However,
as noted by Heckman (1998), Riach and Rich (2002), and Turner, Fix, and Struyk (1991),
this might encourage auditors (consciously or unconsciously) to interact with a decision-
maker in a manner that is meant to generate more evidence of discrimination. To alleviate
these concerns, testers in this study were blind to the true purpose of the study. Rather,
they were told that the study’s purpose was to explore differences in retailers’ return policies.
In addition, testers were asked at the end of audits what they thought the study was about,
and none of them indicated they believed the study tested for discrimination.

3 Results

This section reports the results of the audit study. The regression tables present models
with various specifications, using ordinary least squares regressions.14. Subsection 3.1 reports
the main results, using immediate return outcomes as the dependent variable. Subsection
3.2 uses additional dependent variables—the testers’ eventual outcomes—as a robustness
check.15 Subsection 3.3 looks into the potential role of the tester’s gender, and at whether
racial disparities persist within each gender sub-group.16

14Ordinary least squares regressions are reported in the main text for simplicity of understanding, but
logistic regressions were also conducted, and the results are roughly the same. Jackknife and bootstrap
resampling operations were also conducted to ensure robustness. Resampling is a way to reuse data to
generate new, hypothetical samples (called resamples) that are representative of the underlying population.
While both bootstrap and jackknife could be used as resampling methods, jackknife is a more conservative
approach and is considered more suitable for small original data samples (see, for example, Efron Gong
1983). The jackknife is used to estimate the bias of an estimator by dropping one observation each time and
recalculating the estimator based on the remaining dataset. I therefore report both jackknife and bootstrap
standard errors in brackets. The results generally remain statistically significant when the standard errors
are calculated using the jackknife and bootstrap operations

15Additional robustness checks, with regressions using other dependent variables, are reported in the
appendix.

16Additional regression tables of the return outcomes on the four race-gender tester sub-groups are reported
in the appendix.

11



3.1 The Effect of Race on Immediate Return Outcomes

This subsection reports the main results, using the tester’s immediate return outcome (de-
fined as the store clerk’s first response to the tester’s return request), as the main outcome
measure. Because the store clerks’ immediate reactions were made following relatively little
interaction with the testers, this measure provides a relatively well-controlled test for discrim-
inatory behavior. In other words, it is unlikely that the racial disparities in the immediate
treatment were driven by any uncontrolled differences between testers.

3.1.1 Raw Outcomes

The testers’ immediate return outcomes were classified as follows: (1) a refund—if the tester
was offered a refund, in addition to store credit or exchange; (2) a store credit or exchange—if
the tester was not offered a refund, but was offered an exchange or store credit; (3) an
exchange only—if the tester was only allowed to exchange the item (but was not allowed a
refund or store credit); (4) an exchange size/color only—if the tester was only allowed to
exchange the item for a different size or color; or (5) a return denial—if the return request
was denied completely, and the tester was not even able to exchange the item or obtain a
store credit. Figure 1 shows the proportion of each response by race.

Figure 1. Immediate Return Outcome by Tester Race

Note. Sum may not add up to 100 percent due to rounding.
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As Figure 1 illustrates, white testers were 7 percentage points more likely to be imme-
diately offered a refund than were similarly situated Black testers. White testers were also
7 percentage points more likely to be immediately offered store credit compared to Black
testers.

Overall, white testers were 15 percentage points more likely than Black testers to be
immediately offered a “concession,” a term that includes a refund, a store credit, or an
exchange, rather than to have their return request completely rejected.

13



3.1.2 Regression Analysis

In the regression analysis that follows, I consider two definitions of the dependent variable:
(1) Immediate refund. A dummy variable which equals “1” if the tester was offered a re-
fund immediately after making the initial return request, “0” otherwise; and (2) Immediate
concession. A dummy variable which equals “1” if the tester was offered any concession,
whether in the form of a refund, store credit, or exchange, after making the initial return
request, and “0” if the return request was denied completely.

Table 2 presents the results of six regression models. Immediate refund offers are used
in all six models as the dependent variable. Standard errors are clustered at the store and
tester levels to account for correlations in the error terms (Bertrand, Duflo, and Mullainathan
2004).

Model 1 regresses the dependent variable on the race of the tester. Model 2 adds the
race of the clerk (as perceived and reported by the tester) as a control. Model 3 adds an
interaction term between the race of the clerk and the race of the tester. Model 4 adds
store fixed effects. Model 5 adds time of day and day of week fixed effects, as well as month
of audit fixed effects. Model 6 adds various controls related to the store characteristics,
including an indicator for whether the store was a discount, mainstream or high-end store,17

store age (defined as years since incorporation), an indicator for whether the retail company
was publicly or privately owned, and an indicator for whether the store formally allowed for
non-refund concessions without receipts, subject to store clerks’ discretion.

17Stores were classified as either high-end, mainstream, or discount, based on the median prices at the
stores. The top 25th percentile was classified as high-end, the lowest 25th percentile was coded as discount,
and the remaining stores were coded as mainstream.
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As table 2 shows, across specifications, white testers were significantly more likely to be
offered an immediate refund than their Black counterparts. The pro-white gap remained
significant and similarly large in magnitude, at approximately 7 percentage points, across
specifications, even after store characteristics and clerk demographics were controlled for in
the regression analysis.

The interaction term between the race of the tester and the store clerk was not significant.
I therefore cannot rule out the possibility that there was equal racial disparity in treatment
across store clerks’ racial groups.18

Next, I explored whether white testers were more likely than their Black counterparts
to immediately receive any concession, a term that includes a refund, a store credit, or an
exchange, as opposed to an absolute denial of their return request. Table 3 presents the
results of the same six models, this time using a dependent variable which takes the value
of “1” if any immediate concession was offered, and “0” if the return request was denied
completely.

18The sample size unfortunately does not allow me to draw any meaningful conclusions about the relation-
ship between the race of the tester and the store clerk. This important question is therefore left for future
research.
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As table 3 shows, white testers were significantly more likely to be offered an immedi-
ate concession (as opposed to complete rejection of their return requests) than their Black
counterparts. The pro-white gap remained significant, at between 14 and 18 percentage
points, across specifications. Put differently, Black testers were between 14 and 18 percent-
age points more likely than their white counterparts to have their immediate return request
denied completely.

Notably, as column 3 in table 3 shows, the race of the clerk significantly interacted with
the race of the tester. Specifically, white testers were significantly more likely to be offered
a concession when interacting with Black clerks than with other non-white (for example,
Hispanic or Asian) clerks.

3.2 Robustness: Eventual Return Outcome as the Dependent
Variable

As a robustness check, I also tested whether racial disparities persisted even if the eventual
results of those who were initially denied a refund (and then asked to speak to manage-
ment) were included in the analysis. Admittedly, the immediate return outcomes represent
a “cleaner” test of discrimination, as they required considerably less interaction between
the testers and the clerks. However, including the post-complaint results allows us to test
whether complaining or negotiating moderates the observed racial disparities in treatment.
After all, one could hypothesize that, even if we observed racial disparities in treatment
after the initial return request, these disparities should decrease (or even disappear) once
the tester lodges a complaint and again requests a refund. To test this hypothesis, I also
looked at the testers’ final outcomes.

Table 4 presents the results of this robustness check. In models 1 to 3, the dependent
variable equals “1” if refund was offered, either immediately or after the tester continued to
negotiate. It equals “0” if testers’ refund requests were eventually denied. Model 1 regresses
the dependent variable on tester’s race, while model 2 includes clerk controls and store fixed
effects, and model 3 adds time of audit fixed effects. In models 4 to 6, the dependent variable
equals “1” if any concession was offered, either immediately or after the tester continued to
negotiate. It equals “0” if the tester’s return request was eventually denied.
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As table 4 shows, the results are robust to using the tester’s final return outcome as the
dependent variable. Indeed, white testers were between 7 and 8 percentage points more likely
to receive a refund than their Black counterparts and white testers were between 23 and 24
percentage points more likely to receive a concession (refund or non-refund)—either imme-
diately or eventually—than were Black testers, and these racial differences were statistically
significant across all specifications.

As shown in tables A1 and A2 (in the appendix), across specifications, white testers were
between 22 and 23 percentage points more likely to speak with management upon request
than were Black testers who made the same request (these differences are significant at the 1
percent level). Not only were white testers significantly more likely to have their request to
speak with a manager met, but white testers were also between 15 and 20 percentage points
more likely than Black testers to obtain an improved outcome—defined as any additional
concession beyond what was offered when the tester made the initial return request. These
differences, both in likelihood of speaking with management and in likelihood of obtaining
an improved outcome conditional on seeing a manager, can help explain the racial disparities
in eventual refund and concession offers reported in table 4.

One cautionary note: although the testers were blind to the goal and hypotheses of the
study, a few of the Black testers indicated in their post-audit reports that they believed that
their race had negatively affected the way they were treated at the store. While these testers
may have witnessed discriminatory behavior on the part of the salesclerks, it is also possible
that they went into the audits expecting to encounter mistreatment or discrimination and
that their postures or beliefs contributed to the ultimate result. The short time frame
during which the results were measured weighs against the possibility that it was the testers’
behavior that was driving the observed disparities. Nevertheless, readers should note this
issue and researchers may want to consider it in the design of future studies.

3.3 Racial Disparities within Gender Sub-Groups

In addition to the robustness checks described above, I also tested whether the racial dis-
parities persisted within each gender group to examine whether the results were driven or
moderated by gender. Figure 2 shows the racial disparities in return outcomes, both imme-
diate and eventual, within each gender group.
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Figure 2. Raw Return Outcome by Race within Gender Groups

Note. Sum may not add up to 100 percent due to rounding.

As figure 2 reveals, within each gender sub-group, both male and female, Black testers
did worse than their white counterparts, using all four dependent variables (both immediate
and eventual refund and concessions).

Table 5 presents these results. All models regress the dependent variable on the tester’s
race and on store and clerk control variables and audit fixed effects for each of the gender
sub-groups. Model 1 uses an immediate refund as the dependent variable, model 2 uses an
immediate concession as the dependent variable, model 3 uses an eventual refund as the
dependent variable, and model 4 uses an eventual concession as the dependent variable. In
each model, the left column represents the female sub-group and the right column—the male
sub-group.
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As table 5 shows, among female testers, white females were significantly more likely to
receive an immediate refund or concession, as well as an eventual concession, compared to
Black females. Among male testers, white males were more likely to receive an immediate
or eventual concession, as well as an eventual refund. However, except for the context of
eventual concessions, in which the racial disparities were significant at the 1 percent level,
these differences were not significant.

Tables A3 and A4 (in the Appendix) show regression models of the dependent variables
on the four race-gender tester sub-groups, with white female testers as the reference category.
These tables show that Black testers—both female and male—were significantly less likely
to receive an immediate refund, an immediate concession, or an eventual concession than
white female testers and that the greatest disparities in treatment (in all outcome measures
other than eventual refund) were between white female testers and Black male testers. This
suggests that the intersection of race and gender plays a role in determining return outcomes.

Indeed, the findings of this study could be read as showing that Black consumers—both
male and female—are treated significantly less favorably than white testers, particularly
white females. Additionally, the findings reveal that the intersection of race and gender
in this context places Black male consumers in an especially disadvantaged position, while
white female customers enjoy an especially large “white female” premium.19

4 Discussion

4.1 Summary and Implications

This audit study reveals that, at least in the context of retail product returns, stores selec-
tively enforce seemingly uniform contracts and policies, deviating from the terms of their
form contracts on a case-by-case basis. These findings are consistent with the small but grow-
ing body of research that suggests that sellers often complement their allegedly standardized
agreements with internal policies granting their representatives discretion in applying these
agreements on the ground (Bebchuk and Posner, 2005; Gillete, 2004; Johnston, 2005).

Most important, however, the study reveals that such discretionary performance of con-
tractual terms can be exercised in a discriminatory manner. Specifically, the findings revealed
that—in the setting of retail product returns—there was significant racial discrimination in
the enforcement of return policies to the disadvantage of Black consumers. The study showed
that, in stores with formal policies requiring receipts as a precondition to returns, white con-
sumers (testers) without receipts were significantly more likely to be offered a refund or
any concession—whether in the form of a refund, store credit, or exchange—than similarly
situated Black consumers (testers). These racial disparities were robust across specifications
and restrictions and persisted even when the analysis included the eventual outcome of those
who were initially denied a refund and requested to speak with management. In sum, Black
testers—male and female—obtained worse outcomes—compared to white male and female

19These findings are consistent with prior research suggesting that Blacks, and particularly Black men,
are often penalized for displaying assertiveness in social and professional settings. As previous work reveals
that in various professional domains, Blacks, and particularly Black men, often suffer a “penalty” for taking
actions that appear assertive or angry, as opposed to comparable whites.
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testers.
This study suggests that racial discrimination in the enforcement of consumer con-

tracts—retailer return policies being just one example—may be an overlooked form of sys-
temic marketplace discrimination. And yet, as research on marketplace discrimination sug-
gests, discriminatory enforcement of consumer contracts may be particularly harmful to
minority consumers. In the specific context of retail race discrimination, for example, it
has been shown that Black consumers’ encounters with unfair treatment—their “Shopping
while Black” experiences20—have cumulative debilitating effects on their self-esteem and life
satisfaction, and even on their mental health, (Columbres, 2002; Feagin, 1991; Gabbidon and
Higgins, 2020; Paradies et al., 2015; Schmitt et al., 2014).21

Discriminatory enforcement of consumer contracts could also result in regressive redistri-
bution if poor consumers are treated less favorably than wealthier consumers (either directly
or indirectly—as a result of the relationship between wealth and other characteristics) (see
Padi 2022). Furthermore, consumers who belong to discriminated-against groups might
be discouraged from entering into transactions, even if those transactions are conducive to
their well-being; alternatively, they might enter into transactions optimistically believing
that sellers will behave more leniently than their contracts dictate, only to face strict (and
discriminatory) observance of the terms ex post.

Discriminatory enforcement of consumer contracts may also be counterproductive for
sellers in terms of sales and profits. In the context of retail clothing, for example, Black
consumers spend almost as much as white consumers on goods and services (U.S. Depart-
ment of Labor, 2020). According to a nationally representative consumption data, Black
consumers devote larger shares of their expenditure bundles to visible goods such as clothing
than do white consumers with comparable incomes (Charles, Hurst and Roussanov, 2009,
p. 425-67) . Treating Black customers as second-class citizens may ultimately translate into
lower sales and lost profits (Chui et al., 2021).22

4.2 Future Research

To test for discrimination in the enforcement of consumer contracts, the study focused on
discrimination against Black consumers, using one test case—retail product returns—and
was conducted in one city—Chicago.

While the results reveal striking racial disparities in the enforcement of retail return
policies, future research should examine the generalizability of these findings. In particular,

20Discrimination while shopping (or consumer racial profiling in stores) is most commonly associated
with Black consumers, perhaps due to media coverage and highly publicized litigation cases involving Black
consumers. Yet other racial and ethnic minorities (including Hispanics, Asians, and Native Americans)
report similar experiences of discrimination, also known as “shopping while brown or non-white.” See, for
example, Dunlap 2021.

21For a general assessment of the social costs produced by marketplace race discrimination, see Siegelman
1998, p. 12.

22As sociologist Cassi Pittman Claytor notes, “[e]very year Black Americans spend an estimated 1.2 trillion
dollars. This combined spending power exceeds several nations’ gross domestic product . . . [yet] for decades
and decades, Black consumers have been regularly overlooked by companies that do not see them as a priority
demographic.” (Pittman, 2020, p. 7) Discriminating against Black consumers could easily prove to be a
multibillion-dollar mistake.
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future studies should explore whether discriminatory enforcement of consumer contracts
exists against other minority groups, in other types of contracts, and in other markets.

For example, studies could investigate whether and to what extent other racial and
ethnic minorities, including Hispanics, Asians, and Native Americans, are similarly subject
to discriminatory enforcement of consumer contracts. Researchers could also test whether
contracts are enforced differently within the Black population based on different skin tones.
Although colorism and racism are often intertwined, people belonging to the same race might
suffer from different degrees (or forms) of discrimination based on their skin tones.23

Finally, because this study only included bricks-and-mortar sales, future research is
needed to determine whether online contracts reflect similar racial disparities in enforce-
ment. This is important because, although e-commerce retail sales currently account for
only 15 percent of all retail sales worldwide (U.S Department of Commerce, 2022), online
shopping is increasingly gaining popularity among Black and white consumers alike (Wang
2022).24

4.3 Potential Explanations

The findings reveal significant racial disparities in salespeople’s treatment of consumers’
return requests. The exact cause of the observed discrimination remains open to debate.
We do not know, for example, what assumptions or beliefs on the part of the salesclerks
led to the observed behavior. Existing research, however, points to at least three possible
explanations. First, there is evidence that store clerks tend to be more suspicious of Black
customers generally, particularly Black men, and that they unfairly target them with surveil-
lance and calls to the police (Gabbidon and Higgins, 2011, p. 208; Rappaport, 2018, p.
2290; Schreer, Smith and Thomas, 2009, p. 1432-1444). This general suspicion of Black
customers has been documented in the lab. In a 2000 study, survey participants—all un-
dergraduate marketing students in Minnesota—were asked to imagine that they were the
“managers of tomorrow’s retail establishments.” When asked about the “typical shoplifter,”
most participants described a young Black male, even though law enforcement statistics in
the area showed that the typical shoplifter was a white female (Asquith and Bristow, 2000,
p. 272).

Second, the observed racial discrimination might stem from differences in store clerks’
inferences about a particular consumer’s socioeconomic status, buying power, and value to
the store. As researchers have shown, “Blacks have been viewed as second-class citizens in
consumer markets” both historically and in contemporary times (Pittman, 2020, p. 4). In
fact, research suggests that people often associate race with class, (Fiske et al., 2002; Penner

23Indeed, emphttps://www.overleaf.com/project/634ee9205438e80d5503fb23irical research has shown
that, at least in the employment context, darker skin tones have a negative impact on employment pos-
sibilities and outcomes (see, for example, Kricheli Katz et al., 2020).

24While it is plausible that the effects of race (and gender) will be less pronounced in online settings,
several studies have already shown that discrimination persists in the online marketplace. Indeed, some
researchers have even suggested that minority consumers may find it helpful to conceal their racial identities
by, for example, using home addresses of family relatives who live in more racially diverse neighborhoods, or
by using white-sounding names. In one oft-cited case, an online job applicant’s decision to change his name
from “Jose” to “Joe” significantly increased the positive responses to his job application. Future research on
selective enforcement of contracts in online settings could shed light on these questions (Matthews, 2014).
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and Saperstein, 2013) and that class is closely intertwined with what it means to be “Black”
or “white” (Brewster, 2012; Brewster, Brauer and Lynn, 2015; Freeman and Ambady, 2011;
Ridgeway and Kricheli-Katz, 2013). Thus, if clerks typically believe that white customers
are likely to be wealthier than Black customers and, therefore, more valuable customers
with greater buying power, they might well treat Black customers less favorably than white
customers.

If clerks hold those beliefs, the fact that the study was conducted in downtown Chicago,
a predominantly white area, may have exacerbated the situation. In other words, it is
plausible that Black testers were treated with more suspicion in that area because they do
not frequently shop there or because they were perceived to be one-time customers and thus
less valuable than repeat buyers. Indeed, previous interview-based research suggests that
Black consumers face a greater degree of discrimination when shopping in predominantly
white areas (Lee, 1998). In any event, the expectations and beliefs associated with the
socio-economic status of the testers could explain the observed racial discrimination.

Notably, the study described in this Article attempted to control for class and socioe-
conomic backgrounds by instructing all testers to wear similar casual clothing. It must be
acknowledged, however, that the same clothing (in this case, jeans and a t-shirt) may convey
different meanings when worn by members of different racial or ethnic groups. To the extent
that people conflate race with class, such inferences may have played a role in the store clerks’
and managers’ decisions. Moreover, it must be noted that, in real life, outside of the context
of a controlled field study, these inferences may, in fact, be bolstered or attenuated by other
status signals, such as a consumer’s brand-name or expensive attire. And this might mean
that selective enforcement of contracts might also have regressive distributional outcomes,
with poor consumers less likely than affluent consumers to enjoy favorable concessions or
deviations from the language of the agreement.

Third, the observed racial disparities might be driven by differences in the perceived
likelihood that Black consumers will complain or generate reputational harm if dissatisfied.
If clerks assume that minority consumers are less likely to complain or generate reputational
harm to the store than their white counterparts, then salesclerks might be more willing to
ignore Black customers’ requests.

In fact, there is evidence to suggest that store clerks believe that white customers harbor
higher expectations of service than Black customers of the same socioeconomic background
and that those white customers are more likely to display assertiveness when these ex-
pectations are not met (for example, Williams, 2006, p. 111). This underlying belief in
the difference in expectations—specifically the white customer’s sense of entitlement—could
prompt clerks to treat white customers more favorably than their Black counterparts.

In this study, all testers were instructed to ask to speak with a manager if their refund
request was initially denied. In the real world, however, consumers may be less likely to
complain if they believe that their chances of obtaining redress are low (Granbois, Summers
and Frazier, 1977, p. 18; Richins, 1982; Richins, 1983, p. 76). This, in turn, can create
a vicious cycle: if Black consumers do not feel entitled to complain or do not anticipate a
successful outcome after complaining, they may be less likely to register a complaint, thereby
becoming even less likely to receive redress. At the same time, white consumers, who may
not suffer from the same sense of impotence, will continue to complain, disproportionately
benefitting from preferential treatment from the seller.
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This insight also carries the possibility that differences in expectations or bargaining
styles associated with race or gender could have influenced the results of this study. The fact
that, during their post-audit interviews, a few Black testers mentioned that they believed
that they had been discriminated against (see Part 3.2.2) raises the possibility that those
testers’ perceptions influenced the results. In other words, if those Black testers expected
to be treated with suspicion at the store—an artifact of their “shopping while Black” ex-
perience—they might have behaved differently when interacting and negotiating with store
clerks and managers, either by signaling acquiescence or by infusing even the initial conver-
sation with defensive posture or subtle hostility. And this, too, can lead to a vicious cycle
of discrimination.

The potential magnitude of the so-called “expectations problem” should not be ignored.
Research indicates that most Black consumers feel they are often discriminated against
in stores (Williams and Snuggs, 1997; Williamson, 2000). According to every Gallup poll
(Jones and Lloyd, 2021) since 1997, Black consumers have been most likely to report unfair
treatment while shopping . Indeed, in the most recent Gallup poll (July 2021), as many as
35 percent of the Black respondents reported having recently experienced unfair treatment
while shopping in a store—more than in any other situation, including interactions with the
police, at the workplace, or in healthcare or entertainment facilities.

Thus, while it is plausible that the racial disparities seen in the study were driven by
the salesclerks’ belief systems, it is possible that the results were also driven by the Black
testers’ expectations, which in turn affected the salesclerks’ behavior. Of course, these
potential explanations are not mutually exclusive and may coexist. Moreover, regardless of
the potential explanations underlying salespeople’s observed behavior, the findings of this
study have important implications since they reveal significant and robust racial disparities
in the enforcement of consumer contracts.

5 Conclusion

This Article provides empirical evidence that significant racial disparities exist in the enforce-
ment of certain consumer contracts and that such discrimination is pervasive and robust.
Indeed, as this experiment shows, sellers’ discretionary performance of return policies dis-
proportionately harms Black consumers.

In this study, Black testers, posing as consumers, were significantly less likely than their
white counterparts to obtain refunds or concessions beyond the dictates of sellers’ formal
return policies. These racial disparities not only persisted across gender groups but widened
after the testers whose refund requests were initially denied requested to speak with man-
agement.

These findings illustrate the importance of addressing a gaping hole in existing anti-
discrimination laws, which do not seem to currently prohibit this form of marketplace dis-
crimination (Columbres, 2002, p. 215; Kennedy, 2001, p. 307; Singer, 1995; Williams
et al., 2015, p. 86). Future research should focus on exploring whether and to what extent
discriminatory enforcement of consumer contracts exists in other markets and contracts,
which types of consumers face this form of discrimination, and the underlying causes of such
discrimination.
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If this study’s findings are corroborated by future research and if discriminatory enforce-
ment of consumer contracts is shown to be widespread, policymakers will need to consider
adopting appropriate legislation to reduce the social and economic harms that this form of
ongoing discrimination generates.

6 Appendices

6.1 Study Materials

6.1.1 Instructions to Buyers

Retail Return Policies Study: Instructions

Thank you for agreeing to participate in the study. This is a study about retail stores’
return practices. You will be asked to go and buy items from stores located in downtown
Chicago, while recording various details about the stores and the items purchased. You will
be provided with a list of stores and their addresses. You will be provided with money so
that you could pay in cash for the items.

In each store, please buy four identical items that cost between 20 and 30 dollars. If
there are no items within that price range in the store, please indicate so in the survey
form and leave the store. Please try to buy a clothing accessory if possible (i.e., a hat,
gloves, socks, a scarf, a purse, or a bag). Otherwise, please buy a shirt, pants or another
clothing item. Please do not buy underwear, swimwear, jewelry, electronic devices, “last
act”/clearance/sale items, or any item that you suspect will not be eligible for returns (or
will have stricter return requirements). Please try to buy gender-neutral items.

When making the purchase, please pay in cash and ask for separate bags and receipts
for each item. Please keep the receipts—you will be required to bring the original receipts
to the researcher.

If the store clerk offers you to join a credit card/membership/sign up for something or
asks for any personal details or contact information, please politely refuse and do not provide
any such information. [. . .] While at the store, please see if there is a return policy sign
anywhere. Please answer the related questions on the survey form [. . . ].

Form (Buyers):

Name of store:
Date:
Time of visit:
Item purchased:
Item price:
If the store does not offer items within the requested price range, please check here:
Please do not buy any item and leave the store.
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6.1.2 Instructions to Testers

Thank you for agreeing to participate in the study. This is a study about retail stores’
return practices. You will be asked to go and make non-receipted returns to stores located
in Chicago, while following a memorized script, and to report the outcomes of your attempted
returns as explained in detail below.

Preparation (before going to stores): Please memorize the script and follow it to the
letter. We will practice the script during our simulation sessions.

You will be provided with a list of stores and their addresses. All stores are located in
downtown Chicago. You will also be provided with items that you will need to return to the
stores. Each item will be in its original package with tags attached. You will not have the
receipt.

Please come to the stores dressed in casual clothes: jeans and t-shirt.
At the store: When you enter the store, please approach the first available store clerk at

the service/check-out counter. If no clerk is available, please wait in line until a store clerk
becomes available. If more than one store clerk is available, please choose the store clerk
standing to the right. Please report the perceived race and gender of the store clerk in the
form. Please follow the script from that point onward.

Immediately after leaving each store, please fill out the below form:

Form (Auditors):

Auditor’s Name:
Store audit number (how many stores have you audited before this one):
Name of store:
Date of visit:
Time of visit:
Item Type:
Item Price:

[. . .]

For the store clerk you spoke with:
1. What do you think their race was? Please check one:

1. Black
2. White
3. Asian American
4. Hispanic
5. Native American
6. Mixed
7. Other

2. What do you think their gender was? Please check one:
1. Female
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2. Male
3. Other

At first, what did the store clerk offer you? Please check one:
1. Refund
2. Store Credit
3. Exchange
4. Exchange for a different size/color only
5. Nothing offered
6. Other (please explain)

When you asked to see a manager, what did the store clerk say/do?
1. Said that he/she was the manager
2. Said that the manager is not available
3. Refused to call manager, saying he/she already knew what the manager was going to say
4. Called the manager
5. Went and spoke to manager
6. Other (please explain)

Did you see a manager?
1. Yes
2. No

If so, What do you think their race was? Please check one:
1. Black
2. White
3. Asian American
4. Hispanic
5. Native American
6. Mixed
7. Other (please explain)

What do you think their gender was? Please check one:
1. Female
2. Male
3. Other (please explain)

[for those who saw manager] When you talked to the manager, what did they offer you?
Please check one:

1. Refund
2. Store Credit
3. Exchange
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4. Exchange for a different size/color only
5. Nothing offered

Do you have any other comments or issues that arose from your visit? If so, please ex-
plain:

What do you think was the purpose of the study?

6.2 Additional Robustness Checks

6.2.1 Likelihood of Speaking with Management as the Dependent Variable

Table A1 reports the results of six models using ordinary least squares regressions. The de-
pendent variable is whether the tester saw a manager upon request (a dummy variable which
equals “1” if the tester saw a manager after requesting to speak with one, “0” otherwise).
Model 1 regresses the dependent variable on the race of the tester. Model 2 adds the race of
the clerk (as perceived and reported by the tester) as a control. Model 3 adds an interaction
term between the race of the clerk and the race of the tester. Model 4 adds store fixed effects.
Model 5 adds time of day and day of week fixed effects and month of audit fixed effects.
Model 6 adds various controls related to the store characteristics, including an indicator for
whether the store is a discount, mainstream or high-end store,25 store age (defined as years
since incorporation), an indicator for whether the retail company is publicly or privately
owned, and an indicator for whether the store formally allows for non-refund concessions,
subject to store clerks’ discretion.

25The sample included stores of various price ranges. To control for this variation in prices, store websites
were scraped using Python and the median prices of the clothing items offered at each website were computed.
Some stores blocked access to their websites or did not offer items for sale online. These websites (n = 17)
were manually coded. Median prices were chosen instead of mean prices, as mean prices—unlike median
prices—are affected by outliers (that is, extremely expensive or very cheap products). Median prices ranged
between $5 and $350, with a mean of $60 and a median of $45. Stores were then classified as either high-end,
mainstream, or discount, based on the median priced at the stores. The top 25th percentile was classified
as high-end, the lowest 25th percentile was coded as discount, and the remaining stores were coded as
mainstream.
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Table A1: The Effects of Tester Race on Likelihood of Speaking with Management Upon
Request

(1) (2) (3) (4) (5) (6)

White 0.231∗∗ 0.230∗∗ 0.268 0.229∗∗ 0.220∗∗ 0.221∗∗

(0.0649) (0.0648) (0.132) (0.0740) (0.0736) (0.0698)

Clerk is white 0.0993 -0.114 0.131 0.0786 0.0861
(0.0830) (0.132) (0.0937) (0.0907) (0.101)

Clerk is other non-white 0.234∗∗∗ 0.295∗∗ 0.240∗∗ 0.162 0.210∗∗

(0.0769) (0.140) (0.106) (0.117) (0.101)

White tester -0.0144
# Clerk is white (0.169)

White tester -0.101
# Clerk is other non-white (0.166)

Store is mainstream -0.218

(0.233)

Store is high-end -0.0590
(0.291)

Age of Store 0.00232
(0.00214)

Store is privately-owned 0.0302

(0.123)

Formal Policy allows -0.217
non-refund concessions (0.181)

Constant 0.589∗∗∗ 0.478∗∗∗ 0.455∗∗∗ 0.461∗∗∗ 1.205∗∗∗ 1.232∗∗∗

(0.0521) (0.0761) (0.108) (0.0742) (0.207) (0.375)

Observations 190 190 190 190 190 188
R2 0.065 0.107 0.109 0.109 0.192 0.223

Standard errors are in parentheses.
p < 0.1, ** p < 0.05, ***p < 0.01 Store fixed effects are included in models 4 and 5. Time of day, day of
week, and month of audit fixed effects are included in models 5 and 6. Standard errors are clustered at the
store and tester levels.

As table A1 shows, white testers were 22-23 percentage points more likely to see a manager
upon request than comparable Black testers across specifications. This may have contributed
to the observed racial disparities in eventual return outcomes.
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6.2.2 Likelihood of Obtaining an Improved Outcome (Conditional on Speaking
with Management) as the Dependent Variable

As table A1 reveals, white testers were significantly more likely to speak with a manager
after asking to speak with one. But were they also more likely to obtain better treatment
compared to their immediate return outcomes than Black testers?

Table A2 presents the results of six models using ordinary least squares regressions in an
attempt to address that question. The dependent variable is whether the tester obtained an
improved outcome (compared to what the tester was offered after making the initial request)
after speaking with a manager. Model 1 regresses the dependent variable on the race of the
tester. Model 2 adds the race of the clerk (as perceived and reported by the tester) as a
control. Model 3 adds an interaction term between the race of the clerk and the race of
the tester. Model 4 adds store fixed effects. Model 5 adds time of day and day of week
fixed effects, and month of audit fixed effects. Model 6 adds various controls related to the
store characteristics, including an indicator for whether the store is a discount, mainstream
or high-end store, store age (defined as years since incorporation), an indicator for whether
the retail company is publicly or privately owned, and an indicator for whether the store
formally allows for non-refund concessions, subject to store clerks’ discretion.
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6.2.3 Regressions of Return Outcomes on all Race-Gender Tester Sub-groups

Regression tables A3 and A4 present the results of ordinary least squares regressions of
testers’ return outcomes on the four race-gender tester sub-groups.

Table A3 uses refund as the dependent variable. Models 1 to 3 use immediate refund
as the dependent variable. Models 4 to 6 use eventual refund as the dependent variable.
Models 1 and 4 regress the dependent variable on the tester’s race-gender sub-group, with
white female testers as the reference category. Models 2 and 5 add store clerk controls and
store and audit fixed effects. Models 3 and 6 include store control variables and parent
company fixed effects.

Table A4 uses concession as the dependent variable. Models 1 to 3 use immediate con-
cession as the dependent variable. Models 4 to 6 use eventual concession as the dependent
variable. Models 1 and 4 regress the dependent variable on the tester’s race-gender sub-
group, with white female testers as the reference category. Models 2 and 5 add store clerk
controls and store and audit fixed effects. Models 3 and 6 include store control variables and
parent company fixed effects.
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Tables A3 and A4 show that Black testers—both female and male—were significantly less
likely to receive an immediate refund, an immediate concession, or an eventual concession
than white female testers and that the greatest disparities in treatment (in all outcome
measures other than eventual refund) were between white female testers and Black male
testers. This suggests that the intersection of race and gender plays a role in determining
return outcomes.
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