CRIMINAL LAW OUTLINE
I.  The Criminal Justice System



 

· Sources of criminal law:  (1) common law, (2) statutory law including MPC, (3) constitutional law.

· 35 states have adopted the MPC in whole or in part; no state has adopted it precisely as proposed by ALI.
II.  The Process of Proof

      A.  Overview





 

· In a criminal case the prosecution has the burden of proof, and the standard of proof is beyond a reasonable doubt.
      B.  Evidence







People v. Zackowitz (N.Y. Ct. of App. 1930) (CB p. 22)

Unless the defendant has made his general character an issue in a criminal prosecution, evidence thereon is inadmissible (unless admissible for some other purpose).
      C.  The Jury








Duncan v. Louisiana (U.S. 1968) (CB p. 55)

Because trial by jury in criminal cases is fundamental to the American scheme of justice, the 14th Amendment guarantees a right of jury trial in all criminal cases which, were they to be tried in federal court, could come within the 6th Amendment’s guarantee. 

United States v. Dougherty (D.C. Cir. 1972) (CB p. 62)

While the jury’s prerogative to disregard the court’s instructions even as to matters of law does exist and is approved of, the jury should not be formally informed of that power by the judge.
III.  The Justification of Punishment





· Utilitarian:  forward-looking; punishment should yield societal benefits in reduction of future crimes
· Deterrence:  actual deterrent effect difficult to measure; to be effective, requires D receive notice of the threat; certainty of capture may deter more than severity of punishment; many crimes not crimes of calculation
· Incapacitation:  punish for lengthy periods or by death penalty; difficult to predict recidivism; imposition is inaccurate and costly; the incarcerated are merely replaced by other criminals on the “market”
· Rehabilitation:  proper treatment; “symptoms” and cure differ with each individual; difficult to prove it works
· Retribution:  backward-looking; those who choose to do criminal acts deserve punishment, even if it serves no utilitarian purpose; difficult to support without referring to societal mores, which seem utilitarian; requires proportionality  
IV.  Imposing Punishment






United States v. Jackson (7th Cir. 1987) (CB p. 146)

The imposition of life in prison is permissible under a statute that forbids parole.

United States v. Johnson (2d Cir. 1992) (CB p. 153)

Extraordinary family circumstances may constitute proper grounds for a downward departure from sentencing guidelines.

V.  The Requirements of Just Punishment





      A.  Voluntary acts

· Common law definition:  a movement of the human body that is, in some minimal sense, willed or directed by the actor; can include result of habit or inadvertence; can be sufficient if one voluntary act in course of conduct under strict liability; can be voluntary even if threatened (involuntary:  no conscious control)

· MPC definition:  “within the control of the actor” (involuntary:  reflex/convulsion, unconscious/asleep, hypnosis, bodily movement not product of effort/determination)

· material elements:  conduct, circumstance, and result

Martin v. State (Ala. Ct. of App. 1944) (CB p. 173)

Criminal liability must be based on conduct which includes a voluntary act or omission from committing an act which it was physically possible to have performed.

People v. Newton (Cal. Ct. of App. 1970) (CB p. 175)

Criminal liability must be based on conduct which includes a voluntary act or omission from committing an act which it was physically possible to have performed.

      B.  Omissions
· Common law definition:  failure to act under legal obligation arising from civil law, based on relationship, statute, contract, voluntary assumption of care, creation of peril, duty to control 3rd person, duty of landowner



· MPC definition:  when statute expressly includes omission or civil law imposes duty
Pope v. State (Md. Ct. App. 1979) (CB p. 183)

One is not criminally liable for failing to intervene when a person staying in one’s dwelling abuses her child.
Jones v. United States (D.C. Cir. 1962) (CB p. 190)

Under some circumstances, the omission of a legal duty owed by one individual to another, where such omission results in the death of the one to whom the duty is owing, will make the other chargeable with manslaughter.

C. Mens Rea

1.  Basic conceptions




     

· Mens rea (“guilty mind”):  mental state required by statute
· Common law concepts:  intent, knowledge, or recklessness
· Differentiation between intending conduct and intending result

· Differentiation between knowingly (knowing result is likely); willfully (knowing likely consequences); recklessness (conscious decision to ignore a particular risk of which the defendant is aware); criminal negligence (gross departure from ordinary regard of risk)
· Trend toward increasingly subjective “reasonably prudent person” test

· MPC concepts:  element analysis; 4 states of culpability, subjective liability (recklessness) is default

· Material elements:  conduct, result, and attendant circumstance (not venue, jurisdiction, statute of limitations, or unrelated to harm/evil or justification/excuse)

· Levels of culpability:  purposely (conscious object), knowingly (aware of practical certainty of result), recklessly (conscious disregard of substantial risk), criminally negligently (should be aware of risk)

· Every material element must be modified by a culpability state

· Recklessness (subjective) is default mens rea if statute is silent (negligence (objective) is insufficient)

Regina v. Cunningham (Ct. of Crim. App., Q.B. 1957) (CB p. 204)

“Malice” in a statutory crime means foresight of the consequences and requires either an actual intention to do the particular kind of harm that in fact was done or recklessness as to whether such harm should occur or not.

2.  Applications





                       

Holloway v. United States (U.S. 1999) (CB p. 218)

Carjacking “with the intent to cause death or serious bodily harm” requires the government to merely prove an intent to kill or harm if necessary to effect a carjacking.

United States v. Jewell (9th Cir. 1976) (CB p. 220)

Where a defendant is aware of facts indicating a high probability of illegality but purposely fails to investigate because he desires to stay ignorant, he has knowledge of the illegality, and positive knowledge is not required.

3.  Mistake of fact






· Reasonable mistake of fact negates mens rea (honest but unreasonable not enough)
· MPC:  defense if negatives culpability required to establish material element (D knows or substantial probability of knowing)

Regina v. Prince (Ct. of Cr. Cas. Res. 1875) (CB p. 226)

A reasonable but mistaken belief that the girl was 16 or older is not a defense against a charge that one violated the law which makes it a misdemeanor to unlawfully take any unmarried girl under age 16 out of the possession and against the will of her father.

People v. Olsen (Cal. Sup. Ct. 1984) (CB p. 230)

A reasonable mistake as to the victim’s age is not a defense to a charge of committing a lewd act on a child under 14 years of age.

4.  Strict liability






· Criminal liability permitted without mens rea for a material element.
· Courts increasingly requiring mens rea even where Congress does not provide statutorily or “public welfare” offenses

Morissette v. United States (U.S. 1952) (CB p. 237)

Crimes which are mala in se (bad in themselves) necessarily include the element of mens rea and no statutory strict liability version of them is permissible.
Staples v. United States (U.S. 1994) (CB p. 241)

Some indication of Congressional intent, express or implied, is required to dispense of the mens rea requirement.
Regina v. City of Sault Ste. Marie (Canada Sup. Ct. 1978) (CB p. 249)

Where an offense does not require full mens rea, it is a good defense for the defense to prove that he was not negligent.
5.  Mistake of law






· Ignorance of the law is no excuse; D rarely exculpated for mistake of law
· Exceptions:  specific intent crimes; mistake of civil law incorporated in criminal law; reasonable reliance on official statement of law (statute, judicial decision, administrative order, public official interpretation, but not lawyers) later invalidated

People v. Marrero (N.Y. Ct. of App. 1987) (CB p. 255)

A good faith mistaken belief as to the meaning of a criminal statute is no defense to a violation of the statute.

United States v. Albertini (9th Cir. 1987) (CB p. 268)

One may rely on a later-reversed declaration that his conduct is lawful.

Lambert v. California (U.S. 1957) (CB p. 271)

Failure to act may not be punishable under a criminal statute unless it is shown that the defendant knew or should have known of the duty established by the statute and the penalty for failure to comply with the statute.

VI.  Rape

        A.  Introduction







· Sexual intimacy by force or without consent; can now be committed against female or male; some legal reform but statutes still vary on gender neutrality, spousal immunity, types of sexual acts, consent, force
· Common law approach:  vaginal intercourse (man to woman), woman not his wife (spousal immunity), physical force or threat of force (physical compulsion/violence and/or physical resistance by victim; fear of threat must be reasonable and serious physical harm), and without her consent (usu. resistance, not just verbal “no” or silence) 

· MPC approach:  all forms of penetration by male of female, degrees of rape (1st- and 2nd-degree and gross sexual imposition), focuses on D’s objective behavior rather than subjective state of mind about P’s consent

         B.  Force








· Common law approach:  D’s physical compulsion/violence and/or P’s physical resistance, or threat of serious harm (death or serious injury)
· MPC approach:  requires force or threat of serious physical harm
· State approaches widely vary:  additional force needed including physical force or threat of serious harm, penetration is inherent force, nonphysical force includes moral/psychological/intellectual, or no force needed if no affirmative consent; threat of force can be subjective or objective, from P’s or D’s point of view; physical/verbal resistance or affirmative nonconsent may/may not be required 
State v. Rusk (Md. Ct. of App. 1981) (CB p. 323)

The lack of consent element essential to a rape conviction can be established by proof of resistance or by proof that the victim failed to resist because of a genuine, reasonably grounded fear.

         C.  Mens Rea





 

· Common law approach:  may require at least knowing or reckless belief of nonconsent
· MPC approach:  do not need to prove D knew P did not consent
Commonwealth v. Sherry (Mass. Sup. Jud. Ct. 1982) (CB p. 351)

A subjective belief that the victim has consented is no defense to a rape charge.
Commonwealth v. Fischer (Pa. Super. Ct. 1998) (CB p. 354)
A defendant’s subjective belief that a victim consented to sexual conduct is not a defense to the crime of rape.
VII.  Homicide

         A.  Introduction





 

· Murder or manslaughter 

· Life usu. begins at birth and ends at brain death

         B.  Intentional Killing
           



 

· Common law approach:  first degree murder (premeditated, willful, and deliberate) and second degree murder (default; if with malice aforethought, i.e., intent to kill or inflict grievous harm or reckless indifference to human life, but not premeditated, deliberate, and willful)

· MPC approach:  murder is purposely, knowingly, or recklessly with extreme indifference (mere recklessness is manslaughter)

Commonwealth v. Carroll (Pa. Sup. Ct. 1963) (CB p. 396)

The specific intent to kill, which is necessary to prove first-degree murder, may be found from a defendant’s words or conduct or from the attendant circumstances together with all reasonable inferences therefrom, and from the intentional use of a deadly weapon on a vital part of the body of another human being.
State v. Guthrie (W.Va. Sup. Ct. of App. 1995) (CB p. 400)

There must be some evidence that the defendant considered and weighed his decision to kill in order for the state to establish premeditation and deliberation under the West Virginia first-degree murder statute.
1. Provocation
· Before, battery, aggravated assault, or adultery made murder manslaughter, and words not enough and no time to cool off; now somewhat subjective reasonable man test, and cooling off is fact issue (although words still not enough)
Girouard v. State (Md. Ct. of App. 1991) (CB p. 405)

Words alone do not constitute adequate provocation to mitigate murder to manslaughter.
Maher v. People (Mich. Sup. Ct. 1862) (CB p. 407)

If a killing, though intentional, is committed in the heat of passion produced by a reasonable provocation before a reasonable time has lapsed for the passion to cool and is the result of temporary excitement rather than one’s personal depravity, it is manslaughter rather than murder.
People v. Casassa (N.Y. Ct. App. 1980) (CB p. 415)

Whether a defendant was so emotionally disturbed as to lessen murder to manslaughter involves both an objective and subjective analysis.
C. Reckless and Negligent Killing 


 

· Common law approach:  voluntary manslaughter (intent = heat of passion); involuntary manslaughter (unintended but culpable negligence)
· MPC approach:  manslaughter that would otherwise be murder (intent = extreme emotional or mental disturbance; both subjective and objective “reasonableness”); manslaughter (subjective awareness, regular recklessness); or negligent homicide (criminal negligence, no awareness but gross deviation)
Commonwealth v. Welansky (Mass. Sup. Jud. Ct. 1944) (CB p. 425)

A manslaughter conviction may be based on omissions as well as affirmative acts.
State v. Williams (Wash. Ct. App. 1971) (CB p. 431)

Where the failure of a person to act while under the duty to do so is the proximate cause of the death of another, that person may be convicted of involuntary manslaughter, even though his conduct was no more than ordinary negligence.
D. Felony-murder




 

· Common law approach:  killing during felony where in furtherance of dangerous felony or inherent dangerous felony results in unintended death; a form of strict liability; problematic transferred intent notion and no deterrence for negligent felonies
· MPC approach:  limited to rebuttable presumption in robbery, rape, arson, burglary, kidnapping, or felonious escape. 
Regina v. Serne (Central Criminal Court 1887) (CB p. 448)

Any act known to be dangerous to life and likely, in itself, to cause death, done for the purpose of committing a felony, and which causes death, is murder.
People v. Phillips (Cal. Sup. Ct. 1966) (CB p. 459)

Only felonies which are inherently dangerous to human life can support the application of the felony murder rule.
People v. Stewart (R.I. Sup. Ct. 1995) (CB p. 464)

The trier of fact must consider the facts and circumstances of the particular case to determine if such felony was inherently dangerous in the manner and the circumstances in which it was committed.
People v. Smith (Cal. Sup. Ct. 1984) (CB p. 466)

Felony murder may not be applied where the underlying felony is child abuse.
          E.  The death penalty




 

Gregg v. Georgia (U.S. 1976) (CB p. 494)

The death penalty is not per se unconstitutional and is permissible if the statute has sufficient controls to avoid capricious or indiscriminate sentencing.

McCleskey v. Kemp (U.S. 1987) (CB p. 506)

The death penalty is not unconstitutional because of statistics demonstrating a tendency towards racial bias in its application.
VIII.  Attempts

A.  Introduction & Mens Rea 



 

· Common law approach:  intends the act, the result, and the same circumstances required for conviction of offense; must come close to completing offense (take last step before events out of control; act itself unequivocally shows attempt; physical proximity or spark high probability; sufficient but for intervention)
· MPC approach:  purposely acts and purposely causes (or believes will cause) the result under same circumstances (mens rea) required for offense, and substantial step (strongly corroborative of purpose)
Smallwood v. State (Md. Ct. of App. 1996) (CB p. 556)

Before an intent to kill may be inferred based solely on the defendant’s exposure of a victim to a risk of death, it must be shown that the victim’s death would have been a natural and probable result of the defendant’s conduct.
B.  Preparation




 

People v. Rizzo (N.Y. Ct. App. 1927) (CB p. 565)

An attempt is committed when an act is performed which is so physically close to the contemplated victim or scene of the crime that completion of the offense is very likely but for timely interference.
McQuirter v. State (Ala. Ct. App. 1953) (CB p. 569)

Since assault is, by definition, the attempt (i.e., intent plus some act in furtherance) to commit battery, attempted assault must be attempted battery by an act in furtherance of assault, which does not qualify as being in furtherance of battery.
United States v. Jackson (2d Cir. 1977) (CB p. 575)

An “attempt” requires that the defendant have acted with criminal purpose and that he engaged in conduct constituting a substantial step toward commission of the target crime.
IX.  Group Criminality

A. Complicity

1.  Introduction

· Secondary actor helps or encourages primary actor to commit crime; guilt dependent on commission of crime; accessories or accomplices (one type of complicity) also responsible for and punished same as for commission
2.  Mens rea





 
· Common law:  purpose/intent as to P’s conduct, recklessness/negligence or same mens rea as to result as required for conviction of offense committed (even for unintended crimes).  

· MPC:  also must have purpose (not just knowledge) of P’s conduct; purpose or same culpability to circumstances, and same culpability to result

Hicks v. United States (U.S. 1893) (CB p. 607)

Before a person can be convicted of verbally aiding and encouraging another person in the commission of a crime, it must be shown that the words were intended to encourage and aid the perpetrator of the crime.
State v. Gladstone (Wash. Sup. Ct. 1980) (CB p. 611)




Mere communications to the effect that another might or probably would commit a criminal offense does not amount to aiding and abetting of the offense should it ultimately be committed.
State v. McVay (R.I. Sup. Ct. 1926) (CB p. 623)

A defendant may be indicted and convicted of being an accessory before the fact to the crime of manslaughter arising through criminal negligence.
People v. Russell (N.Y. Ct. App. 1998) (CB p. 624)

A depraved indifference murder conviction requires proof that the defendant, under circumstances evidencing a depraved indifference to human life, recklessly engaged in conduct creating a grave risk of death to another person, and thereby caused the death of another person.
3.  Actus reus





 

· Common law and MPC approach:  actual assistance (physical or psychological) or omission if legal duty to prevent commission of offense; actor must be punishable for commission under substantive law
· Common law:  help if useful in any way, even if unknown to P

· MPC:  any effort/attempt at aiding, even if ineffective or unknown to P
Wilcox v. Jeffery (King’s Bench Div. 1951) (CB p. 628)

If a person is present at the commission of an illegal act, the fact that he was present may be used as evidence of aiding and abetting that crime, as long as the person intended to be there and was not there accidentally.
State v. Hayes (Mo. Sup. Ct. 1891) (CB p. 633)

When some act essential to the crime charged is done by a party who does not have the same felonious intent as the other parties, that act cannot be imputed to the other parties.
        B.  Conspiracy





 

· Common law approach:  an agreement of 2+ individuals to commit crime or lawful act by unlawful means, and usu. an overt (or substantial) act by one conspirator in furtherance (usu. separate substantive offense from object crime); may consider hearsay evidence from co-conspirators; Pinkerton negligence/agency rule – each co-conspirator responsible for reasonably foreseeable crimes committed by others in furtherance (need not aid, abet, facilitate, or encourage)

· MPC approach:  object of agreement must be a crime (usu. merges with target crime); co-conspirator must satisfy MPC elements for accessorial liability (complicity)
Krulewitch v. United States (U.S. 1949) (CB p. 671)
A conspirator’s statements against a coconspirator are admissible as exceptions to the hearsay rule only if they were made in furtherance of the conspiracy.
Pinkerton v. United States (U.S. 1946) (CB p. 684)

As long as a conspiracy continues, the overt act of one partner may be the act of all without any new agreement specifically directed to that act.
X.  Exculpation

A. Justification

· Although did the crime, act is not wrongful (focuses on the act)

1.  Self-defense




 

· Threat of imminent (sometimes retreat requirement, except “home as castle,” before self-defense permitted), unlawful (victim not original aggressor), serious bodily harm (reasonable or honest belief), and no available alternatives except force (no more force than needed to repel)
United States v. Peterson (D.C. Cir. 1973) (CB p. 750)

In order for one to have the legal right to maim or kill in self-defense, there must have been an unlawful and immediate threat either actual or apparent, of the use of deadly force against the defender; he must have believed he was in imminent peril of death or serious bodily injury, and that the force he used was necessary to save himself therefrom.
People v. Goetz (N.Y. Ct. App. 1986) (CB p. 751)

A person is justified in the use of deadly force if, objectively, a reasonable man would, in his position, believe he was in danger of life or physical being.
(a) Battered Spouse Syndrome


 

· Imminence often missing; argument is “learned helplessness” makes escape impossible; most courts now admit evidence of BSS; problems are inadequate protection by authorities may be distracting and battered spouse should have retreated again; counterarguments are that failed system deserves scrutiny and necessity should be subjective; objective test might be reasonable battered person

State v. Kelly (N.J. Sup. Ct. 1984) (CB p. 763)

The battered-woman’s syndrome is an appropriate subject for expert testimony, and such testimony is admissible on the issue of self-defense.
State v. Norman (N.C. Sup. Ct. 1989) (CB p. 776)

Absent imminent peril, a history of spousal abuse will not constitute a defense in a homicide prosecution.
     Self-defense (cont’d)



 

United States v. Peterson (D.C. Cir. 1973) (CB p. 792)

One cannot support a self-defense claim by a self-generated necessity to kill.
2. Necessity





 
· A threat of imminent injury to person or property (not just death or serious bodily harm), no reasonable alternatives except commission of crime, prevents equal or worse harm, did not create conditions of own dilemma (probably proximate).
· Necessity probably not permissible in homicide unless fate decides the victim

· MPC:  allows jury to weigh all the factors and does not require imminence, threat of death or serious injury

People v. Unger (Ill. Sup. Ct. 1977) (CB p. 809)

The defenses of necessity and compulsion are available in escape cases, and the jury should be so instructed where evidence adduced at trial is sufficient to raise the defense.
Regina v. Dudley and Stephens (Queen’s Bench Div. 1884) (CB p. 135)

Homicide may not be excused when the person killed is an innocent and unoffending victim.
Public Committee Against Torture v. State of Israel (Israel Sup. Ct. 1999) (CB p. 827)

Neither the government nor heads of security services possess the authority to authorize the use of liberty infringing physical means during interrogation of suspects.
B. Excuse

1.  Introduction




 

· Although act was wrongful, should not be punished (focuses on the actor)

2.  Insanity





 

· Lack of capacity to know law and exercise free will; beyond control of person, interferes with psychological functions, impairs ability to understand and direct behavior
· Common law, MPC, and Constitution:  Criminal defendant must be competent to stand trial (understand proceedings against him) or to be sentenced to death
· Burden on defendant by preponderance to prove; must be civilly committed if never will be competent

· M’Naghten test:  defendant must not know what he was doing or that it was wrong (lack cognitive ability and total impairment).
· MPC test:  lacks substantial capacity to appreciate wrongfulness or conform his conduct (volitional or cognitive disability); expands relevant expert testimony
M’Naghten’s Case (House of Lords 1843) (CB p. 879)

A defendant will be found not guilty by reason of insanity if, as a result of mental disease, he did not know the nature or quality of the criminal act he committed or did not know that what he was doing was wrong.
United States v. Lyons (5th Cir. 1984) (CB p. 890)

The insanity defense only applies where a defendant is unable to understand the wrongfulness of his conduct.
3.  Changing Patterns of Excuse


 

· Physiologically/biologically based excuses (XYY Chromosome Affair, PMS), psychologically based (brainwashing, mob mentality), sociologically based (rotten social background, urban survival syndrome, “abuse excuses”)
United States v. Moore (D.C. Cir. 1973) (CB p. 940)

Evidence of long and intensive dependence on drugs resulting in substantial impairment of behavioral controls and self-control over the use of the drug in question is not admissible on the issue of criminal responsibility.
