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281.
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293.
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294.
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295.
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29H.
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‘Non-natural’ activities -- Rylands v. Fletcher (development of the doctrine)


292.
‘Ultrahazardous’ or ‘abnormally dangerous’ activities -- Klein v Pyrodyne Corp


293.
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294.
You still must prove causation





TORTS OUTLINE
I. Introduction

A. Historic meaning and purpose
Word from Latin tortus/ME atort ( things gone awry

If you are injured & someone else is responsible, you may sue that person for damages (compensation for the injury).  
Torts is about wrongs & redress (historically)
Tort law attempts to distinguish “bad luck” from “torts” (something justiciable)

B. Legal meaning and list
A tort = a wrongful act towards another that results in injury(ies)
Torts = list of such (legally recognized) acts

· Assault

· Battery

· Conversion (theft)

· Defamation

· Defective products (products liability)

· Fraud

· Intentional infliction of emotional distress

· Intentional interference with contract or economic advantage

· Invasion of privacy

· Malicious prosecution

· Negligence

· Nuisance 

· Trespass to property

· All intentional except negligence (& negligent IED); (nature of intent in trespass and nuisance is NOT to commit those torts)
C. Interests of tort law
Privacy
bodily integrity
emotional tranquility

D. What could substitute?

private vengeance
criminal law
apology
insurance (private)

insurance (national)
E. Most common tort:  car accident.  Next:  premises liability (slip & fall).  Most common legal malpractice suit:  SOL
II. NEGLIGENCE -- Negligence has to do with intent – Starkey didn’t intend to hurt Cotterill
A. Requires injury/duty/breach/cause (prima facie) (minimum ¶ must prove to win)

B. Historical (chronological) development

1. ‘Trespass, duty’ – Cotterill v. Starkey
wagon strikes Mrs. Starkey; no INTENT; duty
2. ‘Privity’ – Winterbottom v. Wright (no longer good law)
coachman injured, sues coachmaker contract/privity; sovereign immunity of postmaster

3. ‘Foreseeability’ - Thomas v. Winchester 
mistaken drug = poison; foreseeability of harm on part of manufacturer; thing of imminent danger; drew concept from manslaughter law
4. No negligence - ‘Disclosure, passing of duty’ - Loop v. Litchfield 
defective wheel for circular saw; disclosure; therefore duty had passed; no inherent danger; no imminent danger
5. No negligence – ‘passing of duty + testing’ (proximate cause?) - Losee v. Clute
steam boiler explodes; duty had passed to owner, who tested 
6. ‘Imminent danger’ - Devlin v. Smith 
scaffolding collapses; imminent danger of badly made object 
7. ‘Reasonable care’ - Heaven v. Pender (the big one) 
scaffolding ropes; the new standard; see quote below
“Whenever one person is by circumstances placed in such a position with regard to another that every one of ordinary sense who did think would at once recognize that if he did not use ordinary care and skill in his own conduct with regard to those circumstances he would cause danger of injury to the person or property of the other, a duty arises to use ordinary care and skill to avoid such danger.”  

8. No negligence; maybe eye to proximate cause - Le Lievre v. Gould 
surveyor certificates; no misrepresentation; maybe proximate cause? 
9. No negligence; maybe eye to proximate cause - Lane v. Cox 
tenant guest falls on stairs; duty passed to tenant; maybe proximate cause? 
10. ‘Inherent danger’ - Torgeson v. Schultz 
(seltzer bottle) inherent danger of object
11. ‘Inherent danger’  - Statler v. George A. Ray 
(coffee urn) inherent danger of object

12. ‘Foreseeability to end user/no privity’ - MacPherson v Buick; CARDOZO
(collapsed wheel) creating modern tort law (getting away from Q of privity) and dismissing Winterbottom w/out mentioning it; no passing of duty unlike Loop (disclosure) and Losee (owner tested); foreseeability of danger from badly manufactured object; duty to end user req’s a level of reasonable care (as in Thomas) (getting around remoteness)

Bypasses question of whether the thing made is “imminently” or “inherently” dangerous (probable injury if made badly) 
III. DEFINING DUTY – judge determines
If you are dealing with affirmative misconduct leading to injury, duty of care is not even a question.

“Legal duties are not discoverable facts of nature.”  Given to jury in instructions because they find breach.
Foreseeability necessary to find duty, but perhaps not sufficient.
A. Range of duty:

No duty

Duty to refrain from purposely hurting (dignitary or intentional torts)


Duty not to recklessly endanger (Salaman v City of Waterbury)



Act in good faith (the losing argument in Menlove)




Act reasonably (the general standard)





Take extraordinary care (Jones v PA)






Strict liability (Pingaro) (some argue this isn’t a level of conduct but a different definition of negligence entirely) (often statutory but not always)
B. General duty not to cause physical harm to another
13. Foreseeability -- Mussivand v David
(STD passed from adulterous wife to husband) see Heaven (reasonable person recognizes possibility of injury); MacPherson (no intermediary test i.e. wife didn’t know) 
C. More limited duty rules: 
14. Premises liability - Salaman v City of Waterbury (drowning in reservoir) 
issues:  trespasser/licensee?  Different duties owed: 
a. trespass:  duty not to directly harm (no intentional, willful, wanton or reckless conduct)

b. licensee:  reasonable care not to actively endanger; warn of known & unobvious dangerous conditions

c. invitee:  reasonable person reasonable care

Half the states have removed some or all of these distinctions

15. ‘Pure’ emotional distress– old view, no duty – see XIII as well -- Wyman v. Leavitt (blasting rocks, wife upset) (no negligence) (no longer good law) 
16. ‘Undertaking’ & emotional distress – even in old view, duty -- Mentzer v WU
Arguments:  Concern about floodgates; difficult to prove; hard to foresee; hard to value
17. Pure economic loss (intangible assets) - Louisiana v Testbank 
(PCP/fishermen) Reluctance to create general economic duty of care – competition would become tortious
18. Scope of duty + pure economic loss -- Bethlehem Steel v E&W 
Restatement 552 -- duty owed by accountant to known 3d parties or parties in a transaction to be influenced, but states differ 
19. Nonfeasance – observers not liable -- Theobold v Dolcimascola (Russian roulette)
20. No general duty to rescue/protect (blind person ex.).  Exceptions:
a. special or “custodial” relationship (shopping in Walmart, physician)

b. causal relationship (Walmart created condition that caused injury)
c. EMT, police officer, etc., even off duty -- however, all states immunize these from liability for negligence in rescuing – Good Samaritan
d. Reporting obligations under statute

e. Once you have voluntarily begun rescue you have duty not to stop or to do it badly
21. Special relationship & affirmative duty to rescue & protect -- Tarasoff v Board of Regents - controversial
(boyfriend kills) special relationship (therapist); affirmative duty (therapist & police); nonfeasance (failure to warn) & misfeasance (the actions they took made situation worse) 
22. ‘Social host’ not liable - McGuiggan v NET 
(social host/parent/birthday/telephone pole) “Enabling” tort that straddles the line between misfeasance and nonfeasance.  

23. Bars on the hook.  Also those who serve underage.
D. Exemptions
24. Public policy - Strauss v. Belle Realty (Con Ed blackout/stairs) 
liability limited to privies as public policy; floodgates; limitation of duty 
25. Dissent:  the more injuries the less responsibility

26. Posner/Calabresi:  it’s really cheapest cost avoider.  
I.e. Strauss could buy flashlight, landlord could buy generator

27. Calabresi:  when we say “duty” we talk about who’s in best position to control.  
E.g., in MacPherson car maker is in the best position to find safety or not

28. Legal realism – “straddling”/borderline cases like this reveal judges’ true concern (use policy to override law)
IV. BREACH (sometimes “lower case negligence”) – found by jury 
Breach is all about how you discharge the obligation of your “duty”.

Breach is reasonable person standard – given this standard, what would reasonable person do?  Foreseeability establishes duty.  Reasonableness establishes breach. 
Negligence per se (statute) is a way around proving breach (‘this conduct is unreasonable as a matter of law’), as is res ipsa loquitur.
A. General
29. ‘Not unreasonable risk’ - Rogers v Retrum – duty exists, but no breach
(bad teacher/car accident) school’s policy is not per se a breach of school’s general duty.  Duty and breach here are somewhat conflated.  Despite risk foreseeable + teacher’s act contributing cause, risk not unreasonable. 
30. ‘Reasonable care’ rather than extraordinary -- Caliri v. NH DOT 
(icy road/jury instructions) specific kind of duty owed by DOT 

31.  ‘Highest duty of care’ for common carriers - Jones v PA of Allegheny County 
(injury climbing on a bus) 
32. ‘Strict liability’ - Pingaro v. Rossi (meter reader dog bite)

Note strict liability is not ALWAYS statutory 
33. McGuiggan: McGee (driver) per se negligent (DUI) & had therefore breached

34. Foreseeability v reasonableness

Just because harm foreseeable doesn’t mean conduct careless; was it reasonable in light of foreseeable risks?  Just because conduct was careful doesn’t mean it was not unreasonable; same analysis

35. Why not say “no duty” e.g. Retrum?  Want to hold onto idea that there is a duty
B. Defining a Reasonable Person
36. Objective standard -- Vaughan v Menlove 
(haystack fire) duty of care of prudent person, not best judgment of a dope?  

37. ‘Tender years’ -- Appelhans v. McFall – specific age cutoff for ability to ‘breach’

38. Mass law – standard of reasonable person of that age – has generally replaced
39. Vicarious liability to parents -- not automatic – can find for failure to supervise (must know pattern of improper behavior) (usually a defense)

40. Vicarious liability to parents for negligent entrustment (e.g. car to child)

41. Mental incompetents – held to same standard

awkward, insane, retarded, culturally relative standards:  same as regular people

42. Sudden incapacity/temporary insanity – off the hook -- Goodrich v. Blair 
C. Industry/professional custom
43. Custom is probative but not dispositive.  
In principle “ordinary care” for professionals is generally judged by the standard of other professionals.  Argument for this:  predictable, easier for law to handle, inappropriate for law to mandate standards outside its field of expertise  Argument against:  standards may vary from 1 community to next; hard to find prof. witnesses
44. Duty beyond reasonable person standard:  T.J. Hooper 
Learned Hand; tugs lose barges & cargo; no radio is industry custom, Hand says custom lags behind what they should be doing
45. Malpractice/negligence -- Johnson v Riverdale Anesthesia 
Because prof. standard may not mandate specific treatment, can’t cross-examine expert witness to establish whether he’d treat in a specific way. 

46. Disclosure/prudent patient standard -- Largey v Rothman (biopsy/lymphedema)
Lack of informed consent = another kind of malpractice.  What would reasonable patient want to know?
Exception to informed consent:  emergency surgery

Reasons for the Prudent Patient doctrine:

Disclosure varies from patient to patient, no real medical community consensus.  There may not be a custom.

Physician must consider non-medical factors in decision, so professional custom shouldn’t furnish legal standard

Prof standard subject to whim of particular community.

Requirement of finding a physician to testify about the standard is hard on plaintiff patients

D. More than reasonable care/cost-benefit analysis/the Hand formula
47. Why is reasonable person standard relevant?

*
Builds predictability
*
Makes law relevant and familiar rather than alien.
*
Tells us how to behave
*
If we use other standards created by law, illogical to expect people to follow them
*
Law works well by building on standards that already exist

48. How to change standard from that of reasonable person?  One way:  Hand

49. The Hand formula -- US v Carroll Towing (bargees/sinking of cargo) 
Burden of preventing loss:  greater than or less than probability of loss times amount of loss?  If greater, no duty to prevent.  If less, you are careless in not taking the precaution.  

B < PL – if you don’t take the precaution, = careless
B > PL – if you don’t take the precaution, / careless
Posner seeks maximal application of Hand formula because we seek to save society’s resources, want efficiency

50. 3-tier burden analysis -- Bolton v Stone (cricket injury) (Lord Reid)
If risk = far-fetched, no burden; if real but small, compare proportion of burden; if risk SUBSTANTIAL, do EVERYTHING POSSIBLE despite proportions
51. Use of Hand formula in contracts -- Rhode Island Trust Nat’l Bank v Zapata 
Forged checks.  Judge Breyer.  Bank’s precautions reasonable (conservative) compared w/industry practice; difference between this & handcounting checks NOT result in significant savings NOR fewer frauds. 
E. Proving Breach – Res Ipsa Loquitur 

52. RIL is evidentiary standard that can relieve plaintiff of the burden of PROOF.  Burden of persuasion remains.

This is a way to avoid summary judgment or dismissal for lack of evidence.  Gets you to a jury. 
53. Early application -- Byrne v. Boadle (barrel of flour) (1863) 
54. 3 part test -- Kambat v. St. Francis Hospital (laparotomy pad) 
* Event must not ordinarily occur in absence of negligence

* Must be caused by something within the exclusive control of ∆

* Must not have been due to any voluntary action or contribution on part of ¶
V. CAUSATION (some courts use “proximate cause” = “actual & proximate cause”) 
A. Two meanings of “cause” – 
55. An amoral or responsibility-free version of causing:  a combination of factors and actors that created the event

56. The causation component invokes this plus more common usage.  In determining a causal link, one leaves open the possibility that other persons contributed to the event.  Could be multiple tortfeasors, could have had comparative fault.

B. Jury finds causation by a preponderance of the evidence.  Most overrulings are on proximate cause.
C. Actual causation (cause in fact, factual cause, necessary cause)/but-for test

Is the careless action or careless lack of action the thing “but for” which the injury would not have occurred?  Would ¶ have been injured if the ∆ had been careful?
57. Preponderance of the evidence -- Skinner v. Square D Company (electrocution) 
“Phantom zone” not more likely/probable than other hypotheses.  Some think court may be conflating with comparative fault a bit.
D. “Substantial factor” test sometimes replaces “but for”
58. Relaxation of evidentiary standard, Res § 323 - Beswick v. City of Philadelphia

Restatement 2d 323 creates liability when you are rendering services for someone’s protection and your actions increase the risk of harm or the harm is suffered because of their reliance on your undertaking

This is not the new standard.  But some read Restatement 2d 431(a) to REPLACE the but-for test with the substantial factor test.  

59. Loss of opportunity to avoid physical harm - Falcon v. Memorial Hospital.  Adjusts injury element to change causation element.  Very unusual
Court’s decision may have been affected by that state’s comparative fault regime.  Overturned by statute.
E. Multiple necessary causes & multiple sufficient causes
60. Concurrent causation -- McDonald v. Robinson (2 necessary causes).  They are jointly liable.  Independent careless conduct of each functions as a but-for cause.  
61. Concurrent causation -- Aldridge v. Goodyear Tire & Rubber (2 sufficient causes) -- Each factor in concurrent causation must be sufficient

Burden of proof as to whether Goodyear’s chemicals substantially affected

62. Alternative causation/joint & several liability -- Summers v. Tice – we don’t know which independent actor caused but we know it’s only one
f. You could find alternative causation w/out joint & several 

g. You can find alternative causation w/out acting in concert

h. When can’t determine which of 2 or more persons’ actions caused harm, but clear that 1 or both actions did, the burden of proof shifts to the 2 defendants.  

i. If action/conspiracy case, you can literally treat multiple actors as one unit.

j. Joint & several liability is a damages rule, state by state.  ¶ can seek entire amount from 1 ∆ if he likes.  Then the one goes after the other for contribution

k. It’s questioned how far this would be extended (number of ∆s).  3rd restatement would extend.

l. Market share liability (as in DES cases) is a kind of alternative causation. 
63. Alternative causation -- Joining fires hypothetical (2 sufficient causes) - RARE

Some courts say in these situations:  because but-for test fails here, we go to substantial factor.  Res THIRD doesn’t.

64. Alternative causation shifts burden of proof of actual causation to ∆s.  

65. Another example of burden shifting on issue of causation:  products liability re: product warning labels.  Some courts assume that, given a warning, ¶s would have heeded it, and this shifts the burden of proof to the ∆.

F. Concurrent causation doesn’t necessarily mean proximate causation.  
66. It might take several actors to create the injury, each not necessarily liable.  
67. Even if each act a proximate cause, apportionment must be worked out.
68. Toxic torts issue:  after showing general causation, must show proximate cause (that toxic element caused MY problem)

Aldridge used Daubert test of reliable scientific studies (only a federal rule):

m. Has theory or technique been tested?

n. Has theory or technique been subjected to peer review & publication?

o. Rate of error of the theory or technique?

p. Degree of acceptance of theory or technique?

q. Is the scientific testimony relevant?

G. Other multiple causations (see also market share or enterprise causation)

69. Conspiracy – here you don’t have to prove who actually caused the harm because both would be liable.  We have no examples, but drag racing hypo
70. Concert of action – here the two or more are acting jointly rather than independently but not acting on purpose to injure the plaintiff; haven’t planned ahead.  Summers v Tice 
H. Proximate causation (legal cause, scope of liability) – 2 doctrines

71. Outcome in this case was unforeseeable (see Ventricelli; it was unforeseeable to Kinney that defective trunk lid would cause smushing of plaintiff).  Causal connection too tenuous (Andrews; common sense)
72. Res THIRD calls it “scope of liability” or scope of risk – was the injury of which the plaintiff complains the result of one of the risks that made us label the ∆’s conduct careless in the first place? 
73. Historical - directness determines proximate cause -- Polemis & Furniss 

Contract case.  Overturned in 60s
74. Direct might be unforeseeable - Wagon Mound I (possible contrib. negl)
75. This time it’s foreseeable – Wagon Mound II (noncontrib. party this time)
76. First “scope of risk” -- Ventricelli v. Kinney (trunk, accident while parking)
Actual cause, but not proximate 
77. Negligence per se -- Victor v Hedges (car on sidewalk)

His careless action did not increase the risk of this event.

Negligence per se:  the action itself means you are negligent.  I.e. driving while intoxicated means you are reckless.  Strong link to duty
Negligence per se not a proximate cause doctrine, but it has that component.  A way for the plaintiff to bypass evidence of breach.  Point to a statute.  4 parts:
r. The purpose of the law that was broken was at least in part to protect class of persons like the injured

s. The purpose of the law that was broken was at least in part to protect the particular interest that was invaded

t. The purpose of the law that was broken was at least in part to protect that interest against the kind of harm that resulted, and

u. The purpose of the law that was broken was at least in part to protect against the particular hazard from which the harm resulted.

78. Complex chain doesn’t prevent proximate cause -- Marshal v Nugent (1955)
(passenger struck when warning traffic of car forced off road by truck) 
79. Superseding cause + joint & several liability -- Kinsman Transit Co. (1964)
(lengthy and complex boat accident on Buffalo River) Failure to raise bridge = negligence per se but not superseding cause for earlier negligence of boats.

“An actor whose negligence has set a dangerous force in motion is not saved from liability for harm solely because another has negligently failed to take action that would have avoided this….”  Friendly.  “Last wrongful act NOT = cause.”
Consequences different or greater than expected doesn’t let you off hook
I. Intervening causes – did negligence increase risk that other forces would flow from the negligence?  Alternately, did pre-existing negligence pre-empt a careless act?

80. Pre-emption -- If A causes B’s death and C subsequently runs B over, the cause has been pre-empted by A’s conduct even though C’s conduct would have been sufficient.  

81. Superseding cause (sort of the flip side of pre-emption)
v. Reserved for special kind of intentional intervention, and even that not always
Negligent act not usually considered a superseding cause

All or nothing argument.  If court finds intentional tort ∆, that is superseding cause & eliminates liability from negligent ∆.  
w. Not currently in favor, but not GONE; foreseeability/risk/apportionment preferred
82. Foreseeable criminal behavior -- Britton v Wooten

Modern view:  we expect opportunistic crime; that’s not superseding
Restatement 448 & 449 speak to this (page 4-80)

More at “enabling” (Tarasoff; McGuiggan)

VI. Standing and Implied Rights of Action

A. Who is empowered to sue when breach of duty causes injury?  
83. Plaintiff must fall within class of folks meant to be protected by the duty of care.
84. Standing assigns legal consequence to lack of membership in a class
Conceptually related to negligence per se.
B. Standing in non-per se cases

85. No vicarious beneficiary of breach of duty to another - Palsgraf v LIRR 

Cardozo.  The wrong committed was not towards her, not careless as to her.  

x. Some think this = proximate cause, standing.  Cardozo doesn’t frame that way.  Jury found injury/duty/breach/cause.  

y. Cardozo v Andrews:  duty to a particular person (rectification of wrongs), v duty to the world (punishment & compensation).  
z. Andrews (and Friendly):  there is always duty.  

aa. 3rd Restatement no duty prong:  injury/unreasonable behavior/cause.  
Adm & regulatory law will regulate behavior, insurance will compensate.
C. Standing in survival and wrongful death (no existence till 1840)

86. ALWAYS UNDER STATUTE
87. Survival statute:  existing causes of action survive death of parties
Step into shoes of deceased.  Smaller compensation.
88. Wrongful death:  a cause of action exists for survivors of person wrongfully killed.  
Compensation to survivors for loss of person.  Used to have to do w/loss of earnings.  Now consortium + $.  Derivative of victim’s claim; if he at fault, lose percentage of recovery.  Nothing for V’s suffering.
89. Loss of parental consortium in wrongful death - Jordan v Three Rivers Hospital

D. Implied rights of action – like wrongful death statutes, create a right of action that wouldn’t exist under common law

90. Private right of action under FELA -- Tex & Pac RR v Rigsby 

Ubi jus ibi remedium.  “where there is a right, there is a remedy.”
91. Private right of action under SECA - JI Case Co. v. Borak 

Purpose of SECA, protecting investors, implies right to judicial relief.  High water mark of Court’s willingness to find implied rights.

92. Courts since 1976 trying to reduce amount of tort law.  Tort reform uses Andrews/Friendly/Prosser doctrine, originally (expansion, to shrink
93. Private right of action under 4th Amend -- Bivens v. Six Unknown Named Agents 

· Member of class for whose benefit statute enacted?
· Legislative intent to create such remedy?

· Consistent w/underlying purpose?

· Cause of action traditionally relegated to state law?
Court has responsibility to assure vindication of constitutional interests.  Today, under Fed Tort Claims Act, could recover v govt – no immunity for such things.
VII. Defenses to negligence
A. You can always argue about duty, breach or causation

B. Contributory negligence/comparative fault – it’s (partly) the plaintiff’s fault

94. Contributory negligence is left only in MD, AL, NC, VA.  
Mitigating doctrine:  last clear chance (person who had the last clear chance to avoid the injury has responsibility)

95. Comparative responsibility (pure):  percentages allocated to both parties depending on amount of fault.  
Don’t forget, but-for component.  Even if ¶ careless, if carelessness unrelated, no fault.
96. Comparative responsibility (modified):  at a certain % of fault, we return to contrib. negligence

97. No precedents used for measuring.  % try to measure, not amount of causal contribution, but rough & ready sense of who’s responsible.
C. Assumption of risk – a complete defense
98. Formerly used for work environments

99. Express exculpatory clause - Jones v. Dressel 
Exculpatory clause OK since another option ($50). No contract of adhesion or common carrier duty.

100. Plaintiff always assumes risk of injury that’s nobody’s fault.

Tunkl test for whether or not to enforce clause:

Business available to the public

Service of great importance; practical necessity 

Party seeking exculpation holds himself out as willing to perform for any public member

Adhesion contract (i.e. you must sign this or you don’t get the service at all, there’s no other option); consumer has no choice but to agree to the terms

By this means the person or property of the purchaser is placed under control of the seller

101. Express exculpatory clause -- Dalury v SKI Ltd. (skiing) (negligence)

Against public policy because place of public accommodation

102. Don’t confuse “assuming risk of activity” w/“assuming risk of carelessness”
103. Implied assumption of risk – Monk v Virgin Islands Water & Power Authority 
Monk knew danger, made decision in face of that knowledge.

ab. THIS PARTICULAR COURT:  if plaintiff’s conduct was NEGLIGENT ( comparative fault.  If plaintiff’s conduct was VOLUNTARY ( bar to recovery.  
ac. You could look at this case as “no breach” by power company – nothing negligent in maintenance of power lines.

104. Most famous implied assumption of risk– the Flopper (Cardozo)
a. Even when assumption of risk, a scope to assumption of risk
D. Statute of limitations – also relating to plaintiff’s conduct

105. No consistency from tort to tort & state to state

106. Became more interesting 20 years ago w/advent of toxic torts

107. Relates to tort and to plaintiff’s injury

108. Timing of SOL -- Ranney v. Parawax 

(Hodgkins’ disease) From moment when injury has occurred & causal connection is suspected.

ad. “accrual” – SOL at time of injury.  Outmoded.  Harsh to toxic torts.

ae. “discovery” – knowledge of injury & of causation.  Harsh to abuse torts.

af. In continuing torts, often SOL starts at “last act”.

E. Statute of repose – relative to tort or other arbitrary date, such as manufacture.

F. Immunity – 3 categories, all modified or removed by statute or judiciary.  
109. If there is doubt at trial, err on side of party w/immunity.
110. Spousal & family

111. Charitable immunity – Schultz v Archdiocese of Newark 

(priest abuse, child suicide) Direct negligence for hiring, not vicarious.  Seems to speak to duty/breach.
ag. Questions:  why tolerate immunity for intentional wrongdoing?  How is he a beneficiary?  Why recovery by strangers OK?  What about intentional torts?
ah. See XIV C.4. Doe I v. Diocese

112. Sovereign immunity/discretion – Downs v U.S. (FBI agent and hijacker)
Despite discretionary function exemption.  Argument for:  affirmative duty/causation.  Argument against:  second-guessing FBI
113. Sovereign immunity of police -- Riss v. NY 

No SPECIFIC duty of care.  Duty to everybody and to nobody.

ai. Arguments for:  Floodgates, telling cops how to do their job

aj. Later, creation of 4 part test for recovery:

*
Assumption of affirmative duty to protect
*
knowledge that failure will lead to harm
*
some form of direct contact w/municipality
*
justifiable reliance on undertaking

VIII. Damages & apportionment – more at comparative fault
A. Compensatory damages

114. Eggshell skull rule -- Smith v Leech Brain & Co.

(molten metal burn, cancer) You must take the plaintiff as you find him.  Once finding of injury, no argument against it or amt of damages
115. Economic and non-economic damages -- Kenton v Hyatt Hotels 

Whom you injure makes a $ difference (she a law student).  Most courts have kept remittitur/additur; even where not, judges order new trials
B. Workers’ comp creates specific & limited kind of liability for employers.  

116. Benefit:  you get $$ without having to show proof or spend $$ to go to court.  

117. Detriment:  workers can’t sue for negligence.  FELA = federal example of this.

C. Other forms of damages:  nominal; injunctive relief

D. Punitive damages – just to punish tortfeasor

118. Usually we just try to put ¶ back where she was before tort
119. Judge must make threshold determination that jury may award.  EU has none.

120. Punitives in product liability -- Wangen v. Ford Motor Co. - unusual
ak. Formerly reserved for intentional torts.  
al. Court says, punitives are about nature of party’s conduct.  

am. Must show outrageous (intentional, deliberate, reckless) behavior.  

an. Argument for:  

· Deterrence -- what if cheaper to defend than to improve safety?  

ao. Argument against:  
· Civil procedure not same safeguards as criminal, but like crime.

· Difficult under cost benefit analysis.  Always balancing.

· How to limit punitives in repeat litigation

· First plaintiffs to the punch get all $
121. Basis for punitive determination -- BMW of North America v Gore - test
Injury:  lower resale value.  Nondisclosure of BMW = or > most states.  Court says, state can’t impose sanctions to change behavior out of state; companies need fair notice; conduct wasn’t reprehensible; ratio of fine to harm is grotesque; fine far > Alabama’s statutory fines.  (Boldface = 3 part test.)
· Court concerned w/due process (deprive of property)
IX. Vicarious liability – one entity responsible for the torts of another who acts on its behalf or under its control.

A. Employer – can be direct (harassment; discrimination) or vicarious (Maine).  Not applied to intentional torts.  
122. Scope of employment/frolic + detour - Taber v Maine 

123. Calabresi speaks to purpose & characteristic activity

124. Usually not applied to contractors, but see non-delegable duty
(Calabresi) Navy keeps tight rein, allows booze on base, must consider it part of the deal.  Also, Navy is cheapest cost avoider.  

· Secondary issue:  Maine could be off hook under Westfall Act, but didn’t know, didn’t invoke, didn’t get it.
B. Car Owners

C. Parents (negligent supervision, negligent entrustment)

D. State & Local Governments (special direct liability under 1983:  
125. Violations of constitutional rights by virtue of conduct pursuant to policies set by those entities)
X. Joint Liability and Contribution
A. This topic deals with apportionment among tortfeasors, NOT causation.  2 or more actors, both but-for causes.  Now, division of responsibility
126. Joint liability in indivisible injury - Ravo v Rogatnick 

One doctor wanted recovery from him limited to % of fault, court says no.  2 independent actors cause one injury that’s indivisible.
ap. Fault isn’t causal element.  It is “how bad was this actor’s action?”

aq. Not all courts/jurisdictions agree

ar. Some courts divide the amount owed by a judgment-proof tortfeasor between plaintiff and other defendant(s)

127. No attribution of fault to unnamed defendant -- Bencivenga v JJAM 

as. One reason:  NJ may have a threshold percentage of fault below which no $.  Court suspects this tortfeasor trying to use that.
at. Some states allow inclusion of nonparties

XI. Indemnification & Liability Insurance
A. Indemnification (reimbursement) relates to contract.  
128. Allows one tortfeasor to look to another to cover liability, like contribution.  Often insurance policies, often defend AND indemnify.  
Insured can sue if insurer does bad job of defense
129. Indemnification for intentional tort -- Interinsurance Exchange v Flores 

au. Not only insurance policy but CA statute sez no liability for non-accident
av. Scope of indemnification:


*
Who is an insured

*
What events give rise to the duty (occurrences) and which do not (exclusions)

*
What kind of liabilities are covered (i.e., bodily injury but not emotional or something)

*
The dollar ceiling (coverage amount) for liabilities for occurrences.

*
Duty is owed to insured, so usually can’t sue insurer directly.

130. See collateral source rule.

XII. Enforcing Judgments:  Getting to Assets
A. Verdict

131. ∆ moves for JNOV or new trial.  If not,

B. Judgment

C. Collection

132. Sometimes judgment-proof

133. Attachment, garnishment

134. Transfers of assets may be ‘fraudulent conveyances’

135. Bankruptcy (see White v Davis, XIII B. 2.)
136. Some states say “no” to collateral source” of recovery – i.e. don’t tell juries about other sources of recovery for plaintiff (insurance)
XIII. Battery, Assault and False Imprisonment – dignitary torts
Forms of wrongful conduct = fundamentally distinct from wrong of negligence.  Core interest at stake is not being free from harm, but being free from interferences with one’s autonomy.  Insults to your person.
The characterization of the tort can make a huge difference in terms of recovery.

A. Battery – there must be a touching.  How did the defendant wrong the plaintiff?  Was the essence of the problem really the physical contact?  Also see transferred intent.  
137. Prima facie case (Res 2d 8A, cmt b):

aw. A acts
ax. Intending to cause (or substantially certain you will cause) (knows almost for certain)
ay. Harmful touching of p, or

az. Touching of p that is offensive

ba. And A’s act causes such a touching

138. Battery yes, malpractice no -- Newland v Azan (dentist)
actions not within scope of professional behavior

139. Battery without touching as to encouraging underage drinking -- Herr v Booten 

No battery because “forcing” or “harmful” or “offensive” touching.  

bb. sidenote:  question of common law birthday determination/per se negligence
bc. consent could be an issue in such a case

B. Unintended Consequences & Transferred Intent – 
140. Mix & match intent & result to produce a tort (a “missed” battery ( assault)

141. Across torts -- Cole v Hibberd (kick in butt)
Intent to offend = battery.  In this case, SOL for battery had run
bd. local norms; context of relationship; might be socially acceptable, depending

be. “unusually averse plaintiffs” –must know about vulnerability for battery.

142. Across victims -- White v Davis (shot wrong guy) 

In this case, intent to assault/batter Tipton “transferred” to White

bf. Transferred intent from person to person or from tort to tort.  Intent to assault, accidentally hit = battery.  Intent to batter, miss = assault.  
bg. A lot of transferred intent cases are really negligence combined with callousness or recklessness.

bh. You can’t mix & match intent and result from just ANY torts.

C. Defenses -- to tort of battery as “assumption of risk” to tort of negligence

143. Consent – Koffman (football) (no assault, maybe battery & negligence)

bi. SCOPE of consent involved (i.e. tackles by other 13 year olds)

bj. Consent sometimes treated as burden for plaintiff to disprove.  No consent if obtained by fraud or if to illegal act.

144. Self defense & defense of others – Haeussler (dog) 

bk. sometimes debate over necessary “immediacy” of threat (abuse)

145. Defense of property – Katko (spring gun) (battery)

a. issue:  unreasonable amount of force 

b. Punitive damages, too.  Look to “not domicile” and “intent” (transferred:  assault that became battery, although you have to wonder)

146. Recapture of Property -- Jones (teeth) (battery)

Unreasonable amount of force.  Punitive damages, too

But court remittitur – not much attention to humiliation/invasiveness factor

147. Comparative fault NOT A DEFENSE TO AN INTENTIONAL TORT

D. Assault – threat or threatening behavior; can exist without battery, or as failed battery.  Also see transferred intent.
148. Prima facie case:

bl. A acts

bm. Intending to cause in P the apprehension of (or substantially certain you will cause):

bn. Imminent harmful touching of p, or

bo. Imminent offensive touching of p

bp. And A’s act causes such apprehension in P

149. Mortin v. Shoppee (chased on horseback, threat w/whip) 

150. Beach v. Hancock (snapped gun) (reasonable fear of immediate death)
151. Words only -- Brooker v. Silverthorne (no reasonable fear of immediate harm)
152. Words + gestures -- Vetter v. Morgan (guys in van)
Caused reasonable fear of imminent harm.  Context, gender, time of day
153. Words + ability to act on them -- Western Union v Hill 

(propositioned over counter) 
154. Reasonable fear of offensive contact -- Phelps v Bross (date rape drug) 

155. First Amendment + murder instructions -- Rice v. Paladin Enterprs. 

Aid & abet, not assault or battery
E. False imprisonment – intentional confinement.  
156. Most of litigation re: justification for causing confinement, most action on affirmative defense side.  Some courts have moved to plaintiff’s burden of proof.
157. Prima facie case:

bq. A acts

br. Intending to confine P

bs. A’s act causes P to become confined, and

bt. P is aware of her confinement.

158. False imprisonment at alcohol rehab -- Fojtek (he actually came & went)
F. Excuse – Investigative detention & arrest – shopkeeper’s privilege; limited privilege or sovereign privilege for law officers

159. Investigative detention & arrest – Grant v Stop n Go (store) (false imprisonment)

Shopkeeper’s privilege limited:  must show reasonable grounds & reasonable time & conditions
160. Investigative detention & arrest – Thurman v City of Milwaukee (off-duty cop)

bu. unreasonable use of force; no immunity when conduct unreasonable.
bv. Court looks to Hand formula:  here B much less than PL!

XIV. Torts for Emotional Distress
A. Historically, no such thing as “pure” emotional distress; 1934 Restatement said “no” (at least to “only” NIED absent physical symptoms); 1948 Restatement, yes

B. Concerns:  difficult to prove; fear of fraudulent claims; extending chain of liability
C. Intentional Infliction of Emotional Distress [context specific] - test
161. Prima facie case:

bw. Outrageous and extreme conduct causing severe emotional distress
bx. By means of an intentional or reckless act
by. Directed towards the plaintiff

bz. Can also be liable towards a bystander if (Res § 46):

· Member of immediate family, present @ time, even w/out bodily harm

· Other who is present & whose distress results in bodily harm
162. IIED for beating & threats -- Dickens v Puryear 

Also assault and battery, but SOL has run.  Serious but non-imminent threat
163. Racist harassment & threats/IIED -- Littlefield v McGuffey 

Punitives given here

164. IIED -- Sexual come-on -- Jones v Clinton 

Her actions don’t indicate distress.  SOL has run on assault, battery, false imprisonment and maybe she’s just trying to get for those indirectly
165. Sexual abuse/IIED -- Doe 1 v. Roman Catholic Diocese

Problem w/directedness (although, see “reckless”)
D. IIED and Employment Discrimination 

166. Humiliation in order to force quitting - Wilson v Monarch Paper 

167. Sexual harassment/quid pro quo - Stockett v Tolan 

168. Both cases awarded punitives too
E. Negligent Infliction of Emotional Distress – historical development

169. Historically, no pure emotional distress - Wyman v Leavitt 

170. “Impact” rule
171. “Zone of danger” - Robb v Penn RR (car on tracks)

Physical symptoms reflecting emotional distress

172. “Zone of danger”/FELA - Gottshall v Conrail 

Carlisle doesn’t recover at all.  Gottshall remanded for facts

173. Zone of danger/latent injury -- Metro North v Buckley 

No zone of danger & physical impact present but not per se harmful; fear seems less believable because he smokes several packs/day; payment ?
F. Emotional Distress with Special Relationship/Undertakings

174. Mentzer - Western Union case from before

175. Exchange program + NIED - Buel v Asse 

ca. Argued:  cause in fact (she would have concealed anyway); superseding cause (Bruce the bad guy).  But affirmative duty to protect takes away superseding cause as a defense.  Foreseeability – yes.

cb. Sidenotes:  charity, but no immunity; volunteer, but treated as employee; odd comparative fault assigned to Buell; maybe blaming Bruce.

cc. Test:  

· If no causal relationship betw negligence & harm, no tort

· Unreasonable to hold liable for improbable consequences of negligent activity as could hardly figure in his deciding how careful to be

· Existence of duty presupposes a foreseeable consequence of breach (probable ex ante)

· Primary accident avoider?
176. Notice employer/employee is NOT a special relationship

Historical timeline:

	Wyman
	ZOD
	Undertakings
	Bystanders (no zone of danger)

	NO NIED
	Robb
	Beull
	Waube

	
	
	Gottshall
	Dillon

	
	
	
	Thing


G. Emotional Distress/Bystander Cases – same concerns as IIED
177. Historically no duty -- Waube v Warrington

178. ‘Natural justice’- Dillon v Legg (NIED) (Trobriner)
cd. “natural justice” – under old doctrine sister YES, mom NO.  
ce. 3 part “guidelines” for bystander recovery (these not about foreseeability):

· plaintiff is in vicinity of accident (not ZOD; maybe Z of emotional D)

· plaintiff closely related

· plaintiff has to see it happen

179. Thing v LaChusa (mom doesn’t witness accident but rushes to scene) (no NIED) (1989)

a. Now it’s a test:

· closely related

· present @ scene & aware of injuries

· emotional distress beyond that of disinterested bystander
b. Dissent creates another list:

· foreseeability of harm to ¶

· degree of certainty that ¶ suffered harm

· closeness of connection between ∆’s conduct and the harm

· moral blame on ∆’s conduct

· policy of preventing future harm

· extent of burden to ∆ & consequences to the community of imposing such a duty

· availability of insurance for risk involved

XV. Liability without Fault/Products Liability

B. You can still apportion fault as between strictly liable and at-fault ∆s

C. Often referred to as “strict liability”.  Liability without proven or presumed carelessness, recklessness or intentional wrongdoing.  

1. Liability/fault -- Harvey v Dunlop, 1843 

No liability if no fault.  Curious references to ‘voluntary’
D. Property Torts  -- Trespass to Land
1. Prima facie case:

cf. A intends to make contact w/property in question

· On, below, or above, w/self or any other object or substance

· Don’t need knowledge that it’s not OK; don’t have to look at reasonableness or fault or harm to victim
cg. A in fact makes such contact

ch. A had permission but exceeded scope of consent

2. No-fault/reliance on survey -- Burns Philp Food, Inc. v. Cavalea Cont’l Freight, Inc. (Easterbrook) (complex land disagreement)  Still strict.
3. Parasitic damages to trespass -- Kopka v Bell Tel. of PA 
Damages parasitic to trespass are recoverable (altho remittitur)

Parasitic damages in trespass are usually to property

4. Necessity as privilege + trespass - Vincent v Lake Erie Transp. Co. 
Despite lack of “fault,” boatowner strictly liable under trespass (past scope of consent + his action created damages)

ci. “Private necessity supplies an incomplete privilege to commit trespass”

E. Privileges, Excuses or Exceptions
1. Complete privilege to commit trespass:

· Public necessity (i.e. fire) 
· Also, walking next to public roads
· Entering for purpose of reclaiming goods
· Entering to abate a private nuisance
· Entering to prevent a crime
2. Also special:  children, regular known trespassers; watch “attractive nuisance”
3. Necessity as privilege + trespass + removal - Ploof v Putnam 
Privilege to trespass due to life threatening conditions, therefore it was wrong for agent to untie the boat.  
4. Duty of care to trespasser -- Cincinnati N.O. & T.P. Ry. Co. v. Marrs adm’x 
Despite his trespass, they owed him a duty of care once they were aware of his presence & his condition.

F. Consent & other Defenses
1. Trespass when consent to presence -- Copeland v. Hubbard Broadcasting Inc. 
The scope of their consent did not include this videotaping & subsequent broadcast.  Really more at ( invasion of privacy.
2. Elements of consent:

cj. explicit or implicit

ck. temporal or spatial component

cl. purpose of entrance

cm. communicative context (mistakenly thinking you had consent doesn’t excuse)

cn. knowing and voluntary consent, not coerced or fraudulently obtained.

G. Property Torts – Chattels (“property” = real property)
1. Trespass to chattel – if no harm, usually not actionable.  I sit in your car. 
2. Trespass to chattel + harm – I slash your tires

3. Conversion – I take your stuff and keep it or use it up.  Criminal definition, theft.  But for conversion, I can mistakenly think the stuff is mine and STILL be liable for conversion. 
H. Property Torts – Nuisance (public & private)
1. Prima facie case of nuisance:  Ongoing unreasonable interference with use and/or enjoyment of property (one-off event isn’t nuisance)
PRIVATE means, it affects someone personally
PUBLIC means, it affects the community in general

Relief for nuisance can include injunction – unusual for torts

2. ‘Noise nuisance trumps previous usage’ - Sturges v Bridgman 

(doctor vs. confectioner).  Argument against:  confectioner there first, no complaints; argument for:  lack of previous complaints doesn’t mean nobody can complain later + you can’t keep business types in a place permanently, what about development?
3. ‘Nuisance as efficiency’ - Coase.  Both engaging in “nuisance” acts as to each other.  Q is who has lower transaction costs to fix.

4. ‘Injunction as relief’ - Penland v Redwood Sanitary Sewer Serv. Dist.  Test
(sewage plant composting operation nauseating odors) Argument for:  expectations of landowners, why should few bear burden of many when costs can be pro-rated.  Argument against:  publicly needed.  
Location of nuisance
Character of neighborhood
Nature of thing complained of
Frequency of intrusion
Effect upon plaintiffs of the intrusion

5. ‘Permanent damages as relief’ - Boomer v Atlantic Cement Co. 

(cement plant) Argument against:  no incentive to change behavior
I. Ultrahazardous Activities – kind of hybrid of trespass and nuisance - TEST
1. ‘Non-natural’ activities -- Rylands v. Fletcher (development of the doctrine) 

(mill owners build reservoir, floods neighboring mine) 
2. ‘Ultrahazardous’ or ‘abnormally dangerous’ activities -- Klein v Pyrodyne Corp 
(bystanders at fireworks) Strict liability = the standard Res § 519
6-part test from Restatement § 520:

High degree of risk of harm
Likelihood that harm will be great
Inability to eliminate risk by exercise of reasonable care
Extent to which activity not common use
Inappropriateness of location for activity
Extent to which community value outweighs danger
3. Explosives & wild animals usually in this category
4. You still must prove causation

TORTS

· Assault -- threat or threatening behavior; can exist without battery, or as failed battery.  Also see transferred intent.
A acts


Intending to cause in P the apprehension of: (or knowing you might cause?)



Imminent harmful touching of P



Imminent offensive touching of P

And A’s act causes such apprehension in P.

Mortin v. Shoppee (chased on horseback, threat w/whip) (assault)

Beach v. Hancock (snapped gun @ him, reasonable fear of immediate death)

Brooker v. Silverthorne (cursed & threatened over phone; no fear of immediate harm)

Vetter v. Morgan (guys in van; reasonable fear of imminent harm) 

· context, gender, time of day, numbers

Western Union v Hill (propositioned over counter; reasonable fear of imminent offense)

· Words combined with present ability to act on them = assault.  

Phelps v Bross (date rape drug; reasonable fear of offensive contact)

Rice v. Paladin Enterprs. (publisher, how to murder) (aid & abet) (is this assault?)

· Battery -- – harmful or offensive touching.  Defendant wronged the plaintiff with the physical contact?  Also see transferred intent.
A acts


Intending to cause (or knowing you might cause?)



Harmful touching of p, or



Touching of p that is offensive


And A’s act causes such a touching [touching can be with an object or a force.  I.e. a bomb – perhaps no “thing” touches but it still counts]

Newland v Azan (dentist sexual assault) (no malpractice, but battery) 
Herr v Booten (friend’s birthday alcohol poisoning) (no battery, maybe negligence)

· Conversion (theft) 

· Defamation
· Defective products (products liability) 

· Fraud
· Intentional infliction of emotional distress
· Intentional interference with contract or economic advantage
· Invasion of privacy
· Malicious prosecution
· Negligence
· Nuisance 
· Trespass to property
· All intentional except negligence (& negligent IED); (MS:  intent required for nuisance?) intent “to trespass” not needed to find trespass to land or even trespass to chattels
II. NEGLIGENCE -- Negligence has to do with intent – Starkey didn’t intend to hurt Cotterill

a. Requires injury/duty/breach/cause (prima facie) (minimum ¶ must prove to win)

b. Historical development (these are chronological):

i. Cotterill v. Starkey (wagon strikes Mrs. Starkey) (‘trespass’) (no INTENT) (negligence)

ii. Winterbottom v. Wright (coachman injured, sues coachmaker) (no negligence) (no longer good law)
1. issues:  contract/privity; foreseeability of harm on part of manufacturer; sovereign immunity of postmaster

iii. Thomas v. Winchester (mistaken drug = poison) (negligence) 
1. issues:  foreseeability of harm on part of manufacturer; thing of danger; imminent danger; drew concept from manslaughter law
iv. Loop v. Litchfield (defective wheel for circular saw)(negligence) 
1. issues:  disclosure of defect; therefore duty had passed; no inherent danger; no imminent danger

v. Losee v. Clute (steam boiler)(no negligence to manufacturer) 
1. issues:  duty had passed to owner, so proximate cause (Meredith thinks) 
vi. Devlin v. Smith (scaffolding)(negligence) 
1. issues:  privity; imminent danger of object 

vii. Heaven v. Pender (the big one) (scaffolding ropes) (negligence) 
1. issues:  privity; reasonable duty of reasonable care

“Whenever one person is by circumstances placed in such a position with regard to another that every one of ordinary sense who did think would at once recognize that if he did not use ordinary care and skill in his own conduct with regard to those circumstances he would cause danger of injury to the person or property of the other, a duty arises to use ordinary care and skill to avoid such danger.”  

viii. Le Lievre v. Gould (surveyor certificates) (no negligence) 
1. issues:  misrepresentation; maybe proximate cause? 
ix. Lane v. Cox (tenant guest falls on stairs) (no negligence) 
1. issues:  duty passed to tenant; maybe proximate cause? 
x. Torgeson v. Schultz (seltzer bottle) (negligence) 
1. issue:  inherent danger of object

xi. Statler v. George A. Ray (coffee urn) (negligence) 
1. issue:  inherent danger of object

xii. MacPherson v Buick (collapsed wheel) (negligence) 
1. issue:  privity; Cardozo creating modern tort law (getting away from Q of privity) and dismissing Winterbottom w/out mentioning it; no passing of duty unlike Loop (disclosure) and Losee (owner tested); foreseeability of danger from badly manufactured object; duty to end user req’s a level of reasonable care (as in Thomas) (getting around remoteness)

2. Bypasses question of whether the thing made is “imminently” or “inherently” dangerous (probable injury if made badly) 
III. DEFINING DUTY

If you are dealing with affirmative misconduct leading to injury, duty of care is not even a question.

“Legal duties are not discoverable facts of nature.”  Duty is a question for judge to determine.  (MS:  who has burden to prove?)  Given to jury in instructions because they find breach.
Foreseeability necessary to find duty, but perhaps not sufficient.

Range of duty:

No duty

Duty to refrain from purposely hurting (dignitary or intentional torts)


Duty not to recklessly endanger (Salaman v City of Waterbury)



Act in good faith (the losing argument in Menlove)




Act reasonably (the general standard)





Take extraordinary care (Jones v PA)






Strict liability (Pingaro) (some argue this isn’t a level of conduct but a different definition of negligence entirely) (often statutory but not always)

a. General duty not to cause physical harm to another

i. Mussivand v David (STD passed from adulterous wife to husband) (negligence) 
1. issues:  foreseeability; see Heaven (reasonable person recognizes possibility of injury); MacPherson (no intermediary test i.e. wife didn’t know) 
b. More limited duty rules: 
c. Premises liability

i. Salaman v City of Waterbury (drowning in reservoir) (no negligence) 
1. issues:  trespasser/licensee?  Different duties owed: 
a. trespass:  little duty of care (no intentional, willful, wanton or reckless conduct)(sometimes unintentional)

b. licensee:  reasonable care not to actively endanger; warn of known & unobvious dangerous conditions

c. invitee:  reasonable person reasonable care

2. Half the states have removed some or all of these distinctions

d. NIED cases – these aren’t modern, see discussion below
i. Wyman v. Leavitt (blasting rocks, wife upset) (no negligence) (no longer good law) 
1. issue:  “pure” emotional distress?  No (1880); foreseeability; evidence. 
ii. Mentzer v WU (telegram) (negligence) 
1. issue:  “pure” emotional distress?  Yes; foreseeability; specific duty owing to relationship/undertaking; feelings directly affected by the nature of the wrong (unlike Wyman); contract/privity

e. Pure economic loss (intangible assets)

i. Louisiana v Testbank (PCP/fishermen) (no negligence) 
1. issue:  foreseeability, yes; negligence, yes; economic loss but no property damage means no DUTY.  Perhaps a bit of proximate cause.  Reluctance to create economic duty of care – competition would become tortious

ii. Bethlehem Steel v E&W (auditor/bankruptcy) (negligence) 
1. issue:  special duty owed by accountant; states differ on scope of duty (privity/reasonably foreseeable; known 3d parties or parties in a transaction to be influenced); purely economic but accountant exception 
a. Restatement 552 goes to the “known 3d parties” rule
f. Nonfeasance/affirmative duty to rescue & protect

i. Theobold v Dolcimascola (Russian roulette) (no negligence if only observers) 
1. issue:  duty to rescue by observers; possible contributory negligence of decedent

2. Under Restatement, NO duty to rescue (blind person example)

3. when you have a duty to make reasonable effort to rescue: 
a. special or “custodial” relationship (shopping in Walmart, physician)

b. causal relationship (Walmart created condition that caused injury)
c. EMT, police officer, etc., even off duty
(a) However, all states immunize these from liability for negligence in rescuing
d. Reporting obligations under statute

e. once you have voluntarily begun rescue you have duty not to stop or to do it badly

ii. Tarasoff v Board of Regents (boyfriend kills) (negligence) 
1. issue:  special relationship; nonfeasance (failure to warn) and misfeasance (the actions they took made situation worse) 
2. NOT ALL COURTS FOLLOW TARASOFF
iii. McGuiggan v NET (social host/parent/birthday/telephone pole) (no social host negligence) 
1. This is one of the cases (“enabling” torts) that straddles the line between misfeasance and nonfeasance.  

2. issue:  NET re post; Magee, driver, was cross-claimed; parents then impleaded as social hosts.  Driver per se negligent (drunk).  Foreseeability vs. social good and lack of expertise. 
a. Bars on the hook.  Also those who serve underage.
g. Exemptions
i. Strauss v. Belle Realty (Con Ed blackout/stairs) (no negligence) 
1. issue:  liability limited to privies as public policy; floodgates; limitation of duty.  

2. Dissent:  the more injuries the less responsibility

3. Posner/Calabresi:  not all exemptions are public policy.  Least cost avoider.  I.e. Strauss could buy flashlight, landlord could buy generator

4. Calabresi:  when we say “duty” we talk about who’s in best position to control.  So, in MacPherson the car maker is in the best position to find safety or not
IV. BREACH (sometimes referred to as “lower case negligence” 
Breach is all about how you discharge the obligation of your “duty”.

Breach is reasonable person standard – given this standard, what would reasonable person do?  Foreseeability establishes duty.  Reasonableness establishes breach. 
Breach is found by the jury.  Negligence per se (statute) is a way around proving breach (‘this conduct is unreasonable as a matter of law’), as is res ipsa loquitur.

a. General
i. Rogers v Retrum (bad teacher/car accident) (no negligence) 
1. issue:  the open door policy is not per se a breach of the school’s general duty to take care of students while at, or arriving and leaving from, school.  Duty and breach here are somewhat conflated.  Despite risk foreseeable + teacher’s act contributing cause, risk not unreasonable. 
ii. Caliri v. NH DOT (icy road/jury instructions) (no negligence) 
1. issue:  specific kind of duty owed by DOT (due care under reasonable person standard, not extraordinary care).  

iii. Pingaro v. Rossi (meter reader dog bite) (negligence) 
1. issue:  strict liability under statute, NOT reasonable care

iv. Jones v PA of Allegheny County (injury climbing on a bus) (negligence) 
1. issue:  standard of care by PA:  common carrier, therefore “highest duty of care” 
b. Defining a Reasonable Person
i. Vaughan v Menlove (haystack fire) (negligence) (standard for what reasonableness is) 
1. issue:  duty of care of prudent person, or best judgment of a dope?  

ii. Appelhans v. McFall (5 year old hits with bike) (no negligence) 
1. issue:  duty of a child?  “tender years” (generally replaced by “standard of reasonable person of that age”) and no vicarious liability to parents (no reason to know).  Considered a “no breach” rather than “no duty” case

2. standard for physical disability, awkward, insane, culturally relative standards:  same as regular people

3. no culturally relative standards.  No looking at past behavior.

4. standard for parental liability:  negligent supervision (usually a defense/contributory negligence); negligent entrustment

iii. Goodrich v. Blair (heart attack/car accident) (no negligence) 
1. issue:  sudden incapacity (temporary insanity works too) 
c. Industry/professional custom
Custom is probative but not dispositive.  In principle “ordinary care” for professionals is generally judged by the standard of other professionals. 

i. T.J. Hooper (tugs lose barges & cargo) (negligence) 
1. issue:  no radio is industry custom, does that mean they didn’t breach their duty?  NO.  Admiralty; shared liability; Learned Hand.  Duty is BEYOND reasonable person standard

ii. Johnson v Riverdale Anesthesia (anesthesiologist/adverse reaction) (no negligence/malpractice) 
1. issue:  respondeat superior (dr is employee) and cross examination.  Cross examination as to whether expert witness would have oxygenated, as opposed to whether he says it’s OK not to.  

iii. Largey v Rothman (lymphedema after biopsy) (negligence a question for factfinding) 
1. issue:  should standard for informed consent be standard of a reasonable doctor or of a reasonable patient?  Lack of informed consent = another kind of malpractice? 
2. exceptions to informed consent:  emergency surgery

Reasons for the Prudent Patient doctrine:


Disclosure varies from patient to patient, no real medical community consensus.  There may not be a custom.


Physician must consider non-medical factors in decision, so professional custom shouldn’t furnish legal standard


Prof standard subject to whim of particular community.


Requirement of finding a physician to testify about the standard is hard on plaintiff patients

d. More than reasonable care/cost-benefit analysis/the Hand formula
i. US v Carroll Towing (bargees/sinking of cargo) (negligence) (Learned Hand) 
1. issue:  admiralty law; the Hand formula in determining negligence

a. Burden of preventing loss:  greater than or less than probability of loss times amount of loss?  If greater, no duty to prevent.  If less, you are careless in not taking the precaution.  

B < PL – if you don’t take the precaution, = careless
B > PL – if you don’t take the precaution, / careless

Posner seeks maximal application of Hand formula because we seek to save society’s resources, want efficiency

ii. Bolton (the cricket injury) (Lord Reed) – though much older case, also in the same sort of terms.  Building wall very expensive, chance of serious injury very small. 
iii. Rhode Island Trust Nat’l Bank v Zapata (forged checks) (no negligence) (Breyer) 
1. issues:  actually not a tort case, contract under UCC article IV.  Another example of the Hand formula.  Bank takes reasonable precautions (in fact conservative) that comport w/industry practice.  Plus it’s shown that difference between their practice & handcounting checks does NOT result in significant savings OR fewer frauds.  Therefore not negligent. 
2. note bank has strict liability up to the point where customer could have discovered the problem.  Then liability shifts to customer, unless you can show lack of ordinary care

Discussion of standards for behavior – why is reasonable person standard relevant?


Builds predictability


Makes law relevant and familiar rather than alien.


Tells us how to behave


If we use other standards created by law, illogical to expect people to follow them


Law works well by building on standards that already exist

How to change standard from that of reasonable person?

One way:  Hand formula.

e. Proving Breach – Res Ipsa Loquitur (evidentiary standard that can relieve plaintiff of the burden of PROOF.  Burden of persuasion remains.)  This is a way to avoid summary judgment or dismissal for lack of evidence.  Gets you to a jury.

i. Byrne v. Boadle (barrel of flour) (1863) (negligence) 
1. issue:  res ipsa loquitur (the only way this injury could occur is through negligence by warehouse) 

ii. Kambat v. St. Francis Hospital (laparotomy pad) (possible negligence/malpractice – remanded for new finding under RIL) 
1. issue:  res ipsa loquitur.  3 part test:

a. Event must not ordinarily occur in absence of negligence

b. Must be caused by something within the exclusive control of ∆

c. Must not have been due to any voluntary action or contribution on part of plaintiff
V. CAUSATION (note:  some courts say “proximate cause” as shorthand for “actual AND proximate cause”) MS finds these cases confusing re:  actual v. proximate
Previously we saw res ipsa used in finding breach.  Can we have something similar for causation?  Did this refer to alternative causation?
Two meanings of “cause” – in law, often used in an amoral or responsibility-free version of causing; a combination of factors and actors that created the event

The causation component invokes this meaning and the more common usage.  In determining a causal link, one leaves open the possibility that other persons contributed to the event.  Could be multiple tortfeasors, could have had comparative fault.

Jury finds causation (although judge can overrule) by a preponderance of the evidence.  Burden of proof on the plaintiff.  Most overrulings are on proximate cause.

a. Actual causation (cause in fact, factual cause, necessary cause) – is the careless action or careless lack of action the thing “but for” which the injury would not have occurred? 

b. But-for test (sine qua non, counterfactual test):  would the plaintiff have been injured if the ∆ had been careful?

i. Skinner v. Square D Company (metal tumbling machine electrocution) (no negligence)

1. issue:  “phantom zone” but-for cause?  Not more likely than other hypotheses.  Not a preponderance of evidence.  

2. SKINNER SAYS YOU’VE GOT TO SHOW US THAT YOUR STORY ABOUT CAUSE OF INJURY IS MORE PROBABLE.  Although the court may be conflating with comparative fault a bit.

c. “Substantial factor” test as opposed to “but for”

i. Beswick v. City of Philadelphia (moonlighting 911 operator) (negligence can go to a jury)

1. issue:  proximate cause?  Some confusion over percentage of probability his life would have been saved (34%, 68%).  ∆s argue 34%, say no proximate cause unless 50%

2. issue:  different duty (rescue operator) – point to Restatement 2d 323 (creates liability when you are rendering services for someone’s protection and your actions increase the risk of harm or the harm is suffered because of their reliance on your undertaking)

3. issue:  relaxation of evidentiary standard due to § 323, from “but-for” to “substantial factor”.  This is not the new standard. 

4. issue:  also, some read Restatement 2d 431(a) to REPLACE the but-for test with the substantial factor test.  

ii. Falcon v. Memorial Hospital (childbirth/no intravenous line) (negligence can go to jury)

1. issue:  actual cause (but for)?  Court creates a distinction between wrongful death and lost chance of survival.  Loss of opportunity to avoid physical harm.  Adjusting the injury element, which changes the causation element.  Unusual doctrine.

2. Discussion of 50% standard v. substantial factor standard.  Under the 50% standard, plaintiff would recover 100%

3. Foreshadows a possibility that they will calculate amount of damages according to a division of, or relative amount of, responsibility

d. Multiple necessary causes & multiple sufficient causes

i. McDonald v. Robinson (two-car accident) (CONCURRENT causation) (negligence)

1. issue:  concurrent cause if not “acting in concert with intent”?  The concurrent negligence was the but-for cause of the accident.  You need both careless actors for the accident to happen.  Each is a NECESSARY cause.

2. joining fires – that is a DIFFERENT kind of alternative causation.  Each fire COULD have been a but-for cause, all by itself.  Each = SUFFICIENT cause.  Each = a SUBSTANTIAL FACTOR.  Overdetermined.

ii. Examples of other concurrent causation:  Thomas v Winchester; Mussivand

iii. Some courts are following the substantial factor test for the joint-fire kind of cases rather than the but-for test.  “Because but-for test fails here, we go to substantial factor.”  Not the way most courts are going, nor the 3rd restatement. 
iv. Multiple sufficient causes cases are rare. 
e. Concurrent causation doesn’t necessarily mean proximate causation.  It might take several actors to create the injury.  All of them won’t necessarily be considered liable.  Even after determining that each act was a proximate cause, apportionment must be worked out.

i. Aldridge v. Goodyear Tire & Rubber (workers sick thru plant chemicals) (CONCURRENT causation) (no negligence)

1. issue:  even under substantial factor test, each factor must still be sufficient.  Can’t meet burden of proof as to whether it was Goodyear’s chemicals that substantially affected…

2. issue:  toxic torts:  after showing general causation, you must show proximate cause (that toxic element caused MY problem)

3. issue:  Daubert test of reliable scientific studies (only a federal rule):

a. Has theory or technique been tested?

b. Has theory or technique been subjected to peer review & publication?

c. Rate of error of the theory or technique?

d. Degree of acceptance of theory or technique?

e. Is the scientific testimony relevant?

f. Workers’ comp creates a specific and limited kind of liability on the part of employees.  Benefit:  you get $$ without having to show proof or spend $$ to go to court.  Detriment:  workers can’t sue for negligence.  FELA, in previous case, federal example of this.

g. Pre-emption:  if A causes B’s death and C runs B over, the cause has been pre-empted by A’s conduct even though C’s conduct would have been sufficient.  

h. Alternative causation (see also market share or enterprise causation)

Relieves plaintiff of the burden of proof of actual causation.  

Another example of burden shifting on the issue of causation is in products liability regarding product warning labels.  Some courts assume that, given a warning, ¶s would have heeded it.  This shifts the burden of proof to the ∆.

i. Summers v. Tice (two hunters both shoot, 1 injury) (negligence)

1. issue:  joint [and several] liability.  Even though not acting in concert.  When it can’t be determined which of 2 or more persons’ actions caused the harm, but it’s clear that one or both actions did, the burden of proof shifts to the 2 defendants.  

2. Notice that this is not action/conspiracy case, where you can literally treat multiple actors as one unit.

3. damages rule here:  joint & several liability:  plaintiff can seek entire amount from 1 ∆ if he likes.  Then the one can go after the other for contribution (a kind of restitution).  Rule is state by state.

4. It’s questioned how far this would be extended (number of ∆s)

ii. You could have alternative causation without having the j&s doctrine.  

iii. The concept of alternative causation would be extended to multiple ∆s under the 3rd Restatement. 
iv. Market share liability (as in DES cases) is a kind of alternative causation. 
How alternative causation is distinguished from concurrent causation:

· Concurrent:  Independent careless conduct of 2 or more each functions as a cause.  McDonald v Robinson

· Conspiracy – here you don’t have to prove who actually caused the harm because both would be responsible under conspiracy theory.  No matter who shot him, both would be liable.

· Concert of action – here the two or more are acting jointly rather than independently but not acting on purpose to injure the plaintiff; haven’t planned ahead

i. Proximate causation (legal cause, scope of liability) – is the causal linkage too tenuous to sustain responsibility?  And, is THIS the risk we were concerned about when we imposed this particular duty of care?
The draft of the Third Restatement frames proximate cause in terms of whether the injury suffered by the victim is one of the harms whose risks rendered the actor’s conduct careless.  Calls it “scope of liability”.  Two possible doctrines:

1.  Outcome in this case was unforeseeable (see Ventricelli; it was unforeseeable to Kinney that defective trunk lid would cause smushing of plaintiff) 
2.  Scope of the risk – was the injury of which the plaintiff complains the result of one of the risks that made us label the ∆’s conduct careless in the first place? 
i. Polemis & Furniss (older attempt to explain proximate cause) (fire on board caused by workers’ carelessness) (negligence) (overturned in 1960s)

1. issue:  immunity clause referred to fire on board, but court found workers directly responsible.  

2. Contract case, not tort.

3. Opposition argued foreseeability rather than directness when determining proximate cause.

ii. The Wagon Mound cases (1960s) (fire at wharf caused by welding workers’ carelessness) (negligence) 

1. first case issue:  Morts Dock (welding workers) v Wagon Mound (released oil).  No negligence.  A direct cause might be totally unforeseeable.

2. second case issue:  Corrimal (destroyed boat) v Wagon Mound (released oil).  Negligence found.  Spill a proximate cause.  Here it’s hard for WM to argue no foreseeability, given their own workers’ actions

iii. First modern proximate cause in our book:  Ventricelli v. Kinney (trunk pops open) (no negligence)

1. issue:  proximate cause.  Foreseeable risks.  Accident could have happened even absent the trunk defect.  (Note there IS actual cause.)  The duty we impose on Kinney to have a safe trunk doesn’t foresee this kind of accident (while closing trunk in safe parking space).

iv. Victor v Hedges (car on sidewalk) (no negligence)

1. issue:  proximate cause and negligence per se.  Like Ventricelli, the duty we impose on Hedges not to park on the sidewalk doesn’t foresee this kind of accident.  His careless action did not increase the risk of this event.

2. Negligence per se:  the action itself means you are negligent.  I.e. driving while intoxicated means you are reckless.

3. Negligence per se not a proximate cause doctrine, but it has that component.  A way for the plaintiff to bypass evidence of breach.  Point to a statute.  4 parts:

4. Using negligence per se in proximate cause requires ¶ to show her injury arose from one of the risks that caused us to assign that duty of care.  Strong link between proximate cause & duty here.

a. The purpose of the law that was broken was at least in part to protect class of persons like the injured

b. The purpose of the law that was broken was at least in part to protect the particular interest that was invaded

c. The purpose of the law that was broken was at least in part to protect that interest against the kind of harm that resulted, and

d. The purpose of the law that was broken was at least in part to protect against the particular hazard from which the harm resulted.

v. Marshal v Nugent (passenger struck when warning traffic of car forced off road by truck) (may be negligence by trucker)

1. issue:  proximate cause on part of trucker.  Complexity of results from a negligent act don’t make it too distant to be proximate cause.

vi. Kinsman Transit Co. (lengthy and complex boat accident on Buffalo River) (negligence)

1. issue:  joint & several liability in relation to negligence per se; superseding cause.  Failure to raise bridge = negligence per se.  But it doesn’t provide a superseding cause for the earlier negligence of boats.

2. “An actor whose negligence has set a dangerous force in motion is not saved from liability for harm solely because another has negligently failed to take action that would have avoided this….”

3. Untrue that the “last” wrongful act is the cause.

4. Judge Friendly.  Seems to be moving away from scope of risk test, because here risk of these events were relatively small.  However it’s still true that possible danger was very high.

j. Superseding cause (sort of the flip side of pre-emption) (reserved for special kind of intentional intervention, and even that not always) (an all or nothing argument).  If negligent ∆ and intentional tort ∆, that is superseding cause & eliminates liability from negligent defendant.  (Notes to JJAM)

Superseding cause is not currently in favor.  We think we can handle it under foreseeability or risk test.  Not gone, though apportionment seen as better because we don’t like the all or nothing idea.

i. Britton v Wooten (grocery fire, trash piled up) (negligence)

1. issue:  superseding cause (possible arson) 

2. You can’t just point to someone else’s careless conduct & get off hook.  We are jaded.  You should expect opportunistic crime.

3. Restatement 448:  “intentional tort or crime is superseding cause”

4. Restatement 449:  “  ?”

VI. Standing and Implied Rights of Action

Who is empowered to sue when breach of duty causes injury?  Plaintiff must fall within class of folks meant to be protected by the duty of care defined by the statute.  Standing assigns a legal consequence to the lack of membership in a class and the consequent duty

Conceptually related to negligence per se.

a. Standing in non-per se cases

i. Palsgraf v LIRR (fireworks accident on platform) (no negligence)

1. issue:  standing.  P is an invitee, RR owes her duty of care.  BUT the wrong committed was not towards her, not careless as to her.  Can’t sue as the “vicarious beneficiary of a breach of duty to another.”  Cardozo.

2. Some think this is a case about proximate cause rather than standing.  Cardozo doesn’t frame that way, jury has found injury/duty/breach/cause.  He returns to duty, in a way.

3. Cardozo v Andrews:  negligence to a particular person (rectification of wrongs), v negligence to the world (punishment & compensation).  Andrews and 3rd Restatement:  there is always duty.  Like Friendly in Kinsman.

4. 3rd Restatement does away w/duty:  injury/unreasonable behavior/cause.  Let’s look to adm & regulatory law to regulate behavior, and insurance to compensate.

b. Standing in survival and wrongful death (no existence till 1840)

i. Always under statute

ii. Survival statute:  existing causes of action survive the death of the parties; step into shoes of deceased.  Smaller compensation.

iii. Wrongful death:  a cause of action exists for survivors of person wrongfully killed.  Compensation to survivors for loss of person.  Used to have to do w/loss of earnings.  Now consortium + $.  Derivative of victim’s claim; if he at fault, lose percentage of recovery.

iv. Jordan v Three Rivers Hospital (loss of parental consortium) (yes)

1. issue:  can child sue for loss of parental consortium in wrongful death?

c. Implied rights of action – like wrongful death statutes, create a right of action that wouldn’t exist under common law

i. Tex & Pac RR v Rigsby (switchman fell off box car) (negligence)

1. issue:  Fed Safety Act (later FELA).  Private right of action?  This court almost says, strict liability.  I.e., statute says it’s wrong, right to recover is implied.  Esp. since assumption of risk language is absent.  Ubi jus ibi remedium.  “where there is a right, there is a remedy.”

ii. JI Case Co. v. Borak (suit by shareholder damages under SEA) (negligence? Fraud? Misrepresentation?)

1. issue:  SECA.  Private right of action?  Yes.  One purpose, protecting investors.  That implies right to judicial relief.  High water mark of Court’s willingness to find implied rights.

2. Courts since 1976 trying to reduce amount of tort law.  Tort reform accepting Andrews/Friendly/Prosser doctrine, which originally about expansion, to view of shrinking

iii. Bivens v. Six Unknown Named Agents of FBN (damages under 4th Amendment) (wrongful arrest & IIED)

1. issue:  Private right of action under 4th Amend?  Yes.  Court responsibility to assure vindication of constitutional interests.  Fed Tort Claims Act amended to waive immunity for such things.  Today could recover v.:  government

VII. Defenses to negligence
a. You can always argue about duty, breach or causation

b. Contributory negligence/comparative fault – it’s (partly) the plaintiff’s fault

i. Contributory negligence is not left in many places.  All or nothing.  MD, AL, NC, VA.  Mitigating doctrine:  last clear chance (person who had the last clear chance to avoid the injury has responsibility)

ii. Comparative responsibility (pure):  percentages allocated to both parties depending on amount of fault.  Don’t forget, but-for component.  Even if ¶ careless, if carelessness unrelated, no fault.

iii. Comparative responsibility (modified):  at a certain percentage of fault, we return to contrib. negligence

iv. No precedents used for measuring comp. resp.  Percentages trying to measure, not amount of causal contribution, but rough & ready sense of who’s responsible.

v. Note in comparative fault we still ask about cause.  ¶ careless, but her carelessness not contributing factor to injury, no fault.

c. Assumption of risk – a complete defense

i. Formerly used for work environments

ii. Express (written or oral statement, often contract); Jones v. Dressel (skydiving) (no negligence, no willful wanton misconduct)

1. issue:  exculpatory clause; age of majority; contract of adhesion; common carrier duty.

2. Exculpatory clause OK esp since there was another option.  Signed before majority, but used after.  Not adhesion, unnecessary service.  Plane not the way service made $, so not common carrier.

3. Plaintiff always assumes risk of injury that’s nobody’s fault.

4. Tunkl test for whether or not to enforce clause:

Business available to the public

Service of great importance; practical necessity 

Party seeking exculpation holds himself out as willing to perform for any public member

Adhesion contract (i.e. you must sign this or you don’t get the service at all, there’s no other option); consumer has no choice but to agree to the terms

By this means the person or property of the purchaser is placed under control of the seller

iii. Another express assumption, Dalury v SKI Ltd. (skiing) (negligence)

1. Another exculpatory clause.  Void as against public policy.  Not an essential public service, but a public interest.  Place of public accommodation.  Greater numbers.  Also, premises liability component.  Not same kinds of risk.

2. However, don’t be confused between “assuming the risk of the activity” and “assuming the risk of carelessness”.

iv. Implied – Monk v Virgin Islands Water & Power Authority (electrocution by power lines) (no negligence) 

1. issue:  assumption of risk?  Monk knew danger, made decision in face of that knowledge.

2. does comparative fault do away with ass of risk?  Ass of risk not necessarily bar to recovery.  If consent by conduct, as here, usually a bar.  THIS PARTICULAR COURT:  if plaintiff’s conduct was NEGLIGENT ( comparative fault.  If plaintiff’s conduct was VOLUNTARY ( bar to recovery.  

3. You could look at this case as “no breach” by power company – nothing negligent in maintenance of power lines.

v. Most famous implied assumption of risk– the Flopper (Cardozo)

1. issue:  assumption of risk – the ride is supposed to knock you over.  Possibly even question of breach.

2. There is, however, a scope to assumption of risk.  I.e. suppose power lines in Monk fell down on him.  He didn’t assume that risk.

d. Statute of limitations – also relating to plaintiff’s conduct

i. No consistency from tort to tort & state to state

ii. Became more interesting 20 years ago w/advent of toxic torts

iii. Relates to tort and to plaintiff’s injury

iv. Number one cause of suits for legal malpractice is SOL noncompliance.

v. Ranney v. Parawax (Hodgkins’ disease) (no negligence)

1. issue:  when does SOL start running?  If from moment of injury, unfair to ¶.  If from moment of KNOWING causal connection, unfair to ∆.  Instead, injury has occurred & causal connection is suspected.

2. “accrual” – SOL at time of injury.  Outmoded.  Harsh to toxic torts.

3. “discovery” – knowledge of injury & of causation.  Harsh to abuse.

4. In continuing torts, often SOL starts at “last act”.

e. Statute of repose – relative only to tort or some other arbitrary date, like that of manufacture.

f. Immunity – 3 categories, all have been modified or removed by statute or judiciary.  If there is doubt at trial, err on side of party w/immunity.

i. Spousal & family

ii. Charitable – Schultz v Archdiocese of Newark (abuse results in child suicide) (negligence in hiring)

These seem to be more at:  was there duty/breach

1. Judiciary had overturned common law immunity earlier.  Legislature overturned 3 days later by restoring charitable immunity.

2. issue:  NOT vicarious liability (respondeat superior).  Sued directly, negligent hiring.  Is that outside the statute?  Yes, beneficiary of charity.  Immune.  Q about intentional torts for the legislature.

3. Questions:  why tolerate immunity for intentional wrongdoing?  How is he a beneficiary?  Why recovery by strangers OK?

4. See Doe I v. Diocese, later.

iii. Sovereign – Downs v U.S. (FBI agent and hijacker) (negligence)

These cases seem to be more at:  affirmative duty/causation

1. issue;  FTCA; discretionary function exemption.  FBI’s own documentation reflects that agent “unreasonable behavior”

2. Nowadays would probably come out opposite.

iv. Riss v. NY (Pugach lyethrowing) (no negligence)

1. issue:  judicially created sovereign immunity.  No SPECIFIC duty of care.  Duty to everybody and to nobody.

2. Floodgates, telling cops how to do their job

3. Later, creation of 4 part test for recovery:

(a) Assumption of affirmative duty to protect

(b) knowledge that failure will lead to harm

(c) some form of direct contact w/municipality

(d) justifiable reliance on undertaking

VIII. Damages & apportionment – more at comparative fault
a. Compensatory damages

i. Smith v Leech Brain & Co. (molten metal burn, cancer) (negligence)

1. issue:  contributory negligence; eggshell skull rule (you must take the plaintiff as you find him).  No cn.  Perhaps burn couldn’t be foreseen to have caused cancer, amount of damages can reflect smaller likelihood that it would have (which seems to contradict eggshell skull). 

2. injury must be foreseeable.  Amt of damages is just tough luck.  But concern over freakish results.

3. Eggshell skull today:  no arguments can be raised against injury once found and amount of damages for it

ii. Kenton v Hyatt Hotels (Crown Center) (negligence)

1. issue:  remittitur (too much damages?) & admission evidence that may have led to $.  Who you injure makes a $ difference (she a law student).

2. sidenote:  this court had just overthrown doctrine of remittitur.  Fed up with trial judges tinkering w/jury decisions.  Therefore calls trial judge’s request for remitter “abuse of discretion”

3. Remittitur/additur still exists almost everywhere else.  Even where not, judges can order new trials.

b. Other forms of damages:  nominal; injunctive relief

c. Punitive damages – just to punish tortfeasor.  (Usually we just try to put ¶ back where she was before tort.)  Judge must make threshold determination that jury may award.  EU has none.

i. Wangen v. Ford Motor Co. (unusual) (Pinto tank explosion)(reckless negligence)

1. issue:  punitive damages in product liability?  Formerly reserved for intentional torts.  Court says, punitives are about nature of party’s conduct.  That could be outrageous here too.  

2. Punishment/deterrence quite applicable – what if cheaper to defend than to improve safety?

3. Must show outrageous (intentional, deliberate, reckless) behavior.  Difficult under cost benefit analysis.  Always balancing.

4. Concern:  civil procedure not same safeguards as criminal but like a criminal punishment.

5. Rare to find punitives awarded in product liability.

6. How to limit punitive damages in repeat litigation (typical of product liability)?

7. A final concern:  first ¶s to the punch get all the punitive $.

ii. BMW of North America v Gore (repainted BMW)(no fraud)

1. issue:  basis for determining punitives?  Injury:  lower resale value.  Nondisclosure of BMW = or > most states.  Court says, state can’t impose sanctions to change behavior out of state; companies need fair notice; conduct wasn’t reprehensible; ratio of fine to harm is grotesque; fine far > Alabama’s statutory fines.  Boldface = 3 part test.
2. Court concerned w/due process (deprive of property w/out).  Making tort law for 1st time since ’38.
IX. Vicarious liability – one entity responsible for the torts of another who acts on its behalf or under its control.

a. Employer – can be direct (Schultz; harassment; discrimination) or vicarious (Maine).  No for intentional torts.

i. Taber v Maine (sailor drunk on base strikes w/car sailor drunk off base) (negligence) (Calabresi)

1. issue:  Maine, drunk on base, drove off, had accident.  Taber, drinking & recreating off base, sues.  FTCA.  Were Maine’s actions within scope of employment/line of duty?  Yes.  Navy keeps tight rein, allows booze on base, must consider it part of the deal.  Also, cheapest cost avoider.  

2. secondary issue:  Maine could be off hook under Westfall Act, but didn’t know, didn’t invoke, didn’t get it.
b. Car Owners

c. Parents (negligent supervision, negligent entrustment)

d. State & Local Governments (special direct liability under 1983:  Violations of constitutional rights by virtue of conduct pursuant to policies set by those entities)

X. Joint Liability and Contribution
a. This topic deals with apportionment NOT causation.  2 or more actors, both but-for causes.  Now, division of responsibility

i. Ravo v Rogatnick (two doctors, birth defect) (negligence)

1. issue:  does attribution of fault overrule joint & several liability.  One DR. wanted recovery from him limited to percentage of fault.  Court didn’t go for it.  INDIVISIBLE INJURY – special category – 2 acting independently cause one injury that’s indivisible.

2. How can injury be indivisible if jury divides fault?  Fault isn’t causal element.  It is “how bad was this actor’s action?”

3. Not all courts/jurisdictions agree

4. Some courts divide the amount owed by a judgment-proof tortfeasor between plaintiff and other defendant(s)

ii. Bencivenga v JJAM (fight in underage nightclub) (negligence or intentional conduct)

1. issue:  attribution of fault to unnamed defendant not OK in NJ.  Apportionment of liability in intentional torts (we have a battery).  One reason:  NJ may have a threshold percentage of fault below which no $.  Suspect this tortfeasor trying to use that.

2. Some states allow inclusion of nonparties

3. If we have a negligent tortfeasor and an intentional tortfeasor, superseding cause eliminates liability of negligent tortfeasor

XI. Indemnification & Liability Insurance
a. Indemnification (reimbursement) relates to contract.  Allows tortfeasor to look to another to cover liability, like contribution.  Often insurance policies, often defend AND indemnify.

i. Interinsurance Exchange v Flores (driveby shooting) (intentional tort not covered)

1. issue:  liability by insurer for intentional tort?  Request for declaratory judgment of no.  Not only insurance policy but CA statute sez no liability.  Not an accident.

2. Note obligation to defend confers right over litigation.  But insured can sue if insurer does bad job.

Scope of indemnification:


Who is an insured


What events give rise to the duty (occurrences) and which do not (exclusions)


What kind of liabilities are covered (i.e., bodily injury but not emotional or something)


The dollar ceiling (coverage amount) for liabilities for occurrences.


Duty is owed to insured, so usually can’t sue insurer directly.

XII. Enforcing Judgments:  Getting to Assets
i. Verdict

ii. ∆ moves for JNOV or new trial.  If not,

b. Judgment

c. Collection

i. Sometimes judgment-proof

ii. Attachment, garnishment

iii. Transfers of assets may be ‘fraudulent conveyances’

iv. Bankruptcy

1. See White v Davis, later

XIII. Battery, Assault and False Imprisonment – dignitary torts
Forms of wrongful conduct = fundamentally distinct from wrong of negligence.  Core interest at stake is not being free from harm, but being free from interferences with one’s autonomy.  Insults to your person.

The characterization of the tort can make a huge difference in terms of recovery.

a. Battery – there must be a touching.  How did the defendant wrong the plaintiff?  What’s the essence?  Was the problem really the physical contact?  Also see transferred intent.


A acts



Intending to cause (or knowing you might cause?)




Harmful touching of p, or




Touching of p that is offensive



And A’s act causes such a touching

i. Newland v Azan (dentist sexual assault) (no malpractice)

1. issue:  professional negligence; not found (so no insurance coverage), although battery, emotional distress can still be brought; actions not within scope of professional behavior

ii. Herr v Booten (friend’s birthday alcohol poisoning) (no battery)

1. issue:  battery?  Negligence?  No battery, no “forcing” or “harmful” or “offensive” touching.  Possibly per se negligence because he’s underage.  

2. sidenote:  question of common law birthday determination

3. consent could be an issue in such a case

b. Assault – threat or threatening behavior; can exist without battery, or as failed battery.  Also see transferred intent.


A acts



Intending to cause in P the apprehension of: (or knowing you might cause?)




Imminent harmful touching of P




Imminent offensive touching of P



And A’s act causes such apprehension in P.

c. False imprisonment – intentional confinement.  Most of litigation is about presence or justification for causing confinement, most action on affirmative defense side.  Some courts have moved that to the plaintiff’s burden of proof.
A acts,

Intending to confine P,

A’s act causes P to become confined, and

P is aware of her confinement.

i. Fojtek (alcohol intervention) (no false imprisonment)

1. issue:  he actually came & went.

ii. Under excuses, see Grant v Stop & Go.

d. Unintended consequences and Transferred Intent  -- mix and match intent and result to produce a tort
i. Cole v Hibberd (kick in butt) (no battery, SOL, no negligence ( intent)

1. issue:  Hibberd meant to kick Cole (intent, so not negligence) although didn’t mean to hurt, but to offend (?).  SOL for battery already run.

2. issue:  local norms; context of relationship; might be socially acceptable, depending

3. “unusually averse plaintiffs” – you must know about the vulnerability for it to be battery.

ii. White v Davis (shot wrong guy) (battery so no bankruptcy exception)

1. issue:  willful wrong?  Question of transferred intent.  In this case, intent to assault/batter Tipton “transferred” to White

2. Transferred intent can be from person to person or from tort to tort.  Intent to assault, accidentally hit = battery.  Intent to batter, miss = assault.  A lot of transferred intent cases are really negligence combined with callousness or recklessness.

3. You can’t mix & match intent and result from ANY torts.

e. Defenses --  serve in tort of battery as “assumption of risk” in tort of negligence
i. Consent – Koffman (football) (no assault, maybe battery & negligence)

1. issue:  much larger adult; power & knowledge; argued:  consent (implied)

2. SCOPE of consent (i.e. tackles by other 13 year olds)

3. Consent sometimes treated as burden for plaintiff to disprove.  Also, no consent if obtained by fraud.  Also, no consent if to illegal.

ii. Self defense & defense of others – Haeussler (dog) (no battery)

1. issue:  self defense (threatened, he punched)

2. sometimes debate over necessary “immediacy” of threat (abuse)

iii. Defense of property – Katko (spring gun) (battery)

1. issue:  unreasonable amount of force 

2. Punitive damages, too.  Look to “not domicile” and “intent” (transferred:  assault that became battery, although you have to wonder)

iv. Recapture of Property -- Jones (teeth) (battery)

1. issue:  unreasonable amount of force

2. Punitive damages, too

3. But court remittitur – not much attention to humiliation/invasiveness factor

v. Investigative detention & arrest – Grant v Stop n Go (store) (false imprisonment)

1. issue:  no evidence to show reason for detention; argued:  shopkeeper’s privilege; must only show reasonable grounds, but must be reasonable time & conditions.  Limited privilege.

vi. Investigative detention & arrest – Thurman v City of Milwaukee (offduty cop shoots lawnmower thief) (false imprisonment)

1. issue:  unreasonable use of force; argued:  privileged immunity and self-defense.  No immunity when conduct unreasonable.

2. Look to Hand formula:  here B much less than PL!

XIV. Torts for Emotional Distress
a. History – first, no such thing as “pure” emotional distress; 1934 Restatement said “no” (at least to “only” NIED absent physical symptoms); 1948 Restatement, yes

b. Concerns:  difficult to prove; fear of fraudulent claims; extending chain of liability;
c. Intentional Infliction of Emotional Distress [somewhat context specific]

Test:



Outrageous and extreme conduct



Intentional or reckless act AND its consequences



Directed towards the plaintiff

i. Dickens v Puryear (beating & threatening in field) (IIED)

1. issue:  also assault and battery, but SOL has run

2. IIED requires “Outrageous!”  Just ordinary insults & c. not spectacularly bad.  Plus, a serious but non-imminent threat can qualify

ii. Littlefield v McGuffey (racist harassment & threats) (IIED)

1. issue:  also federal question

2. punitives given here

3. Remember, insanity doesn’t defeat the attribution of intent

iii. Jones v Clinton (sexual comeon) (no IIED)

1. issue:  her actions afterwards don’t indicate distress.  Also, maybe she is trying to get something but SOL has run on assault, battery, false imprisonment

iv. Doe 1 v. Roman Catholic Diocese (sexual abuse by priest) (no IIED)

1. issue:  while conduct of diocese could be classified as reckless, not directed towards plaintiff.  A bit like intentional nonfeasance.  Better off trying NIED.

d. IIED and Employment Discrimination 

i. Wilson v Monarch Paper (humiliation in order to force quitting) (IIED)

1. issue:  also discrimination.  Punitives, too?
ii. Stockett v Tolan (sexual harassment) (IIED)

1. issue:  also discrimination.  Punitives, I think.
e. Negligent Infliction of Emotional Distress – historical development
i. Wyman v Leavitt (as above, blasting) (no NIED)

1. issue:  it’s 1880; NO pure emotional distress recovery

ii. Robb v Penn RR (car on tracks) (NIED) (1965)

1. issue:  physical symptoms reflecting emotional distress + “zone of danger” rule, which replaced “impact” rule from earlier

iii. Gottshall v Conrail (heat stroke death) (possible NIED)

1. issue:  FELA; does it allow for such suits? And back to zone of danger, so Carlisle doesn’t recover at all.  Gottshall remanded for facts

iv. Metro North v Buckley (exposure to asbestos) (no NIED)

1. issue:  outside zone of danger; physical impact present but not the test because not per se harmful; his fear seems less believable because he smokes severalpacks/day

2. Conrail concedes negligence.  Court gets hung up on manner of payment for medical monitoring

f. Emotional Distress with Special Relationship/Undertakings
i. Western Union case from before

ii. Buell v Asse (foreign exchange student raped by husband, he suicide) (no NIED)

1. issue:  Asse, in person of Breber, negligent in taking care of her

2. Argued:  cause in fact (she would have concealed anyway); superseding cause (Bruce the bad guy).  But affirmative duty to protect takes away superseding cause as a defense.  Foreseeability – yes.

3. Sidenote:  odd comparative fault assigned to Buell.

iii. Notice employer/employee is NOT a special relationship

Historical timeline:

Wyman
ZOD
Undertakings
Bystanders (no zone of danger)

NO NIED
Robb
Beull
Waube



Gottshall
Dillon




Thing

g. Emotional Distress/Bystander Cases – historical development
i. Waube v Warrington, 1935 (mom sees daughter run over, dies) (no NIED)

1. issue:  no duty to mother not to distress her.  

ii. Dillon v Legg (mom & sister see daughter run over) (NIED) (Trobriner)

1. issue:  “natural justice”.  

2. 3 part “guidelines” for bystander recovery:

(a) plaintiff is in vicinity of accident (not zone of danger)

(b) plaintiff closely related

(c) plaintiff has to see it happen

iii. Thing v LaChusa (mom doesn’t witness accident but rushes to scene) (no NIED) (1989)

1. issue:  the guidelines.  She was not present.

2. Dissent creates another list:

(a) foreseeability of harm to ¶

(b) degree of certainty that ¶ suffered harm

(c) closeness of connection between ∆’s conduct and the harm

(d) moral blame on ∆’s conduct

(e) policy of preventing future harm

(f) extent of burden to ∆ & consequences to the community of imposing such a duty

(g) availability of insurance for risk involved

XV. Liability without Fault/Products Liability

a. Often referred to as “strict liability”.  Liability without proven or presumed carelessness, recklessness or intentional wrongdoing.  


Sometimes, as in products liability, notions of fault appear


Other times, as in trespass, no fault need be attributed

i. Harvey v Dunlop, 1843 (little boy & girl, rock throwing, blindness) (no liability)

1. issue:  question of “fault”  Curious references to ‘voluntary’

b. Property Torts  -- Trespass to Land -- 

Prima facie case of trespass:  

Did defendant intend to make contact with the property in question (on, below, or above surface, with himself or any other object or substance)?
Did he in fact make such contact?
OR, if consent given to enter but the scope of consent is exceeded, it’s trespass

Knowledge  -- not required
Reasonableness – don’t have to find
Intent “to trespass”  -- not required
Fault  -- not required
Harm to victim – not required

i. Burns Philp Food, Inc. v. Cavalea Cont’l Freight, Inc. (Easterbrook) (complex land disagreement) 
1. issue:  Both companies relied on improper surveys.  However, it’s still trespass. 
ii. Kopka v Bell Tel. of PA (independent contractor digs post hole, farmer falls in, parasitic damages to trespass)
1. issue:  negligence?  Trespass?  Damages?  No negligence on part of contractor, but he did trespass & damages parasitic to that trespass are recoverable (but remittitur)

2. parasitic damages in trespass are usually to property

iii. Vincent v Lake Erie Transp. Co. (boat tied to dock for unloading cargo, remains because of storm, cables are even replaced, dock is thereby damaged)
1. issue:  Damages?  Despite lack of “fault,” boatowner strictly liable under trespass (past scope of consent + his action created damages)

2. “private necessity supplies an incomplete privilege to commit trespass”

Privileges, Excuses or Exceptions
Public necessity (i.e. fire) supplies complete privilege to commit trespass
Also, walking next to public roads, entering for purpose of reclaiming goods, entering to abate a private nuisance, entering to prevent a crime
iv. Ploof v Putnam (boat tied to dock in lake during storm, agent of owner unties, boat sinks & people on board are injured)
1. issue:  Damages from dockowner to passengers?  Yes.  Privilege to trespass due to life threatening conditions, therefore it was wrong for agent to untie the boat.  

v. Cincinnati N.O. & T.P. Ry. Co. v. Marrs adm’x (drunk wanders into railyard, workers awaken him, he falls asleep on tracks & is killed)
1. issue:  Damages from railway to drunk guy?  Yes.  Despite his trespass, they owed him a duty of care once they were aware of his presence & his condition.

Consent & other Defenses
vi. Copeland v. Hubbard Broadcasting Inc. (Tv reporter enters home to secretly videotape vet, homeowners sue)
1. issue:  Trespass?  Yes.  The scope of their consent did not include this videotaping & subsequent broadcast.

2. Defense of consent also depends on whether it was obtained fraudulently

Elements of consent:

1. explicit or implicit

2. temporal or spatial component

3. purpose for entrance

4. communicative context (you might mistakenly think you had consent.  Mistake doesn’t help you.)

5. knowing and voluntary consent, not coerced or fraudulently obtained.

c. Property Torts – Other

i. Trespass to chattel – if no harm, usually not actionable.  I sit in your car. 
ii. Trespass to chattel + harm – I slash your tires

iii. Conversion – I take your stuff and keep it or use it up.  Criminal definition, theft.  But for conversion, I can mistakenly think the stuff is mine and STILL be liable for conversion. 
d. Property Torts -- Nuisance

Prima facie case of nuisance:  

Interference with use and/or enjoyment of property
An ongoing interference (a one-off event isn’t nuisance)

PRIVATE means, it affects someone personally
PUBLIC means, it affects the community in general

Relief for nuisance can include injunction – unusual for torts

i. Sturges v Bridgman (doctor builds addition to house for consulting room; common wall w/kitchen of confectioner; complains of noise from mortars) 
1. issue:  Nuisance?  Yes.  Despite 20 years’ usage.

ii. Penland v Redwood Sanitary Sewer Serv. Dist. (sewage plant adds composting operation which causes nauseating odors; neighboring landowners sue) 
1. issue:  Nuisance?  Injunction?  Yes.  Costs of moving operation can be passed along in form of increased rates to entire district

iii. Boomer v Atlantic Cement Co. (cement plant creates dust, particulate matter, noise, damage to adjoining property; homeowners sue) 
1. issue:  Nuisance?  Injunction?  Nuisance, yes, but permanent damages instead, although injunction is the usual relief.

e. Ultrahazardous Activities – kind of a hybrid of trespass and nuisance
i. Rylands v. Fletcher (development of the doctrine) (mill owners build reservoir, water breaks thru abandoned mine shafts & floods neighboring mine) 
1. issue:  Liability?  Yes.  Non-natural usage means they took the risk, they are strictly liable for the damages.  

ii. Klein v Pyrodyne Corp (bystanders at fireworks display are injured, sue under strict liability) 
1. issue:  Strict liability?  Yes.  That’s the standard for ultrahazardous activities.  By its nature (and by examination of law) fireworks falls into this category. 

TORTS QUICK QUESTIONS

	
	Physical

	
	Property

	LOOK FOR INJURY
	Economic

	
	Emotional


IF NO INJURY, LOOK FOR TRESPASS/CHATTELS/INVASION OF PRIVACY/NUISANCE

	
	Battery

	
	Assault

	IF INJURY, INTENTIONAL?
	Trespass

	
	Nuisance


	
	Injury (special:  INDIVISIBLE INJURY)

	
	Duty – is it to that person? (watch out for Palsgraf)

	IF NEGLIGENCE, CHECK 
	Breach – is the breach of that duty?

	THE ELEMENTS:
	Cause in fact – the but-for

	
	Proximate cause – too fortuitous?

	
	
Watch out for alternative/concurrent/superseding


	Check level of duty
	Stricter (e.g. common carrier/innkeeper, medical person, custodian)

	(range)
	Less strict (trespasser/child/incapacitated/disabled)


TRY THE HAND FORMULA TO DETERMINE DUTY IF UNSURE

If Negligence Per Se, Check Purpose Of Statute And Still Argue Negligence

Special circumstances:  premises liability, ultrahazardous, common carriers, charities, shopowners, rescue workers, public officials

When You Argue From 1 View (Duty) Point Out That You Could Argue From Another (Breach)

	
	Consent

	
	Assumption of risk

	DEFENSES/IMMUNITIES
	SOL

	
	Immunities (sovereign, charity, family?)

	
	Other (shopkeeper, property owner)







TESTS:

	Prima facie cases for different torts
	IIED

	Hand formula
	NIED as to bystander

	Cardozo duty (reasonable person)
	Nuisance

	But-for
	Ultrahazardous

	“Scope of risk” (proximate cause)
	Exceptions to sovereign immunity

	Substantial factor
	Punitive damages

	Tunkl test
	Res Ipsa Loquitur


DAMAGES

Comparative fault (but still prove cause)

Joint & several liability (don’t confuse w/concurrent or alternative)

Workers’ comp/FELA and similar statutes limit liability & sometimes damages







