Compensation may be the unifying theory of tort law (security interest has priority over liberty interest, and point is to compensate security interest for infringement by liberty interest)
CHAPTER ONE: INTENTIONAL TORTS
[Two interpretations of intentional torts:  (1) reasonable security interest has priority over unreasonable security interest; (2) security interest has priority over liberty interest, regardless of whether it’s unreasonable]

I. PHYSICAL HARMS

· Battery
· Elements: (1) intent to cause contact; (2) contact occurs;(3) contact is harmful; (4) no consent
· Damages: Eggshell skull theory.  Actor is responsible for all direct results of that contact, even those unforeseeable.  Vosberg v. Putney 
· Intent: (1) desire to cause contact OR (2) substantial certainty of harm from purposeful act 
· Intentional acts of children held to reasonable child standard.
· Transferred intent: (1) if contact is intended to harm one person and instead harms another person.  Talmage v. Smith.  (2) meant to do one intentional tort but accidentally does another
· Trespass
· Elements: (1) intent to be on land that’s not yours, or cause a thing to do so; (2) on land; (3) no consent
· Damages: Liable for all direct results of trespass
· where there is intent in trespass, liability for all damages of removing property
· where there is no knowledge of trespass, liability for removal less labor cost
II. DEFENSES
· Consensual Defenses 

· Consent is complete defense to battery, unless obtained by 
· mistake, 
· fraud – misrepresentation about essential aspect of interaction
· duress – physical duress, not economic pressure
· Consent to the contact in question.  Mohr v. Williams

· Implied consent 
· implied from D’s conduct, circumstances, or custom.
· Emergency rule – if you had been able to give consent, the circumstances are such that you would have
· Substantially similar consent – Dr. allowed to perform surgery in same area as incision for original procedure. Kennedy v. Parrott
· Sports cases – there is implied consent for injuries sustained in the course of the game; battery is only outside rules of the game.
· Substituted Consent  
· By guardian - physically (comatose) or mentally (child, incompetent) incapable of giving consent – guardian gives consent for incapacitated person; problems because the person making the choice is not the one for whom the choice is made
· By statute - Hudson v. Craft. Boxer’s consent is ineffective b/c regulations do not recognize such consent as a matter of public policy 
· Non-consensual defenses
· Insanity- In exercising the choice to make the contact, D is liable.  Motives are irrelevant, even crazy motives.  McGuire v. Almay
· Involuntary contact – complete defense (if no choice, no intent)
· Self defense
· Elements: (1) reasonably believe you’re under attack (2) use reasonable force to repel (3) Threat is immediate
· Objective reasonableness standard - No liability for self defense if D acted as reasonable person would under similar circumstances
· Two competing security interests, so can’t shift liability.  Courvoisier v. Raymond
· If innocent bystander is hurt, D is not liable for creating an unreasonable risk

· Defense of others – (1) protect third party from immediate unlawful physical harm (2) use and degree of force must be reasonable 
· Defense of property – security interest > liberty interest  (1) use reasonable force in defense Bird v. Holbrook (spring gun not reasonable) (2) no wounding – gentle hand M’Ilvou v .Cockran
· You can intertwine your property with your identity, such that there is an incorporation of property interest with security interest – so you can wound someone in defense of physical property just as you wound them in defense of yourself
· Recapture of chattels
· If property is taken forcibly or with fraud, you can use force to recover it – hot pursuit requirement (status quo in the process of being changed.  When changed, go to courts.)  Kirby v. Foster 
· Necessity 
· Privilege to harm property in an emergency if it’s meant to avoid greater harm.
· Ploof v. Putnam Justified in choosing trespass to save life if only other option is not trespassing and risking life. 
· Vincent v. Lake Erie D pays for damage caused while in his temporary possession, even those created without fault.
· Property rights interpretation – in cases of necessity, landowner’s right to property is suspended, so property temporarily becomes P’s, and P has to pay to fix his own dock.
· Economic interpretation – forces P to make correct economic decision – whether to save ship or dock, and be liable for damages to the other
III. EMOTIONAL AND DIGNITARY HARMS
· Assault
· (1) intention to do an act 
· (2) does the act 
· Physical contact is not necessary.  I. de S. and Wife v. W. de S
· (3) act puts P in apprehension 
· Victim must know of threat 

· Assault even if person threatened has no fear, as long as reasonable person would.

· Assault if actor threatens person he knows has particular condition, even if reasonable person wouldn’t be in apprehension
· (4) of imminent battery 
· No assault if threat is conditional or distant

· (5) mere words usually not enough.
· Offensive battery
· Elements: (1) intent to cause harmful, offensive contact or imminent apprehension of such contact (2) offensive contact occurs (3) knowledge of contact unnecessary 

· dignitary injury – spitting, kissing
· Context matters

· Respublica v. De Longchamps – [kicks L’s cane.]  Offensive battery is not only direct contact w/ person, but with anything so closely attached to person that it’s considered a part of the person and is offensive to personal dignity

· False imprisonment
· Elements: (1) intentional infliction of confinement; (2) confinement occurs (3) aware of confinement
· total confinement, not mere obstruction.  As long as obstruction is partial and another avenue of escape is available it is not imprisonment  Bird v. Jones 
· Confinement is such that only route out involves great risk of physical harm (ie jumping out a window)

· Confinement and coercion – (ie, D confined P if, although physically able to leave, P but has to stay to protect property from D)

· Confinement by physical force

· Confinement b/c of dignitary harm – Whittaker v. Sandford 
· Restatement – area of confinement may be large and need not be stationary

· Detainment must be (1) on reasonable grounds, (2) by reasonable means   Coblyn v. Kennedy’s Inc. 
· Intentional Infliction of Emotional Distress
· Elements: (1) extreme and outrageous conduct, (2) highly context-dependent and social norm-dependent
· Wilkinson v. Downtown, Restatement 2nd 
· To a bystander (1) that’s outrageous! (2) presence (3) close to primary victim
CHAPTER TWO: STRICT LIABILITY AND NEGLIGENCE 

· Negligence v. Strict liability
· Deterrence argument – When standard of care required for negligence and strict liability is the same, strict liability deters better than negligence because it removes evidentiary problems inherent in proving negligence.  However, under ideal circumstances, negligence reduces the risk below that of standard of care.  Under strict liability, if D’s cost benefit analysis comes out that taking the precaution is more expensive that paying for all the injuries that the untaken precaution would prevent, he is not going to be deterred from engaging in the risky behavior.  So there is more safety under (ideal) negligence and more payouts under strict liability.
· Reciprocity argument – negligence is better for low level reciprocal risks; strict liability is better for non-reciprocal risks – acts that are dangerous and uncommon.  
· Negligence – did actor exercise reasonable care?

·  coming out of 19th c courts adopted negligence – subsidy thesis - negligence reduces cost of doing business and helps encourage economic development

· Brown v. Kendall- Established negligence as the liability rule for accidental harms after writ system was thrown out.
· Strict liability – whether conduct was reasonable is irrelevant
· Deterrence argument - Adoption of strict liability raises costs of activity.  If cost of strict liability outweighs profits and business shuts down, then social costs outweigh social benefits and activity is dangerous and thus a non-reciprocal risk. 

· Powell v. Fall [D driving locomotive on highway, sparks from his engine ignite P’s bale of hay.]  Locomotives are dangerous
· Rylands v. Fletcher [D built reservoir on his land, but unbeknownst to him there were empty coal shafts under the land; water leaked out and flooded mine of neighbor P.]  

· Natural v. unnatural - strict liability for unnatural use of land that escapes and causes injury.  Whether we want to discourage unnatural use is dependent on social context (one factor of “abnormally dangerous” is commonality).  Use strict liability in Rylands b/c we want to deter dangerous reservoirs in England; use negligence in TX b/c we don’t want to deter dangerous reservoirs in TX.
· Negligence cases
· Brown v. Kendall

· Brown v. Collins [D’s horses were frightened, ran and hit stone post owned by P.]  Rejects Rylands argument.  Can’t use non-natural use of land standard b/c we live in modern society.
· Strict liability cases
· Powell v. Fall

· Rylands v. Fletcher (b/c reservoirs aren’t common in England and we might want to deter their use)
· Stone v. Bolton [P hit by cricket ball batted over fence into her yard.]  If you create substantial risk and fail to control it, then you’re liable (call it negligence, but is actually strict liability
· Economic argument – if strict liability reduces risk and deters inefficient actors, it increases general wealth.  But compensation might be better effected by insurance, so negligence is good.
· Corrective justice argument – relationship btw two parties where one party wronged the other, requiring one party to undo damages to the extent it can be undone w/ monetary damages.
CHAPTER THREE: NEGLIGENCE

I.  ELEMENTS OF NEGLIGENCE
· Duty – Duty to protect foreseeable victims from foreseeable risks of negligent activity.
· Breach – did D’s conduct fall below applicable standard of care?
· Causation – was D’s failure to meet applicable standards of care causally connected to Ps harm?
· (1) Cause in fact (2) proximate causation – foreseeability PL+PL v. directness (PL + direct risks flowing therefrom) + (PL + direct risks flowing therefrom) 
· Damages – did P suffer harm that was a proximate cause of D’s breach?
II. REASONABLE PERSON
· Objective, not subjective reasonableness standard.  Vaughan v. Menlove People less than a reasonable man held strictly liable, greater than reasonable man negligent.
· Physical limitations – actor conforms to subjective, not objective standards; thus is acting at his own peril – strict liability.  Formulate reasonable person standard to incorporate physical limitations, for kinds of activities that are appropriate in the community for these kinds of actors.
· Adult and child activity
· Old people. Roberts v. Ring Actor conforms to subjective standard (his age) but not objective standard.  He is liable under strict liability for those risks that occur when his driving meets the subjective standard, but not the objective standard.  Driving is sometimes good but not when your age creates risk of harming others.  (1) When you’re old, driving no longer reciprocal risk.  (2) Deterrence argument – when risk is high actor may not drive.
· Minors. Daniels v. Evans When child in engaged in child activity, hold them to a child standard of care – no deterrence for child activities, b/c bad for children.  When child is engaged in adult activity, hold them to adult standard of care.
· Insanity – If actor has no notice of mental state that renders him unable to behave like a reasonable person, then he has no choice, and if he has no choice, he is not negligent.  Breunig v. American Family Insurance Co.  Factual issue is whether she had notice; if not, no liability.  Same when struck by unforeseeable medical condition that renders your incapacitated.
· Blindness – Conduct of person w/ physical disability must conform to that of a reasonably careful person w/ same disability.  (3rd R).
· Fletcher v. City of Aberdeen [fall in hole.]  If you hold blind person liable you deter them from walking in the street, which is bad.  Blind person should use same care which reasonable person w/ his condition would exercise under same circumstances.  City has duty to keep its streets safe for all people who would foreseeably use them.
· Those w/ defective eyesight must take keener watchfulness in conducting their own affairs.
· Drunk people – reciprocity and deterrence – society wants drunk people to walk rather than drive; if walking, actor is held to reasonable drunk person standard; if driving, held to reasonable driver standard.
· Sudden emergency doctrine – superfluous, because reasonableness is context dependent anyway.  Lyons v. Midnight Sun Transportation Services
· Level of care required by D is constant regardless of wealth.  Denver & Rio Grande v. Peterson – “the care required of a warehouseman is the same, whether he be rich or poor.”
III.  CALCULUS OF RISK:  B<PL
· P = Probability of injury.  Blyth v. Birmingham Water Works The unprecedented frost is not a contingency upon which a reasonable person should or would provide.  Probability is low and cost is high, so less reasonable care is required.

· L = Severity of injury.  Relationship between probability of injury and severity of injury dictates level of reasonable care.  Eckert v. LI RR. B is very high (substantial risk of death to Eckert), PL is very high (almost certain death of child). 
· B = Untaken precautions. 
· Hand formula: B<PL.  B = burden created by untaken precaution in question.  L = monetary equivalent of loss suffered (severity).  P = probability of the injury occurring.  US v. Carroll Towing Co. [Boat broke away from tow and hit propeller of tanker causing hole in the side and pillage of boat’s barge.]  Burden of untaken precaution is practically zero (bargee left boat w/o reason).  B<PL is negligence standard.  Under strict liability, you act as if the injury was to yourself, b/c you are always required to pay for whatever injury you cause.
· Negligence and the common carrier – held to higher standard of care.  
IV.  CUSTOM

· Consensual relationship that is contractual in nature.  Why not use contract law?  If market is perfect, employee would know about all risks and would bargain for risk premiums, so contract law would be adequate.  But courts assume contract doesn’t govern rights and responsibilities of the parties, b/c employees can’t always bargain for risk premiums.  Thus custom is no longer a reliable indicator of whether reasonable care is being met.  By using tort law to govern contracts, courts acknowledge that custom can be irrelevant.

· Industry custom
· Custom is irrelevant if custom is unreasonably unsafe.  
· Can’t use custom defensively. Titus v. Bradford [Transfer of trains from one standard-gauge track to another by way of D’s narrow-gauge track.  The rounded bottom of train titled and fell off when P was sitting in it
· Can use custom offensively.  TJ Hooper (radios) If custom is safer than Ds actions, and D didn’t adhere to custom, then D obviously didn’t adhere to reasonable care.
· Medical custom
· Doctors set standard of reasonable care as defined by medical custom
· Patient’s right to self-decision – information is material if it would be factored into patient’s decision-making.  Canterbury v. Spence.  P has to prove that he the material fact been disclosed, it would’ve changed his mind about undergoing the procedure. Dr. has discretion to withhold information that would cause patient to react irrationally and not undergo a procedure he should.  
· Compare medical custom (allowed) to industry custom (not allowed).

· In best interests of doctors to help patients; in best interest of employer to make money
· Patient is on both sides of the B<PL equation (faces both risk and burden) so analysis is different – what’s best for patient is to minimize total costs.
· Doctor is selling safety (B is good); mining company is not (B is bad).  Doctor can only oversupply safety, so custom is good.
· Distrust of seller in buyer-seller relationship.  Dependency on and trust in doctor in doctor-patient relationships.
· (But with managed care, market changed to undersupply safety – perhaps custom no longer so good in medical practice).
· Local, v. nationally defined medical custom
V.  STATUTES AND REGULATIONS
· Statute establishes standard of reasonable care.
· Inapplicable statutes as guidelines for determining reasonable care.  Hammond v. International Harvester  Regulations provide guidance for determining what reasonable care is.
· Statutes that create a class of people.  D owes duty of care to foreseeable victims, for foreseeable risks.  If D violates a statute intended to protect a certain class of people, and in doing so harms a person in that class, in a way that the statute was designed to prevent, he is liable.  (In acting, D owes duty of care to a class of people, defined by foreseeable risks; P must be in that class.)
· Foreseeable victims not in statute.  Teal v. El DuPong [OSHA sets safety regulations to protect employees.  P is a contractor, not employee, and is injured on the job in a way that violates OSHA regulations.]  If contractor is an employee, he is covered.  If contractor is not an employee, he is still covered, b/c violation of statute is negligence per se even though it only applies to employees – OSHA creates duty to employees; this duty is defined by foreseeability; it is foreseeable that business invitee will be exposed to same risks; so duty is for risks to employees and risks to business invitees.  B < PLe + PLi.  
· Within the risk rule.  Gorris v. Scott [Statute says you have to have fences on ships to prevent spread of disease; ship didn’t have fences and sheep washed overboard.] Statue requires precaution (fence) that prevents spread of disease (risk in statute); although fences would prevent sheep from getting washed overboard, this is not the risk that the statutes protect against.  
· Violation of statute can be prima facie evidence of contributory negligence. Martin v. Herzog [Collision btw P’s buggy and D’s car; P is killed.  Buggy had no lights on in violation of statute]
· Licensing statutes – show reasonable care. Brown v. Shyne [Dr. doesn’t have license, P is injured by him]
· Anti-theft statutes v. safety statutes.  Look at legislative intent, or overall legislation to determine what risk the statute was intended to protect against
· Dram shop cases.  It is bad public policy to make servers of alcohol liable for duty b/c there are many grey areas (i.e. bars v. social hosts).  Vesely v. Sager [Bartender served D alcohol, knowing he had to drive down steep mt road and knowing D was drunk; D hit someone w/ car, they sue bar.]
· Jury decides standard of care, even though it should be a matter of law.
VI.  PROOF OF NEGLIGENCE – res ipsa loquitar 
·  “the thing speaks for itself ”Byrne v. Boadle [P hit by barrel of flour that fell out of D’s window.]
· Elements:
· (1) more likely than not accidents of this type are due to negligence 

· (2) no direct, only circumstantial evidence available 

· human behavior, or destroyed by accident

· (3) more likely that not that instrumentality is within exclusive control of D
· In practice, res ipsa approaches strict liability.  Colmenares Vivas v. Sun Alliance 

· Pre-existing relationship among Ds.  Compare car crash where each driver is 50% liable and only relationship is crash itself – can’t find either driver liable.  Ybarra v. Spangard [P unconscious on operating table, wakes up and arm is semi-paralyzed.]  Only Ds know what happened and won’t pin negligence.  But doctors have pre-existing relationship and hold themselves out as a group to the P – so the group is liable as a whole.
CHAPTER FOUR: DEFENSES BASED ON PLAINTIFF’S CONDUCT

I.  CONTRIBUTORY NEGLIGENCE

· Historically, contributory negligence bar to recovery.  Butterfield v. Forrester [D put pole across highway; P was riding horse very fast, hit pole and was injured.]  By not letting him recover, P is punished for not taking care of himself.  Causation argument – P is direct cause of injury.  Last clear chance argument – P had last clear chance.

· Argument for comparative fault
· Fairness and equality

· Deterrence argument does not justify contributory negligence (if P might not be exercising reasonable care, then D has no incentive to do so, b/c Ps lack of care would bar his liability)
· Reasonableness assumption.  Not knowing what the other party is doing, P can assume they are exercising reasonable care – P can assume D is using c/b analysis and is thus exercising reasonable care; thus P has incentive to exercise reasonable care over himself, knowing P will pay b/c D won’t. Beems v. Chicago, Rock Island
· Contributory negligence must be cause in fact of injury.  Gyerman v. US Lines Co. (fishmeal)  D didn’t prove that if P had acted reasonably and told his supervisor, the outcome would be different, so no proof that P’s negligence was cause in fact of injury.
	Dnegligent
	Pn
	Accident

	Dn
	Preasonable care
	No accident - Ds argument for contributory negligence (I was negligent, but had P exercised reasonable care, the accident wouldn’t have happened)

	Drc
	Pn
	No accident - P’s argument comparative fault (I was negligent, but had D exercised reasonable care, the accident wouldn’t have happened) 

	Drc
	Prc
	No accident – shows accident wasn’t a coincidence – proves that there was causation (if P and D had both exercised reasonable care and accident happened anyway, then it’d be a coincidence)


· LeRoy Fibre v. Chicago Ry [P had straw stacked up near tracks; D negligently operated train and spark from train ignited and burned all the straw.]  P can do whatever he wants w/ his land as long as it doesn’t harm another’s land – property rights outweigh duty to do calculus of risk.  So change in P’s conduct inquiry (row 2) is irrelevant.  When nothing is required of P, no contributory negligence; when nothing is required of D, no negligence; when there is interaction btw the parties, use the chart. 
· Doctrine of avoidable consequences – once D has caused injury, P has duty to mitigate damages, and doesn’t recover for damages that P could’ve avoided.  Seat belts - Derheim v. N Fiorito Co.  [D make illegal turn and Ps car collided w/ Ds car.  P not wearing seat belt.  D claimed seat belt defense.]  Court finds D is the cause and says its unfair to force P to mitigate damages for accident in which he was in no way responsible, and when there’s no statute requiring seat belts.  States have capped damages if you weren’t wearing your seatbelt.
II.  LAST CLEAR CHANCE DOCTRINE
· Elements:  (1) Both parties can’t assume the other is acting reasonable – D knew or should’ve known that P wasn’t exercising reasonable care.  (2) D gets benefit in face of that risk.  Fuller [Train driver sees old man on tracks; blows horn but doesn’t stop, even though its clear old man has no idea train is approaching, and hits and kills him.]
· Same reason D pays in last clear chance is why P pays in assumption of risk

III.  ASSUMPTION OF RISK
· Must have informed, voluntary choice. Lamson v. American Axe (hatchets)  P knew about risk at time of accident, but not at time of entering employment.  Cost of quitting job > cost of moving the rack – choice wasn’t voluntary.  A relevant choice would’ve been move rack or face risk, not quit job or face risk.  
· Right kind of knowledge, right kind of choice.  Murphy v. Steeplechase Amusement [Flopper.]  P had adequate knowledge of risk, and chose to go on Flopper regardless – made c/b calculation that B(not going on Flopper) > PL (risk of falling).  If P thought he had to go on Flopper to get to other rides, tradeoff is different – B(all rides) > PL(risk of falling) – that choice wouldn’t be sufficiently voluntary.  
· Objective v. Subjective Consent
	Objective (reasonable person)
	Subjective (Plaintiff)
	Result

	Consent
	Consent
	No duty- primary AOR

	Consent
	No consent
	No duty

	No consent
	No consent
	Duty

	No consent
	Consent
	Contributory negligence- 2ndary AOR


· Primary and secondary assumption of risk

· Primary – there is no duty – an objective person would’ve accepted the risk.
· Secondary – Risk is accepted after breach happens, but before injury occurs.  So P made an informed choice because they get a benefit from it (B<PL).  A reasonable person would not assume the risk but P does.
IV.  COMPARATIVE NEGLIGENCE
	Dnegligent
	Pn
	Accident

	Dn
	Preasonable care
	No accident Ds argument for contributory negligence

	Drc
	Pn
	No accident P’s argument comparative fault

	Drc
	Prc
	No accident – shows accident wasn’t a coincidence – proves that there was causation


· Li v. Yellow Cab Co. [Both parties are negligent – P tried to cross 3 lanes of traffic, D was speeding, ran yellow light and hit P.]  Comparative fault makes sense in situations where there’s no real distinction between parties’ negligence.
· Apportion liability by different degrees of negligence – give it to the jury
· Doctrines under comparative fault
· Assumption of risk gets thrown out – primary, there’s no duty; secondary, it’s comparative negligence
· Last clear choice is a legal fiction that also gets thrown out
· Bohan v. Vritzo – dog bites bike rider.  Comparative negligence introduced in CA.  Extent of fault governs extent of liability.  Jury can decide.  Burden is on D to prove Ps negligence.
· Legislative move towards comparative negligence
CHAPTER FIVE: MULTIPLE DEFENDENTS 

· Joint liability – each D is responsible for the whole loss.  More likely than not one of the Ds is fully responsible.
· Several liability – each D is responsible only for his portion of the loss.  P goes after each D and bears the risk of insolvency.
· Joint and several (norm)
· Indemnity – Someone is actually responsible for what you’re paying.  Action of employer against employee where employer seeks to be indemnified for what he paid out for tort claim
· Contribution – D2 contributes to what D1 paid – partial payment that recognizes apportionment of damages.
I.  JOINT AND SEVERAL LIABILITY
· Both D1 and D2 were proximate causes of injury - under j&s, P sues D1 for full damages; in subsequent action (D1 v. D2) liability is allocated.  Shifts burden of recovery and risk of insolvency to D, not P.  Comparative negligence allows this apportionment of liability – it’s not fair to make one party bear the burden of all the other parties (rule in Li – before Li, loss lies where it falls). American Motorcycle
· When the P is contributorily negligent, and there are 2 Ds, D1 will bear damages of D group (if P 10% liable, D1 50%, D2 40%, D1 pays 90% of damages
· Three ways to deal with insolvency:
· Several liability – P bears risk of insolvency
· Joint and several – remaining Ds bear all risks of insolvency  American Motorcycle
· Or P and D split risk of insolvency
· Settlements of multi-party actions
· 4 possible rules (Amoco Oil Spill)
· no contribution – all Ds are jointly and severally liable for full damages; no D may obtain contribution; P may collect all or part of damages from any D.  Promotes settlement, cheapest for court, magnification effect - adequate or over-deterrence and adequate or over-compensation
· Contribution – same as above, except party that pays more than its fair share can obtain contribution from a party that paid less than its share.  Discourages settlement, adequate compensation, increased costs for courts
· Contribution plus settlement bar – settling party escapes liability for contribution – contribution can only be received from parties that go to judgment.  Same as contribution but removes disincentives to settle.
· Claim reduction/comparative fault – Ds are jointly and severally liable unless one or more settles.  By accepting settlement from one party, P forgoes ability to collect from other Ds any damages attributable to settling party’s share of the fault.  Remaining Ds cannot get contribution from settling party.  Ds have incentives to settle, but settlement is costly for Ps.
· Hard for court to do claim reduction (if D1 settles, they’re no longer in the litigation, so difficult for court to figure out what proportion of injury is attributable to D1)
· Contribution plus settlement bar v. pro tanto/claim reduction rules:  Ex: P sues two Ds and settles with D1.  Fault is 50-50 and damages are $1000.  P settles with D1 for $100.  contribution plus settlement bar rule, settlement + judgment = total damages, so P gets $900 from D2.  Under claim reduction, P gets $500 from D2 – D2’s proportional share of damages.  
II.  VICARIOUS LIABILITY

· D1 commits actual tort (employee) and D2 (employer) becomes responsible.  Good for P b/c it creates a deep pocket D.
· Cheaper for employer to get one insurance policy for all job-related tort claims, rather than pay each employee a premium to get their own tort insurance.
· Owner has right to indemnification to his employees
· Motive test – determines whether employee is acting within the scope of the principal agent relationship – if employee’s actions were motivated by helping the employer, then employer is held responsible for employee’s behavior.
· Characteristic of the activity – a business enterprise cannot disclaim responsibility for an accident which may fairly be said to be characteristic of an activity.
· If there is some way in which the job caused the employee to commit the tort, to the employee, that is part of the risk of the job, and that is the immunity from tort claims that the employee wants from the employer.  Just as employer is liable for tortious risks associated w/ his business, he should be vicariously liable for tortious acts of his employees in the context of their job.   Ira S. Bushey & Sons v. US  (Drunk sailor) From employee’s perspective, one of the risks of the job of a sailor is that when docked, as an outlet from pressures of confinement of the boat, sailors will be driven to get drunk and rowdy.  Getting drunk and rowdy is a cost of the particular lifestyle that the job imparts.
· Independent contractors.  No vicarious liability for torts committed by independent contractor except when independent contractor not really an independent contractor – some risks are inherent in the activity and thus non-delegable (like escalator) with a contractual relationship, so torts committed by independent contractors are in some sense inherent risks of doing business.  
· Appearance D creates to 3rd parties becomes basis of liability.  Petrovitch v. Share Health Co. [P injured and sues medical group, vicariously for doctors.  Doctors were independent contractors, but were not held out to be so.]  Drs were held out to be employees of the HMO.  HMO could’ve gotten around it by giving notice that doctors were independent contractors, but they did not.
CHAPTER SIX – CAUSATION

I. CAUSE IN FACT – “but for” causation
· Identification of the risk in the breach part of the tort claim affects the causation inquiry.  NY Central RR v. Grimstad [P falls off boat into the water and can’t swim; wife runs into cabin to get a line but when she came out he was drowned.  If there had been life preservers on board, would it have saved him?]  Wife claimed D was negligent in not putting life preservers on the ship.  Since other such equipment was in the cabin, court says she still would’ve had to go back into the cabin to get them, so same result.  Had she alleged that D should’ve put preservers on the deck, so she could get to them while P was still above the water, the question would go to the jury as to whether the rescue would’ve worked.  It would be harder to show that the life preserver should’ve been on the dock than to show that it should’ve been in the boat, but it’s imperative in order to show that that was the risk.

· The counterfactual world.  Construct counterfactual world to see if Ds conduct is the “but for” cause of the P’s injury.  Hypo: Can of nitroglycerine is knocked off a table; instead of exploding it lands on and breaks Ps foot.  It’s negligent to leave the can on the table b/c it might explode, but the negligence didn’t cause the injury b/c the risk of explosion didn’t materialize.  Counterfactual world presents two scenarios:

· If D had not acted negligently, would there have been an injury or not?  If D had not left the can lying around, it would not have fallen and hurt Ps foot.  If there still would be an injury, then D is not negligent.

· Remove the tortious risk.  If it had been a can of water, you’d still have a can, but not a can that could explode, so there is no causation btw the negligent act and the injury itself.

· Or you can recharacterize the negligence as being both the risk of the can exploding, and the risk of the can falling. 
· More likely than not and the doubling of the risk requirement.  
· Zuchowicz v. US [P was prescribed Danocrine at 2x maximum recommended dose; she soon developed primary pulmonary hyptertension and then died.]  Is it more likely than not that injury was caused by an overdose as compared to a regular dose?  The risk of a side effect is more than doubled if the risk is doubled.  So doubling of dose ( more than doubling of risk ( more than doubling of likelihood of side effect ( more likely than not the injury came from the risk.  [But Calabresi formulates it as once the P has proven negligence, the deterrence theory is met by shifting the burden to the D to prove it was not a but-for cause.  This gives P an evidentiary break.  Under a responsibility-based tort theory, both causation and negligence would have to be strictly met]  (So if the drug injured 5%, and overdose of the drug caused %10, then 50% of those cases are attributable to the overdose).
· General Electric v. Joiner [Joiner predisposed to lung cancer (smoker, family history.)  He also worked with dangerous PCBs.  He gets cancer.  D is negligent for his exposure to PCBs.  Causal problem – are PCBs a but-for cause of P’s cancer?] Doubling of the risk requirement: (1) show that it’s a carcinogen (2) show that this carcinogen caused my cancer – but this argument doesn’t work b/c we don’t know what causes cancer.  With human behavior (drowning cases), which is unpredictable, the question can go to the jury, b/c you can conduct lots of different counterfactual worlds.  But in science there is no uncertainty and unpredictability, and the causal connection is harder to come up with, so the questions can’t go to the jury b/c they can’t be allowed to speculate, without conclusive epidemiological proof, that PCBs cause cancer.
· Substance, source, and exposure are the three levels of causation.  Agent Orange litigation
· When D doesn’t routinely double the risk… the risk is always just under the “more likely than not” threshold, the D always just escapes liability, and deterrence doesn’t work.

· Loss of chance.  Herskovitz v. Group Health Cooperative [P was diagnosed w/ cancer at stage 2, when he had 25% chance of survival.  Had he been diagnosed at stage 1 he would’ve had 39% chance of survival.  Either way, he had <50% chance of survival, but can he get damages for lost chance of survival?]  Policy argument: if people w/ <50% chance of survival were consistently denied medical treatment, removes incentives for doctors to take care of sick people.  You should get 100% of survival damages.  This is an exception to causation.
· Here, the more-likely than not rule is bad because it leads to systematic unfairness:  with standard tort paradigm, when there is uniform distribution, using the more-likely-than-not rule any time D >50% negligent he pays 100%, anytime <50% negligent he pays 0- uniform distribution so he on average pays 50% (might be unfairness on case-by-case basis but no systematic unfairness).  In loss of chance cases, D is uniformly <50% negligent, and if P or D knows this can use it to their advantage – leads to systematic unfairness.
· How do you get around causal problem?  Reformulate negligence claim or reformulate damages claim (is risk a harm that should be compensable by tort law, or only injury itself?)

· Fire – multiple concurrent causes.  Kingston v. Chicago Ry [Two fires: one set by locomotive sparks, one had unknown source.  They converged to destroy Ps property.] Hold Ds jointly and severally liable, because each party’s negligence would’ve been sufficient cause of the injury.  
· Two negligent fires, and D1s fire comes first:  First fire pays, 2nd fire escapes liability b/c house already burned down

· Fires come at same time:  One is natural, one is negligent: negligent tortfeasor not liable.  D points to natural fire as intervening cause.  P cant construct a counterfactual world that keeps the reasonable risk in place and changes the natural world.

· Fires come at same time:  Both are independent negligent fires:  Both Ds are liable, otherwise each D could use each others negligence to exculpate themselves.  P recovers because but-for negligence, he wouldn’t have been injured.  Treat them as a group, shift burden to D group, and force each individual D to exculpate himself.
· One fire is negligent and one is unknown (like in Kingston) – court can use two negligent fires rule (liability) or one negligent and one not negligent (no liability) – court has to assume 50-50 chance that 2nd fire was negligent – so P can’t use “more-likely-than-not” standard.  But from perspective of P, there’s no real difference as to the cause of the fires.  If both fires are negligent, or one fire is unknown, it’s all the same from the perspective of the P.  Put the burden on the D to prove that the other fire was natural.
· Shooting – one cause of injury, but two negligent actors.  Summers v. Tice [in hunting accident, both D1 and D2 shoot in direction of P; P is shot by one of them, or by both of them.]  Each D acted negligently and breached duty of care to P, so treat them as a group.  From Ps perspective, no factual uncertainty b/c group did it.  D has to deal w/ factual uncertainty.

· Hall v. El du Pont [blasting cap case.]  Once we treat D as a group, P’s burden of proof is to show that this group of Ds more likely than not is the cause of the injury, even if only one member is the actual cause.  Doesn’t matter how many Ds there are.

· Market Share Liability.  
· Skipworth v. Lead Industries Assn. [Ps sued pigment manufacturers and trade union for injuries from Ps lead poisoning.  Couldn’t identify manufacturer of the pigment ingested, nor when pigment applied in house, so grouped all manufacturers over 100 yr period].  Market share liability appropriate when (1) all named Ds are potential tortfeasors (2) harmful products are fungible (3) P can’t identify which D caused injury through no fault of her own (4) All manufacturers which created defective product during relative time period are named as Ds.  Didn’t use market share liability b/c product not fungible, time period is too big, some parties hadn’t been joined, parties entered and left market during time period.
· Sindell v. Abbott Labs [DES mass tort suit.] When multiple tortious actors are acting in an indistinguishable way towards the P, uncertainty as to which D is cause of Ps injury is shifted to D.  Don’t have to have 100% of tortfeasors – just more likely than not that it was the group.  More pure from of MSL than Skipworth (products fungible, Ds remain in mkt for same pd of time instead of coming and going).  
· Rational for market share liability: Using rule of Summers, under more-likely-than-not standard, as long as D >50%, he pays for 100% of damages; D consistently underpays (Herskovitz) or, as in mass tort suits, same Ds would consistently overpay.  So use several liability to make each D severally liable to extent of market share.
· Market share liability not widely accepted, b/c move away from one-to-one model of corrective justice (D caused P’s cancer) to probabilistic standard (probability that D caused Ps cancer – it’s more-likely-than-not that D with 5% of the market caused 5% of the injuries, so he is responsible for 5% of P’s injuries).  Courts prefer an all-or-nothing rule.

· Hymonowitz [DES] even when its impossible that P took pill of particular manufacturer, they can still be held liable b/c of mass torts setting.

II. PROXIMATE CAUSE

· limit liability based on either foreseeability or directness
· Foreseeability test:

· Ryan v. NY Central RR [D negligently set his woodshed on fire.  Fire spread to Ps house, and then to lots of other houses and destroyed them.]  If sheds didn’t belong to D, first thing burned would recover, but not the rest.  Court tried to limit liability by saying that injury must be a natural and direct cause of the negligence.
· Within the risk rule v. counterfactual worlds.  Berry v. Sugar Notch Borough [D was speeding when a tree fell over onto the roof of his car.  D says if he hadn’t been speeding he wouldn’t have gotten to the tree when it fell.]  Court says the risk of the tree falling is unforeseeable in the context of speeding – not within the risk of speeding.  But you can just create counterfactual worlds that show there was no cause in fact: (1) if he hadn’t been speeding the tree would’ve fallen right in front of him and he still would’ve crashed into it; (2) if he wasn’t speeding but his departure time was different tree still would’ve fallen on him.
· Difficulty in describing counterfactual worlds leads court to use within the risk rule.  
· City of London – collision between two ships, owner of colliding ship was responsible for damage to his ship that did not get back to port b/c the maps and compass were destroyed, and the captain used reasonable effort to get back to port, but failed.  Captain acted reasonably for someone who had lost his compass.
· Intervening, superceding causes.  
· Criminal acts of 3rd parties: Brower v. NY Central RR [train hits and stuns P and scatters the contents of his wagon; P lies there stunned while thieves steal his scattered possession.]  Majority: if intervening cause if foreseeable, D has to pay; if intervening cause is unforeseeable, it is a superceding cause and exculpates D.  The loss of cargo was a foreseeable result of it being scattered.  Dissent:  The criminal actions of 3rd parties is a superceding cause.  Question:  To what extent is the criminal misconduct of 3rd parties foreseeable?  Acknowledgement that there is a segment of society that will break the law when it’s in their best interest to do so (Holmes’ “bad man” theory)
· Suicide.  Fuller v. Preis – was Ps suicide caused by brain injury from car accident?  Foreseeability is highly context dependent.
· Boy picked up dynamite; if it had blown up, D would be liable.  The parents had the opportunity to stop the harm, so the active force had come to rest.  The parent’s untaken opportunity to stop the kid was the intervening cause.
· Intervening negligence.  Atherton v. Devine [Ambulance crashed taking P to hospital for injuries suffered in car accident caused by D] Because D was driving negligently, it was foreseeable to him that he could harm someone and they would need to go to the hospital in an ambulance, thus it was foreseeable that the ambulance might crash.
· Medical Malpractice – if D can foresee that his negligence will send someone to the hospital, he can foresee that medical malpractice might happen to them
· Rescue Doctrine.  Wagner v. International Ry. [Ps cousin falls off train out of door left negligently opened.  P goes to find him by walking on tracks and falls off bridge and dies.]  D says no liability b/c P made a choice.  (Cardozo)  Danger invites rescue – if D can foresee that he might injure someone, he can also foresee that someone might rescue them.  Foreseeability denotes choice to the D – that which he cannot choose is not foreseeable.
· Directness test

· Directness test holds D liable as long as injury is direct consequence of negligence even if the way the injury occurred was unforeseeable.  There is no liability unless the injury is caused by the risk that made the conduct negligent.
· In re Polemis [Ship carrying gasoline.  Negligent workers allowed heavy plank to fall, causing a spark which caused an explosion that caused a fire that destroyed the entire ship.]  Once you have completed a tortious act, you are responsible for all injuries, foreseeable or not (Vosberg).  Foreseeability remains the rule for intervening causes even though it doesn’t apply to direct causes.
· You get better deterrence from the directness test than from the foreseeability standard
· Distinguish the directness test of Polemis from the within-the-risk rule of the can of nitroglycerine – in the nitroglycerine example, if you put water there instead of nitroglycerine you remove the risk of explosion but the risk of concussive damage remains – the risks are independent.  In Polemis, the risk of sparking is conditional on the risk of concussive damage – the risks are embedded
· Duty.  Palsgraf v. LI RR [NY is a directness jurisdiction.]  This is not a case about proximate cause, it’s a case about duty.  Foreseeability defines the risks within the duty.  The level of care the D must take is relevant to the foreseeable risks – Palsgraf was an unforeseeable risk b/c she was a different kind of risk than that which makes the conduct negligent (the foreseeable risks for helping guys onto train is injury to those guys), so the RR owed no duty to her with respect to this particular precaution.  (P always has to be a foreseeable victim of the negligence – identify the precaution which creates these risks).  – so it’s really about foreseeability??
· Risks are formulated in context of what duty the defendant owes.  Marshall v. Nugent [oil truck forced Harriman’s car off road, Marshall was passenger.  Truck pulled over to help get it back on road, Marshall went to warn traffic but while he was crossing street Nugent came around corner, swerved to void hitting truck, and hit Marshall.]  
· Hypo: D’s car hits cow.  Cow is dazed.  A little while later cow is angry and smashes P.  Was D proximate cause of P’s injury?  You would have to say that the risk of a cow bite is a foreseeable result of hitting the cow with your car.
· Hypo:  Driving creates lots of risks: PLproperty + PLpedestrians + PLdrivers.  What duty does D owe?  Foreseeability in the context of duty – as long as the risk falls within the general category of a foreseeable risk as contemplated by a reasonable person under those circumstances, it is foreseeable.  (i.e. if you owe a duty to pedestrians, you ask whether this particular injury was within this general class – if so, it is foreseeable, and proximate cause is established.)  Risk characterization can be general in some circumstances (you owe a duty to people, not a specific person).
· Wagon Mound [Ds ship spilled oil which drifted to Ps dock.  P asked someone and they said it wasn’t flammable so he continued work drilling.  A fiery rag fell in, oil caught fire and burned down dock.]  Risks seem independent like in can of nitro case because the tortious act was mucking up the dock, and the mucking up of the dock didn’t cause the injury, the oil in the water below did.  Can’t argue foreseeability b/c then they would be contributorily negligent.
· Wagon Mound 2 brought by owners of the ships at the dock that burned – argued foreseeability and won.
· In formulating duty: (1) foreseeable risk (2) what precautions D should take against these foreseeable risks?  (3) foreseeable risks to foreseeable groups and direct unforeseeable results of the foreseeable risks to the foreseeable groups
· Synthesize Palsgraf, Polemis, Wagon Mound- two ways to look at it
· As long as the P is in the foreseeable class, and one of the foreseeable risks that happens to people in that class materializes (concussive damage), other risks that materialize that are not foreseeable (explosion) are relevant in respect to damages.
· Palsgraf was outside class of foreseeable victims, so no recovery even though there was a breach of duty, negligence, and a causal connection to Ps injury
· In Polemis, P was in the foreseeable class, there was a breach of duty to P, it was foreseeable that dropping planks could cause danger to ship and one foreseeable risk, concussive damage, materialized.
· OR in Polemis risk of explosion was contingent on risk of concussive injury, so recovery, and in Wagon Mound risk of dock being mucked up was independent of the fire, so no recovery
· Union Pump v. Allbritton [Allbritton coming back from dealing w/ emergency, walks over pipe and falls off it.  Says defective pump that caused emergency was proximate cause of her injury.]  This is a close call.  Is the situation faced by P one in which there is heightened risk b/c of the negligent conduct of the D, or is the causal connection just coincidental?  The choice made by P (to walk on pipe) is completely independent of the negligence of the D.  
III. EMOTIONAL DISTRESS
· Historically, courts didn’t allow recovery for emotional distress b/c (1) worried about fraud and (2) has to be limits to Ds liability.  Mitchell v. Rochester Ry [P was frightened by Ds horses coming close to her and was injured as a result of her fright.]
· In determining duty, the first step is foreseeability; the second step is the type of harm – emotional harms get disregarded in favor of physical harms – security interest gets preference.  Limit liability for emotional distress b/c allowing it widens pool of victims, and there is threat of insolvency – emotional victims shouldn’t get money when physical victims don’t.  

· Zone of danger.  Dillon v. Legg [Mother sees child hit by car and die.  Court says she gets recovery for emotional harms even though she’s outside the zone of danger.]  The negligent driver who causes the death of a young child could reasonably foresee that the mother will be close by and will suffer emotional trauma upon witnessing the accident.  Consider: (1) whether P was located near scene of accident (2) whether shock resulted after D actually saw accident, rather than just heard about it, (3) whether victim and P were closely related.  This rule to mitigate unfairness of zone of danger requirement.

· Recover for misdiagnosis of syphilis leading to divorce

· If exposed to carcinogen, you can recover for the fear of getting cancer that, based on scientific fact, will probably materialize.

CHAPTER SEVEN: AFFIRMATIVE DUTIES

I.  DUTY TO RESCUE
· Busch v. Amory Manufacturing [Boy trespasses into Ds mill, is told to leave but doesn’t understand, gets hand crushed in machinery.]  No duty to rescue if D did not create the risk.  In Busch Ds did create the risk – it was their machine – but no duty to rescue b/c landowners owe no duty to trespassers.  No legal duty to rescue, although a moral duty.
· Why impose no duty to rescue?
· Ames – good Samaritan rule.  Treat others utility w/ as much deference as you’d treat your own.  Should be a duty to rescue.

· Epstein – Ames’ theory unworkable.  Law should protect liberty interest – morally good to save someone, but law can’t compel rescue unless D created the risk.

· Can’t prioritize security interest b/c it would limit individual autonomy.

· Statutory duties to rescue give prosecutors discretion

· Misfeasance (duty to rescue) v. nonfeasance (no duty).  
· Montgomery v. National Convoy & Trucking [Ds truck stalled on icy highway.  D came around bend and couldn’t see D until too late to stop b/c of icy highway.]  No negligence created by situation; rather the issue was Ds failure to neutralize the situation.  D is liable for the risk because he created the risk, even if innocently.  (Similarly: you’re driving innocently and then fail to act by failing to brake at a stop sign).  Distinguish from drowning case, where bystander didn’t create the risk but just failed to prevent it by saving drowning man.  Just because there’s an omission doesn’t mean there’s a nonfeasance.
· Note: once an actor undertakes to help someone they are under a duty to use reasonable care in what they do affecting the safety of the person they’re helping.
II.  DUTIES OF OWNERS AND OCCUPIERS

· Landowners duty of care to
· Invitees – duty of taking reasonable care that premises are safe – quid pro quo relationship – landowner benefits from having invitee on his property, thus has obligation to protect invitee.

· Licensee – social guest – should expect same circumstances that their host lives in, but be warned of all dangerous conditions they might not know about (puts them on equal footing with host)

· Trespasser – no duty to take reasonable care or protect from concealed danger (as long as its not a trap) – trespasser takes land as they find it
· Child trespassers.  Robert Addie v. Dumbreck [D had unprotected machine in their field, and warned against trespassing onto their fields and had no trespassing sign up, although people often did.  Ps 4 yr old son went into field and played w/ machine and was killed.]  Hold children liable for intentional torts so makes sense to hold them liable for trespassing – but when children choose to play with attractive machines they may be able to make a choice as a tortfeasor but not a choice as to their own protection.  So D, knowing that children play around machine, has duty to exercise reasonable care to make sure children won’t get hurt (no duty for adults, who wont be playing w/ machines)
· Rowland v. Christian [D invited P to her apt, and fails to warn of broken bathroom faucet.  It breaks and caused him injury.]  Court wants to get rid of categories and use general principles of negligence on case-by-case basis.  P’s status as invitee, licensee or trespasser has some bearing on what reasonable car eis required.  B<PL analysis.  List of factors [ FIND].  For invitees, hosts don’t have to fix dangerous conditions but they have to warn or to limit where they go (and if they go there anyway they’re trespassing and there’s no duty.)  Duty to trespassers to fix up or fence property, giving people incentives to put up fences, reducing possibilities of trespassers, suits, and social harms

III.  GRATUITOUS UNDERTAKINGS 

· Duty: (1) foreseeability (2) not just emotional harm (3) feasance.  Gratuitous undertakings: undertakings D is not obligated by law to do, but decides to undertake some performance, fails in that performance, and P is injured.

· Coggs v. Bernard [D moves barrels of P and b/c of his negligence they split.]  Not obligated to move barrels b/c no consideration; had permission so no trespass to chattels.  Detrimental reliance in taking possession of barrels be that the barrels were stolen because he didn’t move them, which would be a contract.  Once D took possession, created risk that if he didn’t take reasonable care there’d be damage.  This isn’t a contract because spilling is a risk of moving the barrels – the risk is to the damage of the property (a negligence risk) not to loss of the property (which is a contract risk).  In order to create a duty in cases like this you need it to be reasonable reliance.
· Thorne v. Deas [Promise to buy insurance once ship set sail, but didn’t, and ship was wrecked.  P sued for damages that would’ve been covered by insurance.]  Nonfeasance, so no detrimental reliance.  Mere promise doesn’t’ make reliance reasonable; other party must take affirmative steps towards promised activity.
· Erie RR v. Stewart [RR voluntarily maintained watchman at busy crossing; he’d been there for a long time and P knew about him.  Watchman was not at post and P drove across tracks and was hit by train.]  Knowledge creates reliance, which creates duty.  Duty may be gratuitous, but the fact that they undertook it creates a duty just as if it had been imposed by law.  Reasonable reliance creates risk; risk created by Ds failure to put watchman there creates risk only to those people reasonably relying on it, which is those people who know about it.  Reasonable reliance is subjective.
· Cause in fact inquiry – had D exercised reasonable care, a watchman would’ve been at crossing.  Counterfactual world – D never undertook duty in 1st place, and no one knew about watchman.  Same thing would’ve happened even w/o watchman.

· Marsalis v. LaSalle [D cat bit P and P asked D to keep cat locked up to see if it had rabies.  D agreed but cat escaped; P had to get rabies shots which made her extremely ill.]  Instead of a gratuitous undertaking, you can look at this as a duty to warn – Ds created the risk and thus had to control the risk in a reasonable manner.  Or you could look at this as reasonable reliance – once D promised to keep the cat in, the P relied on him doing so.
· Contracts v. Torts.  In torts, reasonableness standard.  Contracts like strict liability – did you breach or not.

IV. SPECIAL RELATIONSHIPS

· R 2nd §315
· Landlord-tenant.  Kline v. 1500 Mass Ave Apt Corp [P assaulted in hallway of her apt building by intruder.  Security had declined, other people had been assaulted, she had complained to no avail.]  In situations where D hasn’t caused harm but is liable for injury, there must be special relationship btw the parties.  Relationship btw landlord and tenant creates the risk; by virtue of being in relationship landlord helps create that risk, moving this from nonfeasance to feasance.  Landlord has the power to best control the risk.  [(1) Landlord knows about crime, (2) reason to expect further crime, (3) exclusive control of means to reduce the risk.]
· Dont need to have same amt of security as there was when P moved in – just needs to be adequate (working locks on the door).
· Why not use contract law?  Bargaining won’t work: Bargaining power of tenant is different when she moved in (and could decide whether to start living there) v when she was already living there.  Bargaining also would have to be communal (all tenants willing to pay, or security won’t happen.  Create tort liability because (1) contract won’t lead to right amt of safety, (2) tenant involved in risk creation.

· Concern about collateral effects: intent is to make world safer, but will have most effect in low income areas where people have trouble paying rent as is; increased security ( increases rent; being homeless is more dangerous that living in building w/ bad security.

· Doctor-patient.  Tarasoff v. Regents of U of CA. [Poddar told therapist Moore he was going to kill Tarasoff.  Moore had him detained by police but then he was released.  Poddar then killed Tarasoff.  Did Moore have duty to warn Tarasoff?]  Evidence Code (dr can testify in court after the fact) indicative of legislative stress on safety – risk of harm is of greater concern than risk of breaching confidentiality.  Court follows this legislative intent.  Dr’s duty to warn is limited to reasonably identifiable victim, and need not accurately predict behavior.
· Potential defendants are limited in such a way that this becomes an exception to the rescue rule.
· Relationship btw injurer and D, as opposed to in Kline, where its between injured and D.  As in Kline, ask whether imposition of duty  within the relationship is going to affect that relationship in ways that undermines what you’re trying to do:  therapist disclosures ( less use of therapist by violent person ( more danger
CHAPTER EIGHT: STRICT LIABILITY

· Rationales for strict liability

· Reciprocity rationale – Negligence covers high level risks and low level can be covered with reasonable care and fairly shared. If the risk is non-reciprocal, then as a matter of equality or fairness, one party is imposing a significantly greater degree of risk on the other, so that party should be held strictly liable for creating that risk. (R 3rd)  
· Deterrence rationale – strict liability might keep actors from engaging in the activity, and if it does, the lower incidence of the dangerous activity makes the world safer (R 2nd)  R 3rd says that negligence always covers deterrence, but Geistfeld disagrees.
· Under negligence if B1<PL1 you have to take the precaution.  If you add up all the PLs, the total benefit to society of the activity is greater than the total costs of the activity + B1, you’d do it.  But then there’s also B2>PL2 (untaken precaution).  There’s no duty under negligence to take B2.  If adding up all the precautions makes the actor not want to continue the activity, then we ask, is this bad for society?  If it isn’t, we use negligence.  If it is, we use strict liability.  Under strict liability, you’ll take precaution of B1, not B2, but you’ll pay for PL2 everytime – it’s cheaper to pay for the risk after it happened than pay for the burden.  Society still wants these risks to be paid for, but it’s cheaper to pay for the injury than to pay for the burden.
I.  ABNORMALLY DANGEROUS ACTIVITIES

· R 2nd §520 – abnormally dangerous activity
(a) Existence of a high degree of risk of some harm to the person, land, or chattels of others (P)
(b) Likelihood that the harm that results from it will be great (L)
Restatement seems to be about reciprocity and fairness – the risk is the same under negligence and strict liability, but it’s the nature of the risk (abnormal and non reciprocal) that makes it fair for the actor to pay.

(c) Inability to eliminate the risk by the exercise of reasonable care

(d) Extent to which the activity is not a matter of common usage

Still looks like the fairness argument…
(e) Inappropriateness of the activity to the place where it’s carried on

(f) Extent to which its value to the community is outweighed by its dangerous attributes.

Inappropriateness of location becomes part of strict liability b/c no place for it under negligence – fits better with deterrence theory.  The social value factor also fits better with deterrence theory – recognizes that strict liability may cause some actors to shut down because the cost of strict liability is greater than his individual benefit, and this is bad for society b/c it will lose the social benefits that the actor isn’t considering.

· R 3rd rejects factors (e) and (f), saying that strict liability is only about reciprocity and not deterrence (believes the negligence takes care of deterrence).  But Geistfeld says that in theory negligence could induce everybody to exercise reasonable care, but in reality it doesn’t work that way – enforcement is sketchy (burden of proof on P), creating gaps for unlawful behavior – strict liability fills these gaps by putting a lesser burden of proof on the P.

· Strict liability shuts down behavior, eliminating rusk and making the world safer.  But negligence can do that too – the burden of B<PL is shutting down the activity – so any time strict liability would reduce the risk, we can use negligence liability to reduce the risk.:

· Factors (a) and (b) – make either P or L prohibitively high.  Factors (c) – how much risk can there be eliminated? – the degree to which risk can be eliminated by the exercise of reasonable care, in light of the evidence presented by P to the court.  Factor (d) – reciprocity rationale AND deterrence rationale for common use factor – common use in the community means that the total benefit is really high – so its highly unlikely that even a significant risk is going to change things, even under a rule of strict liability.  So strict liability won’t reduce ce risk in situations where dangerous activities are common (wont effect use of reservoirs in areas where there is no water and everyone needs a reservoir).  Factor (e) – location is exactly the kind of dimension of risky behavior that’s going to be hard to control w/ negligence liability.  In practice it’ll require so much evidence P will have a hard time with proof to the court.  If the court suspects (even if it doesn’t have much evidence) the activity is inappropriately located there is a good inference that strict liability will induce an appreciable number of these actors to relocate.  So this is a good marker of when S.L. could lead to a safer world.  Factor (f) – only works with a deterrence rationale.  Not common in community so there’s not an enormous benefit to the actor so he will shut down.  But if a lot of these actors shut down there will be more safety, but there may also be collateral effects that will cause social harm.  When social value to activity > private value.  For actor, if private benefit < cost of the activity, he will shut down.  Ex: there is one business in a town, it is very risky.  If it shuts down, there is more safety, but there is also no more town.  

· So deterrence rationale makes sense for all 5 factors.  But if you think negligence liability gets most of the risk reduction, then you don’t need strict liability except for fairness issues.  That’s what the restatement 3rd does by removing factors e and f, which are only relevant to the deterrence argument.

· R 2nd §519 
· R 2nd §522 – contributing actions of 3rd persons, animals and forces of nature
· R 2nd §523 – assumption of risk – bar to recovery

· R 2nd §524 – contributory negligence – not a defense unless P knowingly and willfully subjected himself to the risk.  (A) P’s abnormally sensitive character – no strict liability of harm would not otherwise have occurred.

· Indiana Harbor Belt RR v. American Cyanamid Co. [P is small switching company, carrying D’s chemicals; chemicals leak and P has to pay enormous amt of $ for environmental clean up.  P wants D to indemnify.]  It is the shipping of the hazardous materials that is the risk (the substance + the substance in an urban area) so Posner says P should’ve gone after carrier (who owned the train car), not manufacturer.  Posner finds for the D b/c he says that imposing strict liability wouldn’t deter D from going through main cities.  But Geistfeld says it doesn’t matter – whether they would stop or not is not up to Posner – if the D decides that its more costly to stop than to pay for the injuries, it’ll pay for the injuries.
· Assume D is the shipper.  Look at factor (c) – to what extent does negligence liability eliminate the risk?  It’s better to assert negligence liability b/c juries will award more money – but P chose strict liability b/c they wanted to include other risks not otherwise governed by negligence.  Strict liability forces the court to recognize that they are not in the best position to make an inquiry into whether strict liability will reduce risky behavior (whether shippers will stop shipping through cities – the actors are.  The possibility of behavioral change is enough to create the possibility of deterrence.  Although Posner says he’s using strict liability he’s actually using negligence, because he makes the reasonable care inquiry, rather than recognizing that the shipper can make the best decision.  (This is a reason why courts haven’t really adopted strict liability beyond blasting and dangerous animals.)
2. PRODUCTS LIABILITY
· R 2nd §402A – special liability of seller of product for physical harm to user or consumer

(1) one who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property, if



(a) seller is engaged in business of selling such a product and 


(b) it is expected to and does reach the user or consumer w/o substantial change in the condition in which it is sold

(2) sub (1) applies even though



(a) seller has exercised all possible care in preparation and sale of his product and


(b) user or consumer has not bought product from or entered into any contractual relationship with seller

No opinion as to whether this applies to



(1) harm to persons other than users or consumer


(2) to the seller of a product expected to be processed or substantially changed before reaching user



(3) to seller of a component part of product to be assembled.
· Comments

· Doesn’t need to be sole business but applies to occasional sellers

· Etc.

· Privity doesn’t matter.  Consumers expectations.

· R 3rd §1 – liability for commercial seller

· and §2 – categories
· (a) manufacturing defects

· (b) design defects – risk utility test

· (c) defective warning
· History of doctrinal development
· Grew out of notion of implied warranty and merchantability (if you sell something there is an implied representation that this product is good for its intended purpose).

· Early strict liability for contaminated food.

· Mid 18th c – Winterbottom v. Wright [P was employee of purchaser of wheelbarrow; P injured by wheelbarrow, sues wheelbarrow manufacturer].  In cases lacking privity there is no cause of action whatsoever.

· Evolution of products liability is how courts get around privity requirement:

· Contracts – based on implied warranty.  Simplest justification.  (Mutual expectations, benefit of the bargain, etc.)

· Torts – Reliance interest for torts differs from reliance interest for contracts.  In torts, look at reasonable reliance from the victim’s perspective.  The buyer reasonably relies on the seller; on the basis of that reasonable reliance someone is injured.  The seller knew or should’ve known the victim reasonably relied.  The buyer’s reasonable expectations are frustrated to her detriment – satisfies tort element of misrepresentation.  So being the actual purchaser is irrelevant.  Any product that’s defective that causes physical injury is sufficient basis for causing injury.
· But instead, until Traynor in the 40’s, the law developed along negligence lines.

· Courts limit duty out of concern that expansive duty is going to have negative social consequences.  Development of duty rules parallels development of recovery for pure emotional distress – until the exceptions swallowed up the rule.

· Courts use straightforward negligence standard.  If seller negligently produces a product, causing injury to the P, then there is a straightforward negligence action.  P relies on doctrine of res ipsa.  Lacking in these cases is a showing by P that the defect was more likely than not caused by negligence – but a defect may be the result of reasonable, though imperfect quality control measures, not negligence.

· So then Traynor says that all they’re really doing here is applying strict liability.  Evidentiary rationale for strict liability – res ipsa requires P to come up with evidence he can’t get (Escola would be unable to show that defective coke bottles were due to negligence rather than imperfect quality control.)  With such a demanding evidentiary burden, P can’t win, and sellers avoid liability and have no incentives to exercise reasonable care.  By making seller strictly liable, seller will adopt most efficient quality control measures, forcing them to adhere to reasonable care.

· In Escola, Traynor uses both competing conceptions of strict liability – tort and contract.  In evaluating these competing conceptions courts look to R 2nd §402A

· R 2nd §402A

· “forced reliance by buyers” – goes to implied warranty rationale, which focuses on reliance of user, rather than mutual expectations of the parties.  A defective product breaches the implied warranty – reasonable care has nothing to do with it - so there is a contract feature to the strict liability part of the rule.

· Why limit strict liability to defective products?  What makes a product defective?  

· Product leaves sellers hands in a condition not contemplated by the consumer.  So you define defect by what is contemplated by the eventual user.  Reliance doesn’t require privity.  You focus on expectations of consumer to define defect, because expectations of consumer is the basis of the implied warranty rationale.

· So the R 2nd is really following the implied warranty rationale for strict liability.  As long as expectations of consumer are reasonable, and injury results, that you have the tort interpretation for the implied warranty rationale.

· This theory catches on quickly and spreads everywhere because it is a compelling reason for strict liability.  No real difference between R 2nd and UCC implied warranty provisions.
· Courts struggle with what a defect means.  Things like exploding coke bottles are strict liability, but design defects and failure to warn are negligence claims.  Most products liability cases are design defects and warning defects.  So we end up with different categories of defects, and design and warning defects are governed by negligence.
· Look at negligence origins of strict liability – justifies strict liability for exploding coke bottles b/c P will have a hard time proving negligence.  Ps evidentiary burden for design defects is not nearly as demanding.
· So the R 3rd resorts back to negligence origins of strict products liability – can have a rule of strict liability for exploding coke bottle, while at the same time deciding that you can stick w/ same negligence principles for design and warn defects.

· Rejects consumer expectations as providing any basis for tort liability.  Consumer expectations have no independent basis for assigning strict liability.

· Should we think in terms of consumer expectations, as per R 2nd, or negligence, as per R 3rd. - Express cost-benefit test of R 3rd.  In product liability, reasonable care is that which passes the cost-benefit test – so looks like the efficiency approach that would be congenial to the business community (adopted during 1990s) v. R 2nd, adopting during 1960s, focuses on consumer expectations. So debate is about consumer expectations v. risk utility test – fairness v. efficiency.
· Implied warranty is the overlap of tort and contract

· why not let contract govern the relationship btw buyer and seller?  Why use tort law at all?
· Substituting tort liability is a means of regulating the safety aspect of the contractual relationship.  The consumer doesn’t know about the risk and isn’t willing to pay for safety investment.  Leads to markets providing inadequate safety.  Consumers are powerless to protect themselves b/c they don’t have information to make safety decisions.
· To what extent does tort liability displace contract law?
· Economic loss rule extends past contracts (drunk driver hits pedestrian who has 7 employees – economic loss is foreseeable but driver doesn’t have to pay for their salaries)
· Casa Clara Condo Assn v. Charley Toppino & Sons [D sold defective concrete to contractor who built P’s homes, causing concrete to crumble; houses about to collapse.]  
· Economic loss rule – if the economic loss is occasioned by some physical injury, you get compensation for it.  If economic loss is stand-alone, that duty is limited (analogous to damages for emotional harms).  Ex: if a widget that breaks and that broken widget destroys other property, recovery for economic loss is allowed; if it doesn’t destroy other property, no recovery. (Damage to property requirement is malleable
· Tort displaces contract b/c of informational disparity.  Purchaser doesn’t have adequate information about the risk.  When you talk about economic loss you are talking about the damage dimension, rather than the possibility of injury dimension.  Premise that safety dimensions of the problem have been adequately handled by the tort duty.  In the event that the product is defective and fails and causes injury, what is the effect of those damages?  In terms of physical injury it’s easy.  The seller won’t know what the use of the widget is, but the buyer does – so he can adequately provide for what he uses it for – if the widget is essential to the buyer, he has the information to take appropriate measures, by bargaining for appropriate protection.  
· So the reason we apply a tort duty on sellers for safety doesn’t apply for economic loss, because in the economic loss section, buyers have adequate information – so we move to contracts.
· Asbestos cases – Expectations are different in contract law than in tort law.  In tort law, expectations as to physical safety.  In contract law, expectations to get what the contract says. Implied warranty deals w/ physical safety.  In asbestos, buyer seeks recovery to remedy a defect that poses a significant risk of physical injury – once you characterize the relevant interest as being one for safety, makes sense to expand duty – courts go out of their way to say that asbestos is damaging other property as a convoluted way to say that expectation is different when there is a physical injury than when it’s just an expectation about product performance (i.e., Geistfeld hates the R).
· Cafazzo v. Central Medical Health Services [Ps mandibular prosthesis was defective.  Sued doctors, hospital and medical group under strict liability, claiming that in doing the surgery they marketed the product.]  Drs say they were selling a service so can’t be liable under §402A (“one who sells any product”).  4 part test: (1) which members of the marketing chain are available for redress; (2) whether imposition of liability would serve as an incentive to safety; (3) whether supplier is in a better position than the consumer to prevent the circulation of defective products; (4) whether supplier can distribute cost of compensation for injuries by charging for it in his business.  Test can be broken down on two dimensions: (1) safety, (2) insurance.  When you compare this example with a hypo of holding a store liable for an exploding bottle there isn’t much difference.  The service v. product distinction is a convenient way to avoid imposing liability.
3. PRODUCT DEFECTS

· MANUFACTURING DEFECTS

· Pouncey v. Ford Motor Co. [P alleges that defective design of car radiator fan caused it to break off and hit him in the face, causing serious injury.]  Decided pre-§402A.  Applied negligence and res ipsa – once P shows product was defective, and defect was present when it left manufacturer’s hands, P wins – it’s the fact of the defect that matters.
· §402A doesn’t define defect b/c it arose from construction or manufacturing defects – a defective product that differs from the manufacturer’s intended result (defective in comparison to the manufacturer’s intentions).  There is a rule of strict liability when defect is something consumer couldn’t anticipate.  Basis for tort responsibility is defined by consumer expectations – but defect itself is defined by product’s departure from the manufacturer’s intentions.
· Where accident destroys the product itself, use the malfunction doctrine – if the product fails in its intended use, and that failure is more likely than not attributable to some defect, then there is liability (if product is designed so that it doesn’t perform in its intended function, then it must be defective).  Either compare w/ existing design and show departure from that design (if product isn’t destroyed) or show that product failed and that failure is more likely than not due to defect (if product is destroyed)
· DESIGN DEFECTS
· Different from manufacturing defects – the whole product line subjects seller to liability, rather than the infrequent product that exposes him to liability. This increase in liability is the concern of the business community – do you want juries to design engineering decisions?  Should one jury determine the usefulness of the entire product line?  What if different juries come up with inconsistent decisions – what is the manufacturer supposed to do?  The state of law in regard to design defects is very much in flux and is hotly contested.  Two jurisdictions develop – one grounded in negligence (product design) and one in consumer expectations.
· Negligence jurisdictions
· Volkswagen v. Young [Seat bracketing broke away from car and caused P to be thrown backwards when he was in car accident.]  Court adopts §402A, recognizing viability of design defect claim, but argues it by reference to ordinary negligence principles.  Manufacturer can argue for limitation as to manufacturer’s intentions – didn’t intend for the car to crash.  But it’s reasonably foreseeable that a car will get into an accident so the manufacturer should design around this possibility.  Seat design isn’t patently obvious, like in a convertible (this would work into consumer expectations).  Neither strict liability nor consumer expectations add anything – all that seems relevant is foreseeable risks – so court adopts negligence.
· Consumer expectations
· Linegar v. Armour of America [P killed when shot under arm, not covered by vest.  Alleged defect is that vest didn’t cover area under arms – less safer than other available model so unreasonably risky.]  Could be defective in that it departs from expectations of consumer in manner that could be unreasonably dangerous, but in this case, consumer expectations are satisfied because consumer was award of the choices and made a choice that the less-covering vest was okay.
· Open and obvious dangers – If defect is defined by reference to consumer expectations, manufacturer can make everything open and obvious and thus escape tort liability. If jurisdiction is using consumer expectation test, they have to decide whether there’s a way an open and obvious risk can ever frustrate consumer expectations?

· Assumption of risk - P was aware that vest didn’t protect under arms, assumed risk by purchasing product, so D had not duty and thus no liability.  Elements: (1) aware of risk (2) make an informed choice to face the risk

· Informed choice entails benefits of taking risk and costs of eliminating risk (so in Lambsen case with hatchets there wasn’t assumption of risk b/c the worker was comparing risk of injury with cost of quitting job – it was a constrained, not voluntary choice.)  Knowing about the risk isn’t enough – there has to be knowledge about the ability to eliminate the risk by an alternative choice of action

· At the time choice was made in Linegar, he could choose between safer vest and less safe vest – they chose less safe vest because of its other benefits (more flexibility, mobility, etc).  Purchaser made choice between two, and trade-off was obvious – buyer is the one in the position to determine whether the added safety is worth it.  If there had only been one vest on the market it would’ve been different.  So the availability of choice in the safety dimension, plus [something]

· Just because the machine doesn’t have a guard on it doesn’t mean there shouldn’t be a guard – if the buyer had no choice btw a safer and a less safe machine, but rather an unsafe machine or no machine, all there is knowledge of risk, without any choice in the safety dimension.

· Consumer expectations tracks into the idea of why we displace contracts in the 1st place – consumers don’t have enough information, so manufacturers have no incentive to provide safety measures

· Barker v. Lull Manufacturing [P was using Lull High Lift Loader when he lost control, jumped off and was injured by falling timber] Supplements consumer expectation test with risk-utility test.  Consumer expectations brings something to the inquiry, but not all alleged safety features can be addressed by consumer expectations.  
· Risk utility test: B(risk of the design) < PL(utility of the design).  

· Components of B (risk) – diminished utility

· Cost – material costs (of putting in airbags)

· Diminished performance (i.e. safer b.p. vest ( less mobility)

· PL – may create it’s own type of risk (airbag danger to children)

· Compare diminished utility (B) to risk that would be eliminated (PL).  If diminished utility is less than risk that would be eliminated (B<PL) then design is defective

· Why use cost/benefit analysis for product liability (product/customer) when we resist doing so elsewhere (driver/pedestrian)

· In the driver/pedestrian cases, there is an interpersonal conflict of interest – one person pays

· In the product/consumer cases, consumer faces the risk from product use, but consumer also pays for the airbag (car would cost more) – it’s all internal to the consumer

· The most extreme form of fairness is victim-oriented – the security interest of pedestrian is more important than the liberty interest of driver – tort law endeavors to protect the pedestrian.  This fairness argument changes in products liability interests – victim is consumer, and best rule is whatever minimizes total costs of consumer – risk utility test. 

· Consumers need to know about the risk in order to buy products with increased safety (b/c if there is increased safety the product will be more expensive and no one will buy it b/c they don’t know about the risk the manufacturer is protecting against).  Optimal safety is under strict liability.  But they’d have to pass the cost along to the customers, making things prohibitively expensive.  So it’s a trade-off between insurance costs and total safety.  Negligence liability tends to take care of enough risk.

· R 3rd throws out consumer expectations for risk utility.  Comment d §2 – P has burden of showing reasonable alternative; comment f says P has burden of making risk-utility inquiry.

· Potter v. Chicago Pneumatic Tool co. [Ps used drills for 25 years and developed hand arm vibration syndrome as a result].  Vibration was greater than industry standard so D was found liable.  Under negligence, P would have to prove availability of reasonable alternative design that would satisfy risk-utility test, but D only has to prove that it met consumer expectations.  Too great of a burden on P.  Under 402A, P only has to prove that the design frustrates consumer expectations.  Rather than substitute the risk-utility test for consumer expectations, as in Barker, the court uses the risk utility test as a proxy for, or to substantiate reasonable consumer expectations – consumers expect what makes them best off – that the product will make them as safe as it possibly can – any other product decreases consumer’s welfare.  (However court remains antagonistic to 3rd R and risk utility test, claiming that they are just fleshing out consumer expectations).
· Framing the inquiry in terms of consumer expectations is more effective with juries than using a cold risk-utility analysis.  Manufacturers can show that paying a ton of money isn’t always what consumers want to do to eliminate some risks.

· Summary
· MacPherson v. Buick (Henderson)

· Tort system developed to create a filter so that only cases that are practical are tried in court.

· Complication of facts – facts that are difficult to verify (ie depends exclusively on P’s state of mind) aren’t looked at.  Verifiability of facts and complexity of the factual issues must be resolved by the court.  Products liability cases are different from other cases in terms of complexity of facts.  In the past privity provided a useful screening device.  In Escola, P used res ipsa so courts could assume negligence by D – the negligence inquiry becomes complex, because in theory negligence can govern, but in reality Ps evidentiary burden is too great, and even if P could meet it, it is unclear if the court is properly equipped to resolve the question (if P could get all the evidence together showing that the reservoir is dangerous and should be moved, the inquiry the jury would have to make would be enormous and unwieldy – beyond the institutional competence of the court).  This is better left to the legislature, which can gather and synthesize logs of facts.

· So for design defects B<PL test – if you modify a design, you eliminate a risk.  As long as the eliminated risk is greater than the diminished utility, the manufacturer is negligent for not having eliminated the risk.  (diminished utility is cost, functionality, and any other risks that might be created by design change.)  Sometimes design defects are easy – you shouldve put a safety guard on the machine.  It’s more difficult with cars.
· X frame gives upon impact, and P says it should’ve been a box frame b/c it’s more rigid and if it was a box frame P wouldn’t have been injured.  D says they use X frame b/c its ability to absorb energy in a crash is often a good thing.  In the overly flexible v. overly rigid tradeoff, the jury will be biased.  The risk of overly flexible is before the jury – it’s more salient to them; being told that there are risks of having an overly rigid frame is abstract to them.  There’s also a hindsight bias – once something happens, we give it more weight than we statistically should.  So risks of overly flexible tends to get overplayed, risks of overly rigid tend to get underplayed, so it usually ends up that manufacturer should modify design to have the box frame.  But then the next person gets injured b/c there’s a box frame instead of an X frame – and the next jury could find that they should’ve had the X frame.  So this leads to a lot of inconsistency.  Warning cases suffer from the reverse problem – the simplicity of the issues create even greater problems
4. DUTY TO WARN

· Rationale – It is seemingly not costly for manufacturer to warn, and there are informational disparities.  If there was no informational disparity, there would be the right amount of product safety because consumers would demand the right amount of safety and manufacturers would respond to consumer demand by providing the right amount of safety.  Warning doctrine seemingly resolves the disparity by giving consumers information they don’t have.  But as its applied, the law has led to product warnings that are largely disregarded.

· Kinds of risks sellers are supposed to warn about:
· Common knowledge doesn’t require warnings

· Evaluate product defects by risk utility:  Bs of warning are: cost of printing warning, information cost (more time to read warnings, other risks created in the way people process information (by focusing on one risk you focus less on another)).

· MacDonald v. Ortho Pharmaceutical Corp. [Manufacturer doesn’t warn of risk of stroke on birth control pill label.  P has a stroke; claims that had she known of the risk of stroke, she wouldn’t have taken the pills.]   Court says although they warned of blood clots (which can cause strokes) and death (which is worse than strokes), manufacturer wasn’t particular enough in the warnings.  Asks (1) does P read the insert? (2) If P reads the insert, and reads not just that it might kill but also that it might cause a stroke, would that have enough of an impact to lead to behavior change?  From D’s perspective, best solution is to over warn.  (But then P can say that in over warning D didn’t make their risk salient.)
· Polio cases – 1 in million danger of getting polio from the vaccine

· No common law duty to warn for alcohol, because it’s common knowledge (but there is a statutory duty to warn).

· Cotton v. Buckeye Gas [Manufacturer puts short warning on canister, and has big booklet of warnings.  P claims that a particular warning should’ve been put on the canister].  Court says information costs of doing so are too high b/c there’s limited space - if manufacturer put P’s warning on, it would have to bump off another warning.  This is the same as with birth controls but the crowding-out effect is manifest and it is easier for the court to find against the P.

· Manufacturer’s duty to warn v. doctor’s duty to warn about surgery – with doctors, it’s a conversation.  Dr. has certain amt of discretion to not tell P of risk b/c P might overreact and not do something otherwise beneficial.  Even if what P isn’t told is material, P would have to prove that had he known he would’ve chosen not have the procedure.  Drs. oversupply safety.

· Heeding presumption – if P can show warning was defective for not disclosing particular risk, than you can presume P would’ve heeded the warning and the injury wouldn’t have happened – alleviates Ps evidentiary burden.

· Relationship between warning and designs – A warning that makes the risk open and obvious is not enough to exculpate D from liability (all cars could just have sticker, “warning, car has no airbag,” and car manufacturers would have no duty to install air bags).  There has to be an informed choice whereby consumer has an understanding of various safety options (ie bulletproof vests).

· Vassallo v. Baxter Healthcare Corp.  [Didn’t know that risk of silicone breast implants at time of sale, but did know about it at time of trial.]
· Overturns the hindsight rule (if at time of trial they should’ve known, then they can be held strictly liable even if they didn’t know at the time of production.  

· But Geistfeld likes the hindsight rule because it puts incentives on the D to do research and develop tests and make products safer.  Without the hindsight test you’re holding them to a negligence standard and the P will never be able to meet the burden of proof.  (Compare to evidentiary burden on P to prove construction defects, which was found too great and thus strict liability was imposed – so the strict liability rationale in 402A is the same rationale that couts can use to apply strict liability in hindsight cases).
· But in Vasallo the Ds purposefully didn’t do any tests, and the court says that was unreasonable.

· In the Hepatitis cases, the Ds are not found liable – they were trying really hard to develop a test.

5. PLAINTIFF’S CONDUCT
· R 3rd §17 – apportionment of responsibility btw or among p, sellers and distributors of defective products, and others
(a) A Ps recovery of damages for harm caused by a product defect may be reduced if the conduct of the P combines w/ the product defect to cause the harm and Ps conduct fails to conform to generally applicable rules establishing appropriate standards of care

(b) the manner and extent of the reduction under (a) and the apportionment of Ps recovery among multiple Ds are governed by generally applicable rules concerning responsibility.

· Misuse, modification and alteration fit into comparative fault – same as comparative causation for dog and bicycle.
· Contributorily negligent P with a strictly liable D

· Compare causation.  Strictly liable D responsible for entire risk.  Contributorily negligent P only responsible for increase in risk – compare these two risk to allocate liability

· LeBouef v. Goodyear [Man drives car 105 mph, but tires can only go to 85, and speed limit is 75.]  Court says D is responsible for foreseeable misuse of the product – it’s foreseeable that people will disobey the speed limit.  P is not contributorily negligent.

· We want to give consumers incentives to exercise reasonable care, and we’re undermining that incentive if we allow Ps to recover when they’re not using reasonable care just because the product was defective.  But if we don’t allow Ps to recover because of contributory negligence, we are removing incentives of Ds to make products safe.

· Disclaimers aren’t upheld unless there’s consideration for them (R 3rd §18)

DAMAGES

1. RULES OF DAMAGES

· Damages are individualized to injury suffered by P

· Supposed to be fully compensatory – make P whole (with exception of punitive damages)

· Lump sum, rather than payments over time

· It would be prohibitively expensive to keep case open

· Problems of projection are borne by the D, not the P – P has burden of proof to show what projected damages are, but that burden is low

2. CATEGORIES OF DAMAGES

· Monetary damages – have a monetary counterpart in market (lost wages, medical expenses, property damage, etc)

· To the extent that P doesn’t take reasonable measures to mitigate, P violates doctrine of avoidable damages
· In employment – courts will reduce damages by potential future earnings in lesser job

· Medically – courts will reduce damages for injuries that might be reduced by surgery but P wont undergo the operation (religion, scared, risk averse)

· Collateral benefits (insurance)

· In jurisdictions allowing collateral benefits – ability of P to recover for injury from collateral sources is irrelevant for evidence in tort suit (jury won’t know insurance payout.  Insurer has right of subrogation but difficult in practice.

· Eliminated in many jurisdictions – more efficient b/c money is just shifted between insurance companies.  Problem is, it’s being shifted from P (higher premiums) to D (lower payout).
· Non-monetary damages

· Jury told to award what “seems right” for pain and suffering – tends to be about 50% of total tort award
· Way for jury to get legal fees over to P (but why not just have one-sided British rule?)

· Why not just schedule the damages – create a table based on average jury awards so juries can see how much to award in particular cases

· Problems: damages are supposed to be individualized; assumes prior awards have some sort of validity; courts really against this – in determining reasonableness of verdict, appellate courts wont even look at other awards for comparison

· More serious injuries get more pain and suffering damages, but within any given category huge variability.  Damages can be capped, either as flat amount or multiple of economic loss
· Problems: operate unfairly because most severely injured victims, who need the most, bear the brunt of cap reform, while lower level claims are unaffected

· P’s attorneys frame question as, how much would you take to live the rest of your life as a parapalegic?  The way in which each person values their physical integrity depends on their conception of risk.  If the risk is 1/10,000 that you will be injured while engaging in an activity, and each time the individual engaged in that activity he’d be willing to pay $75 to eliminate that risk (or accept $75 to accept that risk), the monetary figure he’s putting on his injury is $75,000.

· Wrongful death statutes

· Can’t compensate dead person for loss of life’s pleasures – so death, most severe physical injury, not compensated for

· Compensate survivors (loss of consortium, loss of future earnings, etc) OR

· Loss to estate – dead person as economic entity, and premature death cuts of ability to increase the estate.

· Punitive damages
· Unlike pain and suffering damages, no upper limit

· More warranted for intentional torts than for negligence actions

· If all D had to do was give back what he took, in monetary form, than he has only paid for the injury and not the wrongdoing – overlap of criminal law and intentional torts.  Punitive damages acknowledge that Ps rights have been infringed upon.

· D could calculate that it’s cheaper to be negligent than to take precautions, because he will rarely be caught.  Punitive damages remedy this problem – punitive damages set at ten times compensatory damages would give a D who is only caught one in ten times incentives to take reasonable care where he would otherwise be negligent.

· Juries often award punitive damages in products liability cases even when D is doing proper risk utility test – conscious decision to act tortiously, in disregard of Ps rights
· SC’s multi-factor test to asses federal constitutionality of punitive damages (poorly tracks rationale)

· Comparison to compensatory damages

· Legislative intent

· Reprehensibility of conduct

GEISTFELD’S ARTICLE: COMPENSATION IS THE BEST RATIONALE FOR TORT LAW

· Chapter 1: intention torts – priority of security interest over liberty interest

· Chapter 2: negligence v. strict liability

· Two interpretations of chapter one:

· Security interest has priority over unreasonable liberty interest – general rule of negligence

· Security interest has priority over all liberty interests, unreasonable or not – leads to rule of strict liability

· The only way to characterize and prioritize the interests so as to explain intentional torts (unreasonable behavior), negligence (unreasonable behavior), and strict liability (reasonable behavior) is to say that the security interest always has priority over liberty interest, reasonable or not.  So why no general rule of strict liability, rather than negligence?

· Chapter 3: negligence – Geist thinks, how do you reconcile the Hand Formula with the security interest having priority over the liberty interest?
· Look at fatal risks – there is a massive compensatory problem – you can give WTA proceeds to accident victims after they are in the accident, but you can’t give them to dead people.  So require the potential injurer to spend that money on safety, rather than on damages for injuries.  The probability of injury is inverse to the amount of safety you provide.  You can specify the amount of care required and specify the residual risk; this translates into the WTA.  Under the ideal world, the driver takes the cost/benefit amount of care, there is a residual risk left over, and this money gets transferred to the pedestrian for facing the risk.  But since you can’t give compensation for that residual risk to the pedestrian after death, fatal risks end up being uncovered.
· Since the driver can’t compensate the pedestrian for death, but since the pedestrian has the right to that money, the best way to “give” it to the pedestrian is for the driver to spend it on safety.  Thus the standard of reasonable care is actually an amount greater than the cost/benefit analysis- S+WTA- because it includes the extra amount of money that the driver can’t pay for fatal accidents.  Since the standard of care is raised, pedestrians are better off because they are less likely to be killed.  So you end up with a standard of care that requires more precaution than is required by ordinary cost/benefit analysis, and it’s that standard of care that gives priority to the security interest rather than the liberty interest, as it provides more safety to the pedestrians.  The PL side of the equation gets greater importance relative to the B side than under straightforward cost/benefit analysis – and the only way you can get drivers to take care above the cost/benefit analysis is under the negligence regime, where you can set the standard of care at S+WTA.  This becomes a compensatory analysis for negligence, and chapter one becomes consistent with chapter two.  Strict liability doesn’t work because unlike negligence, it gives the injurer license to determine the amount of care that it will take.

· Note that this is only the 2nd-best solution – from the pedestrian point of view, more safety is better than the cost/benefit world, but in an ideal world the money exchange would take place before the risk is encountered (because your ability to enjoy money is greater before you’re injured than after you’re injured).
· Since it’s only the 2nd best solution, P is still worse off than in the ideal solution, so sometimes we can require D to pay more.  So we can use a general standard – negligence requires that a D act like a reasonable person would under similar circumstances.  The jury can decide on a case-by-case basis whether the particular interaction is such that the D should pay more to the P.  Reasoning of juries tends to parallel legal analysis of how standard of care should be shifted based on the circumstances.

· The distributive problems are different under products liability – all the Bs and PLs are internalized in the consumer – tort law recognizes this by shifting to the cost-benefit analysis.

· Duty – the duty of a negligent injurer is limited in important way

· No duty to compensate pure emotional harms and pure economic losses. Allowing such recovery would greatly expand the pool of victims, bankrupting D.  These limitations protect the security interest, by ensuring that the physically harmed victim is compensated. 

· Chapter 8: strict liability – two competing theories

· Deterrence rationale – way of protecting pedestrians

· Strict liability gives you more damages and protects risk better

· See 5 factors in R 2nd §520

· Existence of high degree of risk of some harm

· Likelihood that the harm that results from it will be great

· Inability to eliminate the risk by exercise of reasonable care

· Common usage

· Inappropriateness of activity to place where it’s carried on

· Reciprocity rationale

· When there are two drivers that are identical in all relative respects, there is a perfectly reciprocal situation where the two drivers can be treated as one person – so they should use a cost/benefit analysis in determining standard of care.  For perfectly reciprocal risks, where it can reduce risk, we want negligence liability.  When strict liability can reduce risk, we want strict liability, as in the deterrence rationale.

· R 3rd – assume that strict liability and negligence lead to equal risk levels.  For non reciprocal risks, we can’t use cost/benefit analysis because we can’t treat both drivers as one (one is in an SUV and the other in a sports car).  Strict liability becomes better because it provides better damages compensation to the sports car.

· The reciprocity argument throws out the deterrence rationale

· The compensatory argument reconciles and allows both the deterrence and reciprocity rationales.
