Amy L. Bashore

CONTRACTS OUTLINE
General
A K is a promise 

A K answers three questions:

1) Is the K enforceable

2) Does the K need to be enforced

3) What does it mean to enforce the K

General Policy Argument: for any default rule, one argument is that constructing the default rule as such will encourage on party to contract around the default rule so that information is disclosed to the other party

- a policy consideration is encouraging disclosure of info.

REMEDIES

I.
Damages for Breach of K

3 Types of Damages
1) Expectation: Put the promisee in the position in which the promisee would have been had the promise been performed

- calculated as of the date of breach

2) Reliance: Put the promisee back in the position in which the promisee would have been had the promise not been made

- ct. does NOT generally take into account lost opportunities

3) Restitution: Put the promisor back in the position in which the promisor would have been had the promise not been made

- based on benefit to promisor and not cost to promisee

A.
Expectation Damages

1.
Calculation (See RSC §347)

General Rules
RSC: Entitled to Expectation Damages, but in cases that involve a total breach, or in cases that involve anticipatory repudiation (tell other party, even before K to be fulfilled, that you won’t fulfill K), the non-breaching party has the option of claiming Restitution Damages

Reliance Damages: (see later section) – usually when there is uncertainty as to what the expectation damages would be

Overview: 2 Ways to Calculate Expectation Damages
1) Cost of Replacement: cost reasonably estimated ( must spend to remedy defect ONLY when defect is one that can be repaired/cured w/o undue expense

2) Difference in Value: if cost of completion is grossly & unfairly out of proportion to the good to be attained, the measure is the difference b/w the building/item as is and what it would have been worth if it had been completed in conformity w/ the K (this is Peeveyhouse)

Hawkins (() v. McGee(() (pp 61-66)

Facts:  ( was promised a perfect hand by the ( (surgeon).  Instead, he ended up w/ a hairy hand.  ( argued he Ked for a perfect hand.

Trial Ct:  Trial ct found that ( relied on (’s promise when agreeing to allow him to do the operation.  Accordingly, they awarded him reliance damages: the diff. b/w the hand he has now & the hand he had before (putting promisee in the position they were in before the K was made)

Appellate Ct:  Appellate ct awarded expectation damages: put the ( in as good a position as if the promise had been fulfilled, so it was the difference b/w the hand he has now and a perfect hand

Bush (() v. Canfield(() (pp 236-242)

Facts: ( agreed to give ( 2,000 barrels of flour for $7/barrel ($14,000).  ( paid $5,000 advance to (.  ( breached K.  Flour at the time of breach was worth $5.50/barrel ($11,000).

Trial Ct:  Awarded restitution damages ($5,000).W/ expectation damages, would be awarded $2,000 (had K been performed that day, would be out $3,000).

Groves (() v. John Wunder Co. (() (pp 913-918)

Facts: ( gave ( the use of the land/plant and the gravel thereon

           ( to give ( $105,000 and the land back at the same grade

( deliberately broke K and did not return land to original condition

land worth $12,000+ graded, but it would cost $60,000 to do the grading

Holding: ct awarded cost of replacement/performance - ( willfully declined to do what it promised

Talk about uniqueness – difference in value means nothing if the thing is unique (eg a folly)

Also, cost of performance seems to be the norm in construction cases

Peevyhouse (() v. Garland Coal Mining Co. (() (pp 918-924)

Facts: ( leased land to ( for stripmining on condition that ( would return land to original condition when done; the K was very specific as to this.  ( did everything but the restorative work

Holding: Awarded difference in value – “...the measure of damages for breach of K (for non-performance of remedial work) is ordinarily the cost of performance of the work; however, where the K provision breached was MERELY INCIDENTAL to the main purpose in view, & where the ECONOMIC BENEFIT which would result to lessor by full performance of the work is GROSSLY DISPROPORTIONATE to the cost of performance, the damages which lessor may recover are limited to the dimunition in value resulting to the premises b/c of the non-performance.”

Note: the scope of Peevyhouse is very LIMITED – even if you say coal mining cases, it is still where provision is merely incidental, so argue that it is not incidental 

Contract Around Default Rules:

1) Recital: State that the property is unique and that market damages will not be satisfactory

2) Liquidated Damages Clause: state that upon breach you want a certain, specific amt.

    - but, not iron-clad, b/c ct won’t enforce if they are “penalty” damages

3) Could ask for specific performance in event of breach

- none is perfect, use them in conjunction and don’t give up rights/benefits, such as extra $ at the beginning



2.
The Theory of the Efficient Breach

( efficiency a justification for expectation damages as well as other K rules

2 Types of Efficiency
1) Pareto Efficiency: A move from one state of the world to another is Pareto efficient if it makes at least one person better off and it makes no one worse off

- you say that the 2nd state is Pareto superior (e.g. move from state a to state b is Pareto efficient and state b is Pareto superior to state a)


Pareto Optimal: A distribution is Pareto optimal if there is no other distribution that is Pareto superior

2) Kaldor-Hicks Efficiency: A move from one stat of the world to another is Kaldor-Hicks efficient if it makes at least one person better off by a greater amount than it makes the other people worse off

- Ex: A gets 7 loaves of bread.  B & C only lose 6 loaves.

- A  must hypothetically be able to compensate B & C and still be better off

- total gains to the system must be more than the total losses

( Pareto efficiency is often used to explain why parties enter into Ks and, on the assumption that pursuing Pareto efficiency is a worthwhile objective for the legal system, to justify the adoption of legal rules that facilitate contracting

- assumes that the REASON why A & B have entered into the agreement is b/c it makes BOTH better off than they were before

The Theory of the Efficient Breach (Book)
1) the rules governing remedies for breach of K should give promisors incentives to behave efficiently when deciding whether to breach a K and

2) awarding expectation damages provides such incentives*

* awarding expectation damages is the best way of generating incentives to breach

The Theory of the Efficient Breach (Notes)
1) idea that breach can be efficient (that there is such a thing as an efficient breach)

2) idea that you will get this by awarding expectation damages (expectation damages can induce an efficient breach)

3) translate argument about how the world works into a normative argument about what the law should be 

- strong causal connection b/w expectation damages that rule and making the decision to breach as part of efficiency

- b/c expectation damages promote efficient breach, we should award expectation damages (controversial step: that K law should be concerned w/ promoting efficient breach)

Questions/Problems w/ the Theory of Efficient Breach
1) Breacher may not know what the promisee values the item at – may not know breach is/is not efficient

2) This theory doesn’t take into acct. that promisee will have ct. costs, so won’t actually get the value; B is at least somewhat worse off

3) Specific Performance – gets you to the same place as expectation damages

- if A forced to sell to B, B can resell to C for the higher price – it either forces parties to negotiate, either A negotiates out of K w/ B or it shifts who gets the benefit, if B resells to C, B gets the increased value

4) Other Efficiency Considerations (other than breach)

- what about efficient reliance – w/ an expectation rule, B has no incentive to go look for C, no incentive to introduce A to C

- in diff. situations, expectation damages can get you inefficient outcomes – balance incentives to breach w/ these considerations

5) Objectives Besides Efficiency – why do we want efficiency

- The Efficient Theft: It is efficient for A, after selling the machine to B to steal it from him, resell it to C and then compensate B.

- thus, K law must have some objectives other than efficiency


B.
Limitations on Expectation Damages

1.
Remoteness (See RSC §351)

Rule: The damages a party can receive in respect to a breach of K are such as may fairly and reasonably be considered either: 

1) what would naturally follow: arising naturally, i.e. according to the usual course of things, from such breach of K itself or 

2) contemplation of parties:  such as may reasonably be supposed to have been in the contemplation of both parties at the time they made the K, as the probable result of the breach of it 

- can only get damages that were foreseeable at the time of the K

Hadley (() v. Baxendale (() (pp 86-90)

Facts: (’s mill shaft broke.  They went to (, a carrier service, to take it to the repair shop.  ( told ( that 1) mill was stopped, 2) shaft must be sent immediately and 3) a special entry would be paid to hasten delivery.  ( told ( shaft would be at shop the next day.  ( delayed, shaft not delivered on time, (’s mill lost $ while shut down longer than necessary.

Holding: ****The debtor is only liable for the damages foreseen or which might have been foreseen at the time of the execution of the K****

- if some sort of special circumstances were communicated, then these would be in the contemplation and the (s would be liable for damages from neglect of the special circumstances

- incentive: to give all your info at the outset – to let the promisor know what is expected of them

    ( efficient disclosure of the special circumstances & then shipper will take precautions not to breach – however, this doesn’t take into acct. that shipper will then raise price, which disincentivizes promisee to reveal the special circumstances

- puts the burden on the ( to K around the special circumstances – shippers limit their liability in clauses

- Hadley v. Baxendale a default rule

- also incentive to keep another shaft on hand



2.
Uncertainty (See RSC §§ 346, 349, 352)

Rule: You cannot recover damages for losses unless they can be proven w/ reasonable certainty (American courts will not guess at damages)

Chicago Coliseum Club (() v. Dempsey (() (pp 105-111)

Facts: ( signed a K w/ ( agreeing to a boxing match.  ( then broke K by agreeing and performing another fight the same night.  ( sued for 1) lost profits, 2) pre-K expenditures, 3) post-K, pre-breach expenses, and 4) post-breach expenses (legal fees)

Holding: ( cannot be responsible for 1) lost profits b/c they are too uncertain: Compensation for damages for breach of K must be established by evidence from which a ct or jury are able to ascertain the extent of such damages by the usual rules of evidence and to a REASONABLE DEGREE OF CERTAINTY

- ( can only recover for damages b/w signing the agreement and the breach (#3) 

- got reliance damages

Anglia TV Ltd (() v. Reed (() (118-120)

Facts: ( made expenditures before booking (.  ( then breached.  ( sued to recover damages for wasted expenditures, those made before the K.

Holding: The award for breach of K is both pre-K expenses and post-K, pre-breach expenses – award the sum of the pre-K and the post-K, pre-breach expenditures – more than just reliance from Dempsey

- making an award for lost opportunity – it is clear that if Reed hadn’t breached, or if K never made ( would have gotten diff. actor, ( would have made at least the amt. it spent – moving away from the harshness of Dempsey, but not as liberal as the English system

- assume they would have done no worse than breach even (lower bound of expectation damages)

3.
Avoidability (See RSC §350)

Rule:  You cannot recover for damages that you could have avoided by mitigating

- The (, so far as s/he can w/o loss to him/herself, must mitigate damages caused by the (’s wrongful act

- mitigation starts as of the time of breach (repudiation must be uneqivocal)

Policy Concerns

Incentives: don’t want to give incentive to person to keep building a bridge no one will use.

- incentive to mitigate as soon as possible – get a possible repudiation clarified = cut most amt of losses

    ( this is economically efficient: no one loses b/c ( mitigates as soon as possible – are compensated for their losses (is no worse off), but ( better off – efficient mitigation

Causation Argument: theory for not awarding avoidable damages: the losses for not mitigating were not actually caused by the (, they were caused by the ( not mitigating (doesn’t work as well for figuring out hard cases such as Parker, but a theory underlying denial of avoidable damages)

Don’t have to mitigate if alternative is burdensome or humiliating – no undue burden (w/o loss to yourself)

Rockingham County (() v. Luten Bridge Co. (() (pp 124-128)

Facts: ( Ked w/ ( to build a bridge.  ( then sent letter to ( saying they no longer wanted the bridge and would not pay for any more work on it; ( breached the K.  ( continued to perform anyway.

Holding: ( cannot hold a ( liable for damages s/he need not have incurred.  After an absolute repudiation on the part of the (, ( cannot continue to perform and recover damages based on full performance.  ( had a duty to mitigate damages by ceasing construction on the bridge.

Shirley Maclaine Parker (() v. 20th Century Fox Film Corp (() (pp 128-135)

Facts: ( had K w/ ( for “Bloomer Girl”  ( breached that K, but offered ( a role in “Big Country, Big Man” w/ some changes in the K.  ( refused K and sued for breach.  ( claimed ( refused to mitigate.

Holding: ( doesn’t have to accept a mitigation if it is inferior or humiliating.  Doesn’t have to accept something that is an undue burden. – If partner at firm, don’t have to accept a janitor position.  ( must act reasonably in accepting/rejecting offers.


C.
Supra-Compensatory Damages



1.
Punitive Damages (See RSC §355)

RSC §355: Punitive damages are not recoverable for a breach of contract unless the conduct constituting the breach is also a tort for which punitive damages are recoverable.

- exception for insurance cases where ( can recover for a bad faith denial of insurance money

    ( is a worry that this creates incentives not legitimately deny claims b/c of fear of punitive damages

3 Main Arguments Against Punitive Damages
1) Higher Stakes: induces people to litigate where people might have unmeritorious complaints

2) Legislative Function: maybe legislatures and not cts should be concerned w/ punitive damages

3) Fairness: even if it is fair from the view of the promisee so that it justifies taking away money from the promisor, it doesn’t justify giving the windfall to the promisee

Arguments for Punitive Damages
1) Peace of Mind: cts will award damages for a breach when the K was meant to guarantee peace of mind (otherwise, cts do not usually award $ for emotional distress b/c it is too unforeseeable)

2) Deterrence: her suit is only 1 of say 5 that could have been brought.  Thus by paying her punitive damages, the insurance co is paying what they ought to have paid in the first place

    - Concerns:  deterrence may work in theory, but it is practically difficult to determine & there is a concern of overdeterrence – once the first suit is brought, others will be induced to bring suits – eventually, the co will pass the costs off onto the consumer

Freeman & Mills (() v. Belcher Oil Co. (() (Supp.)

Facts: ( hired a lawfirm who, w/ (’s consent, hired (.  ( fired lawfirm and refused to pay (.

Holding: The Restatement – there must also be a tort action (not merely bad faith) Overrules Seamans.

-Seaman’s said that if you breached a K by denying in bad faith that the K exists, then you can issue punitive damages – this case says there must be a separate tort action such as fraud.

- however, some 12 states do follow Seaman’s and allow punitive damages w/o a separate tort action, so you would want to argue for them
2.
Disgorgement

Disgorgement – puts promisor back in the position in which the promisor would have been had the K been performed
- forces promisor to give back the benefits derived from the K as well as the benefits derived from the breach

- only in exceptional cases (no obvious loss from breach, but something really wrong here) – when no other remedy available but an injustice has been done

General Rule: Whether the ( had a legitimate interest in preventing (’s profit-making activity & hence depriving ( of profit

Incentives: Should not give secret service members an incentive to breach their Ks of not revealing secrets.

Compensatory Damages:  these are damages due to a loss of opportunity to bargain – ask whether these could be awarded instead of disgorgement – in this case, the gov. would not have bargained out of the K

Attorney General R. (() v. Blake (() (Supp)

Facts: ( was a convicted traitor.  ( received royalties from a book where he disclosed his spy secrets in violation of the Official Secrets Act of 1911, which he signed (although the secrets were no longer sensitive).  ( sued to recover the royalties.

Holding: Disgorgement.  ( made to give ( all royalties/profits.  ( not to make any profit from breach.  

D.
Contractually Stipulated Measures of Damages

1.
Express Limitations on Consequential/Incidental Damages

§2-719. Contractual Modification or Limitation of Remedy
(1) Subject to the provisions of subsections (2) and (3) of this Section and of the preceding section on liquidation and limitation of damages,



(a) the agreement may provide for remedies in addition to or in substitution for those provided in this Article and may limit or alter the measure of damages recoverable under this Article, as by limiting the buyer’s remedies to return of the goods and repayment of the price or to repair and replacement of non-conforming goods or parts; and



(b) resort to a remedy as provided is optional unless the remedy is expressly agreed to be exclusive, in which case it is the sole remedy.


(2) Where circumstances cause an exclusive or limited remedy to fail of its essential purpose, remedy may be had as provided in this Act.


(3) Consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable.  Limitation of consequential damages for injury to the person in the case of consumer goods is prima facie unconscionable but limitation of damages where the loss is commercial is not.

General Rule:  Courts will enforce agreements that contract down from default rules, but not those that contract up from default rules

- so, you can limit liability (w/in the confines of unconscionability), despite that both parties agreed for damages that amount to more than expectation damages

2. 
Penalties (See RSC §356)

General Rule: That of not enforcing an agreement that contracts up and only down applies here too.

- courts willing to enforce clauses for liquidated damages, but not for penalties (merely calling it a liquidated damages clause will not save you if they court considers it a penalty)

Incentives: it incentivizes people to be spcific at the time of drafting the K

- it incentivizes people to spend legal fees at the beginning instead of in litigation

Reasonableness Test: is it reasonable under the totality of the circumstances – 3 Factors
1) Subjective Intent of Parties: Did the parties intent to provide for damages or for penalty (generally disregarded b/c not conclusive although some evidentiary value)

2) Difficulty of Ascertainment: Is the injury caused by the breach one that is difficult or incapable of accurate estimation at the time of contract and at the time of breach
- if it is looked at from the time of trial, the loss still might not be easily figured out b/c there is loss to reputation, emotional distress, etc

3) Reasonableness of Parties’ Forecast: Are the stipulated damages a reasonable forecast of the harm caused by the breach.

- ct puts the burden of proving the clause is a penalty on the ( as opposed to putting a burden on ( to show that it isn’t

    ( in this case, the ( didn’t do this, b/c he offered no info on (’s salary, type of job, etc – no evidence that ( did not lose out

*Note: there is a prospective/retrospective approach to 2/3 – look at from both time of K and time of trial

Kemble v. Farren (pp 148-151)

Facts: ( was an actor who Ked to work at (’s theater for 4 seasons.  The K contained a clause stating that if either party breached, he would owe the other 1000L.  ( breached after the first season.

Holding:  The clause was unenforceable, b/c the actual damages that ( suffered could be determined, 750L.  To be effective, they had to limit the categories of breaches, the scope of the clause had to be limited – it was a penalty to apply to apply clause to any breach. (So, would have to say that it only applied to breaches of gross negligence or where the theater/actor doesn’t act for more than 5 nights – otherwise, could sue for 1000L if the guy was late to a show or missed one performance, etc).  Since there was no limitation, it can’t apply here.

Wassenaar v. Towne Hotel (pp 151-158)

Facts:  In the employment K, a liquidated damages clause stated that if ( wrongfully terminated, he would get the full value of the remainder of his K.  ( was wrongfully terminated and sued to get the remainder of the K salary.  ( refused, saying that it was a penalty clause since ( got a new job. (important that issue is avoidability of loss and not enforceability of clause).

Holding:  Once the clause is found to be reasonable (using test below) then you award the damages states w/o regard to mitigation or not

- (if clause unreasonable, then you award expectation damages – mitigation)

Lake River Corp. v. Carborundum Co. (pp 159-161)

See notebook notes and the book for policy argument surrounding liquidated damages/penalty clauses



3.
Arbitration

Berstein Article

1) Tend not to have their disputes resolved by ordinary courts but by Arbitration – decide we don’t want our disputes to be resolved by courts –arbitrator a private party that decides the case –dispute settlement by private parties

2) Arbitrators don’t seem to be inclined to follow the common law remedies – split payment, punitive damages, pay damages to 3rd party such as charity – the fact that parties seem to like this regime means that the common law rules are not the best for all parties – courts will enforce arbitration decisions, thus ALL common law rules are DEFAULT RULES – can opt out of the system entirely – can opt out of the common law rules by having specific rules as well as by having your dispute settled by arbiters and the body of law the arbiter come up with 

- can do the same thing by shifting the jurisdiction – can say we want any disputes that arise that under K, under x jurisdiction (Germany for ex) or can pick a court – we want our disputes decided by the court of England – can say that this other willing party is going to resolve our dispute

- thus, in important way common law rules are default rules, - choice of law, choice of forum (which court) and arbitration clauses all enforced by American courts

    ( ex: software law usually chooses CA b/c deals w/ that – will be reasonably well informed and favorable to software co

II.
Specific Performance and Injunctions

Rule/Test for Specific Performance: Specific performance is awarded for:

1) Uniqueness, or

2) When Damages Do Not Give an Adequate Remedy

With specific performance, the ( cannot capture the benefit of the breach, whereas in expectation damages, s/he can

- see the Loveless ex: if expectation damages were awarded, (s would receive the benefit of the breach which is the diff b/w the actual value of the land and $21,000 – instead, w/ specific performance Dr. Hart receives the benefit of the breach/(s cannot capture the benefit of the breach

Policy Argument: But, specific performance in cases of land is generally awarded b/c we and the courts want to avoid the difficulties in assigning the value to the land

- ex: suppose (s had signed a K w/ Dr. Hart – then, he would be entitled to damages, but how would we know how much he valued the land at? – avoid this difficulty by enforcing specific performance and just giving him the land


A.
Introduction to Equitable Remedies

See pp 179-183 and take some notes on the text


B.
Contracts for Land

General Rule:  Specific performance usually automatically awarded in cases involving land

Loveless (() v. Diehl ((): (pp184-189)

Facts: ( leased land from (.  Under the K, ( had option to buy land during the lease for $21,000.  At the end of the lease, ( could not afford land, so they sold land to Dr. Hart for $22,000 to pay ( $21,000.  ( breached K to sell land to (.

Holding: Specific Performance – s.p. is given as a matter of course unless there is a good reason not to award it – in this case, the K was clear and the (s had a right to do whatever they wanted w/ their land, sell it, keep it, etc 

- (but, the only one who really benefits is Dr. Hart - (s are no better off, they make $1000 either way and the (s lose their land that is now worth more than $21,000 – Dr. Hart gets the benefit of the breach).

C.
Contracts for Goods

Test: 1) Are the Goods Unique

          2) Would Damages Provide an Inadequate Remedy


- could they go and buy the same thing: if they can’t or it’s difficult, then specific performance

Go over the three cases, but not really difficult – the test applies easily – unique goods or can’t replace

D.
Contracts for Personal Services

Rule: Courts will NOT order specific performance for promises to serve, but the courts WILL order an injunction for contracts for service

- injunction:  courts will compel people not to do something (injunction = specific performance of a negative covenant, a promise not to do something)

Note on Injunctions:  cts will not enforce if an injunction is tantamount to awarding specific performance

- ex: I agree not to work for anyone else but you for 20 yrs – would just be compelling you to work for person for 20 yrs = specific performance

- Wagner is close to the line

Test: An injunction will be granted to enforce a negative covenant if the services to be rendered are

1) Unique or

2) Damages Would Supply an Inadequate Remedy

- (the test is the same, but it only applies to granting an injunction – and, this test gets you close to the line established by Mary Clark of not granting specific performance for personal services)

Reasoning/Policy Concerns:  

1) Practical – feasibility 

     - you can’t make someone do something they don’t want to do

2) Coercion concern

     - people are free to K, but they are also free to breach

        ( social costs: oppression, domination, humiliation – coercion at time of breach and a slavery like/non-voluntary state if you force/compel specific performance – the courts do not help lock people up

     - can take their money, but they retain control over bodies

Points:

1) Damages May Not Always be Compensatory – specific performance avoids those problems – will almost by definition put promisee in position they would have been in had K been performed b/c K is performed

2) Groves v. Wunder & Peevyhouse – if specific performance had been awarded, the promisee may have been better off had the K been specifically enforced

- where cost of performance exceeds value of performance, then specific performance will leave person better off – gives promisee bargaining power – can ask for $59,000 or will make you pay $60,000 – but, damages may only be $15,000 – might force promisor to pay more

3) Gives Promisee the Power of Control - order of specific performance gives promisee the benefit of the breach or prevents promisor from capturing the benefit of the breach  

4) Specific Performance Does Not Necessarily Preclude What Looks Like an Inefficient Breach b/c can negotiate for an efficient outcome – can take performance and resell it – can release entitlement or resell performance to third party

5) Expectation Damages Are Calculated As of the Date of Breach: Specific Performance Gives the Promisee the Value of the Performance as of the Date of Trial – this might matter in certain cases – value of performance might matter when value different b/w these two dates, so person might prefer one remedy as opposed to the other 

- ex: the car – damages awarded won’t help you get the car if as of date of breach it was worth $20,000 and as of date of trial the car is worth $30,000 (original price $15,000) b/c your damages would only be $5,000

The Case of Mary Clark, A Woman of Colour: (pp 199-201)

Facts: Mary was an indentured servant (after the Civil War) bound to ( for 20 yrs.  She breached K, claiming illegal detainment.

Holding: Specific performance not a remedy for contracts of personal service as it would serve to degrade the performer into a state of slavery.

Lumley (() v. Wagner ((): (pp 203-207)

Facts: ( signed a K w/ ( to sing at his opera house and to sing nowhere else (the negative covenant).  ( was offered more money from Gye and his theater, so she breached her covenant.  ( sued for an injunction 

Holding: Court granted the injunction for the negative covenant not to sing anywhere else.  Had this promise not been in the K, there would have been no injunctive relief, so this case is clearly on the line.  In fact, it does seem tantamount to s.p. since if she sings nowhere else she must sing for ( if she wants to sing at all.

- However, ( can get out of her K w/ ( and sing at the other opera house through negotiation.  Thus, specific performance compels negotiation and the courts don’t have to worry about what expectation damages would look like.

Note: Court is ambiguous on whether you could actually read in a negative covenant from the affirmative covenant – b/c singing at one opera house means you are not singing at another (dicta and not the rule)

Dallas Cowboys Football Club (() v. Harris ((): (pp 219-224)

Facts: ( had signed a K w/ the Rams that got assigned to the Dallas Cowboys.  ( did not want to play for that team, so he breached the K and signed w/ the Dallas Texans.  ( sought an injunction to keep him from playing for the Texans.

Holding:  ( is unique – he doesn’t have to be the only one, he must just be difficult to replace.  An injunction granted if person/service is roughly unique and difficult to replace on the market (this reasoning serves the Wagner case well).

While this does seem coercive, in that ( can either play for the Cowboys or not play his chosen profession, presumably both he and Wagner could negotiate a release from their Ks – very close to the line although injunctions not awarded willy nilly (must satisfy test) 

III.
Tortious Interference with Contract

Def:  The tort of inducing breach of K

§766.  Intentional Interference with Performance of Contract by Third Person

One who intentionally and improperly interferes with the performance of a contract (except a contract to marry) between another and a third person by inducing or otherwise causing the third person not to perform the contract, is subject to liability to the other for the pecuniary loss resulting to the other from the failure of the third person to perform the contract.

4 Elements
1) Intention

2) Improper Interference

3) W/ A K

4) That Causes Pecuniary Loss

Intention: seems to relate to knowledge of existence of K, but only need to know facts even if you are mistaken about whether there is really a K there – doesn’t have to be specific

Impropriety: what does that mean? – it seems that whenever you induce someone to breach it is prima facie improper – you must come up w/ an excuse/defense – gives cts a lot of leeway - murky

Interference: usually clear – inducement to redirect performance – could also be preventing someone from performing (imprisoning person so can’t perform for ex)

Contract: on Texaco facts, it is not even clear if there is a contract – doesn’t even have to be tangible

Pecuniary loss: loss due to breach – Texaco: loss of oil reserves – price of stock

Lumley (() v. Gye ((): (pp 258-259)

Facts:  Continuation of Lumley v. Wagner.  ( sued ( for inducing Wagner to breach the K.

Holding: “He who maliciously procures a damage to another by violation of his right ought to be made to indemnify.”  You can be held liable for tortious interference w/ a K.

Why important:  

1) Seems to go against the Theory of the Efficient Breach

2) Aren’t markets all about trying to hurt your competitor

3) Collapses personal and property rights – usually you only sue people party to the K

4) Double recovery barred – you have a question of how to allocate the liability

Texaco (() v. Pennzoil ((): (pp261-269)

Facts: There was a K b/w ( and Getty Oil for the purchase of their oil.  ( claimed that ( tortiously interfered w/ the K causing Getty to breach and sell to (.  ( sued for damages.

Holding:  follow the Restatement.  3rd party is liable if they caused the breach.
FORMATION

IV.
Mutual Assent

Mutual assent is offer and acceptance w/in the rubric of the objective theory of assent

Focus is on the reasonable, objective person standard

Evaluation of Ks
1) Language

5) Completeness


9) promisor’s interests

2) Reliance

6) Reasonableness of Terms

3) Custom

7) Negotiation

4) Formality

8) Definiteness


A.
The Objective Theory of Assent

3 Perspectives
1) Promisor’s perspective: irrelevant

2) Promisee’s perspective: must also think they are assenting

3) Reasonable Person’s perspective: as long as a reasonable person would believe that what happened would be considered assent then it is

Promisee’s Reliance: useful in showing what the promisee believed.  Then show that the promisee is a reasonable person.

Incentives:  it incentivizes the promisor to be clear and to take precautions against people relying on/believing they have a K – in this way, people can then reasonably rely on Ks b/c if the promisor didn’t want it to be a K, they have the incentive to tell you so

Embry (() v, McKittrick Dry Goods Co. ((): (pp 276-280)

Facts: ( working w/o a K.  ( told ( he wouldn’t work anymore w/o a K and ( told him not to worry about it and to go back to his job.  ( assumed that he had a K, ( then let him go and denied the existence of a K.

Holding: (’s intentions DO NOT matter.  If a reasonable person would believe a K was formed, then it is a valid K regardless of the (s intentions (secret intentions).

- thus, the promisor’s intent is irrelevant, the promisee must believe that there is a K and a reasonable person must believe that there is a K

Lucy (() v. Zehemer((): (pp 282-289)

Facts:  Both men drinking in a bar.  ( offered $50,000 for (’s farm.  ( wrote him an I.O.U., he says in jest.  ( sued for specific performance.  ( denied the K.

Holding: We look to an objective standard of what was written down.  Would a reasonable person believe that it was a K and we say yes.  The intent of the promisor is irrelevant and the promisee obviously believes there is a K here.

Elements: formal, reliance, complete, definite, negotiation involved, terms are reasonable

- these make it easier to accept that there is a K here

Incentives for people to be careful – don’t sign things in bars

B.
Offer

1.
Preliminary Negotiations (See RSC §§ 26-27; UCC §§ 2-204,206, 305, 308, 309, 310)

Nebraska Seed Co. (() v. Harsh ((): (pp 291-293)

Facts: ( sent out letter stating that he had approx. 1800 bushels and asked for $2.25/each.  ( wrote back saying they wanted the seed.  ( refused to deliver.  ( sued for expectation damages.  ( denied the K.

Holding:  This is merely an invitation to treat, a proposal.  The offer was when ( wrote back saying they wanted the seed and ( did not accept.

Elements:
1) Lacked Definiteness: didn’t fix a time for delivery – only approx. 1800 bushels, need exact amt.

2) Unreasonableness: it wouldn’t make sense for the ( to bind himself.  If he sent out a hundred of those letters, he certainly couldn’t fulfill 100 orders

    - what would a reasonable person believe about the promisor’s self interest
    - price quotes are advertisements and not offers

Leonard (() v. Pepsico ((): (294-302)

Facts: ( sued ( for a Harrier jet in it’s Pepsi Stuff commercial.  ( denied the commercial was an offer.

Holding: The commercial was an advertisement and not an offer

1) Not Sufficiently Definite: the terms of the commercial refer you to the catalogue

    - however, the ct seems to suggest that a catalogue is also an invitation to treat and that they are not liable for supplying anything listed in there either

2) This is Clearly a Joke

    - TERMS: note serious – you can’t get a jet for $700,000 whereas $50,000 for the Zehmer land was reasonable

    - LANGUAGE is not unambiguous – there is no disclaimer

Empro Manufacturing Co (() v. Ball-Co Manufacturing ((): (pp 306-308)

Facts: ( sent ( a “letter of intent” to buy the (’s assets but left escape hatches so that they would not be bound.  However, ( eventually balked at the K and ( sued to try to enforce it.

Holding: 

1) Language: “letter of intent” are not the magic words.  People sign preliminary negotiations all the time to try to inspire confidence in the other side, while still retaining negotiating room.  

    - the parties did not use specific language stating that they did intend to be legally bound

2) Empro’s Escape Hatches:  

    - promisor’s interest: doesn’t make sense to have a one sided agreement where only ( is bound

3) Indefinite:  ( wanted clarity on the terms of security

    - no meeting of the minds on this b/c terms never fully negotiated – completeness/definiteness missing, so unlikely to be a K

Texaco (() v. Pennzoil ((): (pp 309-314)

How is Texaco a K?
- this case was originally decided by a jury whereas Empro was decided by a J as a matter of law – once the jury found that there was a K, the appellate ct wouldn’t take that away – they said it was an issue for the jury

GO BACK THROUGH THE CASE AND GET ALL THE STUFF OUT OF IT (CASEBOOK BRIEF)



2.
Revoking an Offer (See RSC §§ 25, 35, 36, 37, 42, 43 & UCC §2-205)

Rule: An offer can be revoked up until the time of acceptance.

- Doctrine of Consideration: When an offeror is making an offer to hold offer open for x amt. of time, the offeror is not receiving consideration on that offer.

The UCC does differ from the common law rule, but there are specifications (in writing, etc) – so, firm offers are not enforceable as the general rule for case law – offers are always revocable in the common law tradition

Dickinson (() v. Dodds ((): (pp 314-318)

Facts: ( offered to sell house to ( for 800L, where the offer stated it would be left open until Feb. 12.  ( didn’t tell ( he wanted to buy house right away and ( revoked offer before he accepted although it was still before Feb. 12.

Holding: An offeror can revoke an offer any time before acceptance and does not have to leave the offer open.  Also, a notice of revocation must be given, but it doesn’t have to be formal.


C. 
Acceptance

3 Forms of Acceptance
1) Return Promise: Make a promise in return for the offeror’s promise

2) Performance: Any other act: performing an act can count as acceptance

3) Silence/Omission: counts at least in theory

Usually you must communicate your acceptance, but there are weird cases where the law says you don’t have to give communication/notice of your acceptance

Notification: RSC §54: Acceptance by Performance: Necessity of Notification to Offeror (pg 342)

Distillation: There is no obligation to give notification if offeree is invited to accept by performance unless the offeree has reason to know that the offeror has no adequate means of learning of the performance and therefore acceptance

- the offeree must use reasonable efforts to notify offeror or offeror must have said acceptance not necessary and offeror must learn of acceptance in reasonable time if offeror doesn’t have means of learning of the performance

- so, the K is there if you perform, but you must still notify w/in reasonable time – so, if offeree performs and then revocation happens before notification, as long as notification w/in reasonable time, there has been acceptance and there is a K

Considerations in Deciding Acceptance
1) Language

2) Cost of Notification – how costly is it to make offeree notify

3) Interest in Promoting Reliance

4) Benefit of Notification to Offeror



1.
Acceptance by Correspondence (See RSC §§ 63, 64, 65, 66)

Mailbox Rule:  An acceptance is effective upon dispatch (when you send the letter, you have accepted)

- you must use reasonable means of sending it (See pg. 325)

This puts the risk on the offeror, b/c they may try to revoke and they may already have a K

Default Rule:  the mailbox rule is merely a default rule.  The offeror can determine when they say acceptance has been given – can write into the K that acceptance won’t be effected until the offeror receives it, etc. – you can always opt out of the mailbox rule.



2.
Acceptance by Performance (See RSC §§ 30, 32, 54)

2 Issues: Functional
1) Can you have acceptance w/o notifying the offeror in any way that you have accepted

2) Does part performance ever qualify as acceptance – if so, when

Partial Performance:  The case book seems to suggest that partial performance never counts as acceptance, but the Restatement seems to suggest that partial performance could count as acceptance.

- policy perspective: not clear that part. performance should count as acceptance b/c you could say that the offeree assumes the risk of revocation.

Carlill (() v. Carbolic Smoke Ball Co. ((): 

Facts: ( put an ad in the paper that said if you used his smoke ball as directed and still got the flu (or other diseases) that he would pay you 100L.  ( also said that 100L was deposited in the bank to show the seriousness of the offer.  ( after reading ad bought a ball, used it and still became sick.  She sued for the 100L.  ( said it wasn’t a K.

Holding: 

1) Is it a K:  it is not a joke, it is sufficiently serious, w/ the clause about money in the bank.  It was definite, 100L.  It is reasonable b/c they are taking on the potential liability for a trade off in increased sales.  It is reasonable to expose yourself to unlimited liability (a K w/ the world) if it increases your sales.

2) Acceptance: Lindley: there must be performance and notification (given when she went to claim the $)

    - Bowen: no notice of acceptance is needed – once you have performed the conditions the ( requires, you have accepted and notice is unnecessary

The difference b/w the Js is whether notice is necessary – this makes a difference if there is a case where a person performs but has not yet notified.

Notification Eval in Carbolic: 1) no language about requiring notification

2) Not in offeror’s interest to require notification b/c too costly for offeree

    - also, the case of the lost dog, it wouldn’t make sense to have a written notification

3) Interest in promoting reliance

White (() v. Corlies & Tift ((): (pp 344-346)

Facts: ( and ( talk about building office suite for (.  ( thinks he has a K to build suite in pine and purchases lumber.  ( writes back and asks for walnut before ( has told them he has accepted their original offer.  (So change made in original offer before ( has given notification of his acceptance although he has partially performed).  

Holding: (’s estimate on the job was not the offer.  The note from the (s telling him to go ahead (to which he never responded) was the offer.  The note was ambiguous at best about whether the ( wanted notification of the acceptance.  So, partial performance does not count as acceptance, notification was required.

Petterson (() v. Pattberg (():
Facts: ( made agreement w/ ( that if he paid off his mortgage by May 31, he would knock $780 off the mortgage.  ( came to house w/ money and tried to pay, but ( refused to accept, saying he sold the mortgage to someone else.

Holding: An offer can be revoked at any time, no matter how soon before performance.  Performance was actually handing him the money and ( revoked before then.



3.
Acceptance by Silence (See RSC § 69)

General Rule: If someone sends you something and says you are deemed to accept by keeping them and saying nothing or by not sending them back, you are not bound to accept

- the exceptional case is Hobbs where there were prior dealings that make it reasonable that silence meant acceptance

    ( the Restatement 1(c) says that there can be acceptance by silence when the court thinks it is reasonable

- However, Restatement says that if you take advantage of the property/derive benefit from it, then you have accepted and you are bound

Basic Problem: If you have a rule that says silence can be acceptance, then you run the risk of binding people to contracts that they would rather reject.

Incentives: you incentivize people to propose Ks in this way, by saying you are deemed to accept if you don’t reject, and these Ks people would rather not be bound to

Hobbs (() v. Massasoit Whip Co. (():

Facts: ( had a standing agreement to send eel skins to (.  ( sent a batch and never heard from (, assumed acceptance.  ( tried to get paid and ( said they hadn’t accepted and they had destroyed the skins.

Holding: Whatever the intent of the offeree, if a reasonable person would think and the offeror did think that silence was a signal of acceptance of the offer, then failure to notify otherwise is acceptance and offeree is bound by the K.

- You get here in this case b/c of the standing offer b/w ( and (. – w/ a standing offer, it is reasonable to assume that if the offeree says nothing, then they are accepting the skins.


D.
Disclaimers of Intention to be Legally Bound

Reasons for Having Disclaimers: Why it Makes Sense to Put the Cost of Risk on the Consumer
        1) Unforeseeability – would justify limiting damages, but beyond Hadley v. Baxendale – not liable for anything “...even if advised of the possibility of such damages.”

        2) Can’t respond to a communication of damages beforehand – unlike Hadley b/c can hear of damages, but cannot do anything about them beforehand – can’t take extra precautions, etc

        3) Lotus will lose sales if their program is too buggy – damages won’t be necessary to deter breach b/c they will take precautions against breach anyway so that people buy their product

       * 4) Might want consumer to take precautions against loss (Lotus says that you are advised to verify your work)

        *5) Even if the promisee can’t minimize the loss (can’t take any steps to reduce the loss) they might be in the best position to insure against the loss – they would know the magnitude of the loss – person who can predict loss best should bear it – if can predict it, it will be less costly for them to insure against it b/c they will know how much to buy – might be in better position to buy insurance against the loss

- either 4/5 will make the promisee the superior risk-bearer

Even if there is express language asking not to be legally bound to a K, this may not preclude mutual assent to the K

Reasons:
1) Ambiguity in the Language: ct isn’t satisfied that the written lang. truly reflects the parties ideas 

    - ex: employee handbook – if it promises that they won’t fire person w/o just cause, then that seems to be a promise on which the employee can rely, so courts will ignore any disclaimer clauses

2) Parties Conduct: if there is something in their conduct which tends to override the disclaimer, then the cts will ignore the disclaimer

    - see Evenson v. Colorado Farm Bureau Mutual Life Insurance Co

    - ex: if the employer acts as though the policies are mandatory, if they are mandatory in practice

3) Disclaimer is not sufficiently clear or conspicuous
    - if it is not clear or is in fine print or in the back of the handbook, not enforced

    - see: Ferrera v. A.C. Nielson

V.
Consideration (See RSC §71)

Definition: Consideration is something that must be bargained for:

1) Sought by Promisor – must be something that induces the promise

2) Given by Promisee in exchange for promise – it must have been meant to induce the promise

Note: the consideration does not have to be valuable ($1 is usually minimum in US courts)

Unilateral v. Bilateral K:
1) Unilateral K: where a promise is given in return for a performance rather than a counter-promise

2) Bilateral K: where a promise is given in return for a counter-promise


A.
Bargains and Gratuitous Promises (See RSC §§ 24, 71, 79, 81)

In General:  Courts do not like to enforce promises to make a gift

- Courts enforce promises that look like commercial exchanges

Courts can get around the Doctrine of Consideration for Gratuitous promises by using the Doctrine of Promissory Estoppel as long as the donee has relied on the promise.

Johnson (() v. Otterbein University ((): 

Facts: ( promised to give ( $100 in exchange for their promise to use it to pay down their debt.  ( later refused to make good on his note.  ( sued for the $100.  ( said no consideration, so no K. 

Holding:  There is no consideration.  This is a promise to make a gift, and we don’t enforce those.  These reciprocal promises were not enough b/c there was no benefit to ( & ( did not rely on promise to its detriment as they had to pay off their debt anyway.

- There must be a benefit to the promisor or a detriment to the promisee. 

Policy Concerns: 1) maybe donors want the flexibility to back out – maybe have a change in personal circumstances or they don’t like the direction the university has taken, etc

2) but, maybe donors would want the beneficiary to be able to rely on their promise

    - in response to this concern, some courts have upheld promises where the charity promises to do something that looks like consideration such as put up a plaque

Hamer v. Sidway (the Uncle/Nephew case): (pp 608-613)

Facts:  An uncle promised his nephew $5000 if he quit drinking, smoking & gambling until he was 21.  The nephew did this, fully performed, and contacted his uncle when he was 21.  ( said he was keeping money safe for ( until he though he was ready for it.  ( died and ( sued his estate for the $5000.

Holding:  There is consideration.  There was adequate consideration in that the ( gave up his rights.  Also, it seems that the uncle received a benefit in knowing that his nephew was on the right track.

Policy Considerations:  1) promises to family are not usually legally binding

2) however, there is evidence that this promise was serious, that uncle really did want to induce nephew to give up bad habits – spoken in front of many family members, etc (also makes it formal)

3) promise was reaffirmed in writing, so it is formal here too

Dahl (() v. HEM Pharmaceuticals Corp ((): (pp 615-616)

Facts: ( enrolled in an experimental program to test a new drug b/c the ( promised to continue supplying drug for 1 year after the study ended.  At the end of the study, however, ( stopped supplying the drug.

Holding: There is consideration.  ( promised to participate in the study, ( promised to supply the drug.


B.
Past Consideration

Rule:  If the consideration precedes the promise, then the promise is not enforced.

- Past consideration does not suffice for enforcement of a K

Moore (() v. Elmer ((): (pp 619-620)

Facts: ( promised to pay (’s mortgage if he should die before 1900 as ( predicted.  ( did die before 1900 and ( sued for her mortgage balance.

Holding: There is no consideration.  The promise to pay for the mortgage was not a payment for the sittings or anything else.  It amounted to a promise to make a gift b/c she provided no consideration at the time of the K.  If there was no demand of payment at the time of the “consideration”, then it cannot later count as consideration for another promise.

Note: If there was an implied promise to pay – then the consideration – then an express promise to pay, the courts will enforce the express promise to pay as a working out of the earlier implied promise that did occur before the consideration – in this way, the consideration is not past consideration.

C.
Moral Consideration (See RSC § 86)

General Rule:  Moral consideration does not entail legal consideration.  The courts do not force you to live up to your moral requirements; there is a difference b/w moral and legal obligations.  However, the courts do have lattitude under §86 of the Restatement to do what justice requires, so there is a sort of exception to this rule.

Mills (() v. Wyman ((): (pp 620-624)

Facts: ( took care of (’s son when he was ill, incurring expenses.  ( wrote to ( saying he would pay for the expenses but later refused.  ( sued ( for the expenses incurred.

Holding: There is no consideration but past consideration.  ( promised to pay after the services were rendered.  (’s moral obligation to pay does not constitute consideration.

Webb (() v. McGowin ((): (pp 629-632)

Facts: ( (working in factory) saved the life of ( (owner) by going over the side of the rail w/ the stone block to divert its path.  ( was injured and unable to work.  ( promised to pay ( $15/wk for life, which he did until his death.  ( sued to recover the $15/wk from the estate.

Holding: Although the original promise was w/o consideration, it had already been performed.  The ( was merely asking that the promise continue to be enforced and not that it be enforced originally.  ( obviously intended to be bound by this promise and there was no indication that he ever wanted to revoke.  So, moral consideration is enough if the promisor has received a benefit or the promisee has incurred a loss.

- The court can enforce promises as justice requires under RSC §86.


D. 
Compromises (See RSC § 79)

In General:  Courts/the law favor(s) compromises.

Dyer (() v. National By-Products, Inc ((): (655-658)

Facts: ( was injured in a work-place accident.  In exchange for not bringing a suit, ( promised ( lifetime employment.  However, it ultimately turned out that (’s claim would have been invalid, so ( permanently laid off (.  ( sued for breach.

Holding: Good faith forbearance of a claim to litigate (if ( believed claim to be valid on a good-faith basis) is sufficient consideration to enforce a settlement K.

- *The promise not to litigate an uncertain claim is consideration even if it turns out to be invalid

    ( it is a bargain b/c it is a trade off of risks – risk litigation if you don’t know the validity

    ( even if claim later turns out to be invalid, the courts like to encourage settlement.  Neither party knew whether the claim would succeed for sure, so they both had incentives to settle to avoid uncertainty and possible litigation costs.  Promisor cannot revoke his promise b/c s/he discovers different info later.  This would not encourage people to settle; we need people to be able to rely on settlement Ks.


E.
Pre-existing Duty/Contract Modification

Rule: Contract modifications must have consideration.

You can get around this doctrine by:

1) Finding “Nominal” Consideration – the sailors could promise to wash windows now too

    - purely nominal won’t work, but something just beyond it will

2) Rescind Original Agreement: parties can mutually agree to rescind the original agreement and sign a new one

    - each party agrees to waive rights under original K and those waivers count as consideration for each other – then they can create a new K

2 Forms of K Modification
1) One party promises to pay the other more than to which they were originally entitled

2) One party promises to accept less than they were originally entitled

3 Rules of K Modification
1) Pre-existing Duty Doctrine (Common Law Approach)

     - the promise to do what you are already obligated to do does not count as consideration (holdup problem – promise has been extracted from promisor by coercion)

2) Restatement §89 Approach

    - consideration w/ 3 exceptions a) fair and equitable, b) statute, c) justice requires enforcement

3) Good Faith Approach (UCC § 2-209)

    - no consideration needed for modifications made in good faith

Policy Considerations:
1) Precautions: If the sailors know that they can benefit when their friends desert, then they have less incentive to take precautions against desertion by fellow crewmates.

    - view from the perspective of future people’s behavior
2) Relationship-Specific Investment: the amt. you will lose if they breach/the amt you will be willing to pay or your investment will be lost

    - ex: if the cargo is worth $1 mil., the captain will be willing to pay up to $1 mil – you will lose money, but not as much as if they would breach b/c you will lose $1 mil if they breach – the sailors could take away everything that you stand to gain

        ( the upper bound of what the captain would be willing to pay is the value of the investment

        ( however, the captain really only has to pay a little more than the value of their next best opportunity, which may not be nearly 1 mil (probably only a little better than what you were paying them to begin with)

    - this is also troublesome b/c it makes it more difficult to predict your labor costs

    - also, it makes it difficult to choose b/w parties

- overall, this serves to keep people from entering the shipping business and from shipping a load of valuable cargo (will break it up or will find other transportation) – neither is good

Holdup Criteria
1) Credible Threat

2) No Substitutes: Difficult to Obtain Substitute Performance

3) Legal Remedies Inadequate (for promisor): either sailors disappear or they have no assets 

4) Relationship-Specific Investment

Holdup Concerns: Courts do not uphold promises that result from threats to breach b/c

1) Discourage Investment – don’t want full value to be expropriated

2) Uncertainty/Loss of Transparency – makes the value of Ks uncertain

    - won’t know what your labor costs are

3) Precautions – re-negotiation may remove precautions taken under the original K

    - colleagues under original K would discourage other from deserting b/c they would have to do more

        ( but, if you know that if someone leaves/deserts that you can just holdup for more money, you will no longer take precautions against someone deserting

4) Increased Transaction Costs – haggling time & time is money

    - a new transaction cost every time you have to re-negotiate

Note: the Doctrine of Duress takes care of the holdup problem better than the Doctrine of Consideration b/c the Doctrine of Consideration can be circumvented by nominal consideration or a rescinding of the original agreement, neither of which address the policy concerns surrounding a holdup

Stilk v. Myrick: (pp 634-635)

Facts:  2 crewmen deserted a ship.  The captain promised to divide their wages among the remaining crew if new crewmen could not be procured.  They could not.  However, upon returning to port, the captain refused to pay the men the increased wage.

Holding: Modifications to Ks must also have consideration.  There was no consideration here, b/c the crewmen were promising to do what they already were Ked to do: pre-existing duty doctrine.  The Ked to do whatever was necessary to return the ship to port including in any ER situations.

Alaska Packers Ass’n (() v. Domenico ((): (pp 636-637)

Facts: (s signed K to fish for ( for $50/day + 2¢/fish.  (s then claimed that the nets were defective and demanded $100/day or they wouldn’t work.  ( could find no other fishers, so agreed but then refused to pay that price at the end of the season.

Holding: No consideration, so no enforceable modification.  Also, a modification cannot be a coerced re-negotiation of a pre-existing K by one party only.  

Holdup Concerns: 

1) Credible Threat: they may have been bluffing b/c there was nowhere else to go, but maybe they would have breached out of spite – at least some concern that they were serious

2) No substitutes: it was already the salmon season and there was no one else around in AL

3) Inadequate Remedies: these guys were poor immigrants – no money from a lawsuit

4) Relationship-Specific Investment – would have to pay them the $100/day or lose the ability to profit from that salmon season – by breaching, the co. would lose the investment in the new factory and in the fishing expedition as well as profits for that season

Sample Evaluation Under the Three Rules of K Modification
Use Alaska Packers, but assume that the nets were defective.

1) Pre-existing Duty Doctrine:

    - Are they promising to do more than they originally promised to do?

        ( If they originally promised to work w/ existing equipment, then no.

        ( If they originally promised to work w/ good equipment, then yes

2) Restatement §89: if the nets were defective and that affected the # of fish that they caught

    (a): fair and equitable – the modification is enforceable if it is fair and equitable: they may not have anticipated defective equipment w/ which to work – perhaps neither party had it in mind that they would work w/ defective equipment

    (c): justice requires enforcement – if the fishers relied on the promise for more money

- if the modifications were made b/c of an unanticipated change in circumstances, then it is possible that the modifications would be enforced even w/o consideration

3) UCC § 2-209: modifications DO NOT need consideration if they are made in good faith

    - The question is was there good faith?
    - This is good b/c it gets you to about the restatement b/c it is good faith to ask for more money when unanticipated circumstances arise

    - also, this cuts transaction costs b/c you don’t have to plan for every possible circumstance, you just modify if they do arise – people can respond to unforeseen circumstances

    * remember though, the UCC only governs goods, so this is just a theoretical discussion

Brian Construction & Development Co (() v. Brighenti ((): (pp 644-647)

Facts: ( was a construction co that entered into a K w/ ( subcontractor where ( agreed to perform excavation work.  When it was discovered that significantly more work at significantly more cost would have to be done, ( orally agreed to pay ( the cost + 10%.  ( agreed and began performing, but then refused

Holding:  When and unforeseen, burdensome condition arises during the performance of a K, the promise of additional compensation in return for the promise of the additional work being undertaken is a separate, valid agreement. So, there is consideration and modification is OK.

VI.
Formalities

One proposed purpose to having consideration as part of a binding agreement is that it serves as a type of formality

- it is a symbol that the parties want the K to be enforced

- however, the cases seem to suggest that consideration is not just a formality as nominal consideration is not acceptable

There are other formalities that need complied with, such as being put into writing (in some cases, etc)

2 Main Reasons to Study Formalities:
1) Academic Reason:  how the Doctrine of Consideration can be understood as a formality

    - especially serves the channeling function

    - but, again, nominal consideration not accepted

        ( See Schnell v. Nell (below): gratuitous promise + nominal consideration = not enforced

2) Some Ks Need to Comply w/ Certain Formalities in Order to be Enforceable

    - ex: be in writing, Statute of Frauds

A.
The Functions of Formalities

4 Functions of Formalities:
1) Evidentiary: help to prove that the promise was made

2) Cautionary:  takes more time to compile a formal promise, takes more time to write an initial on every page, etc

    - the effect of these formalities is that they encourage you to think about it before entering the promise

3) Channeling: some formalities are required b/c they are a way of signaling to the courts that this is what the parties want you to do now

    - ex: a seal is a symbol to the court that legal enforcement is required

    - formality channels conduct into certain areas: ex: things under seal = enforced vs. things not under seal = not enforced

4) Clarification: it encourages both parties to clarify their terms

    - clarification is for third parties (such as courts – similar to evidentiary function) and for the principle parties themselves

        ( makes parties think about the terms themselves, clarify terms to the parties themselves (mutual assent, etc then)


B.
Seals (See RSC §95, UCC § 2-203)

Their function was to serve as consideration.  The formality became routine, so it lost its value.


C.
Nominal Consideration & False Recitals of Consideration (See RSC §§ 71, 87, 88)

In General: The courts will not accept nominal consideration, but they will accept a recital of consideration, a line that state that consideration was given for this promise.

Schnell (() v. Nell ((): (pp 672-674)

Facts: (’s W promised ( and 2 others $200/each upon her death.  Since she had no money when she died, the will was null and void.  The ( then promised them the $200 in consideration for 1¢ from each.  He then refused to pay the money.

Holding: Nominal consideration does not count.  You can’t give 1¢ in exchange for $200, even though the K in writing, signed and under seal (various formalities to import seriousness).

Smith (() v. Wheeler ((): (pp 677-678)

Facts: ( and ( drew up an option K where ( had 1 yr to buy (’s property w/ a recital of $1 as consideration.  However, ( said $1 never actually paid and now he was going to sell to someone else.

Holding:  If the recital of consideration gives rise to an implied promise to pay, then the K is binding even if the consideration was never actually tendered.


D.
Written Expressions of Intention to be Legally Bound (pp 679-680)

Some states (eg PA) have enacted statutes where if a promisor puts the promise in writing and includes a statement that they intend to be legally bound that the K is enforceable even w/o consideration.

- However, this must be done by statute and is not the rule generally – it is a way to contract around the default rules, but only if permissible by state statute.


E.
The Statute of Frauds (RSC §§ 110, 125, 129, 130, 139, 143; UCC § 2-201)

The Statute of Frauds says that certain classes of Ks (w/ exceptions) must be in writing or they will not be enforced, even if there is consideration, etc

3 Main Statute of Fraud Categories
1) Ks for Sale of Land

2) Ks Not to be Performed w/in a Year

3) Guarantees

2 Exceptions: Exceptions are only to the requirement that the K be in writing and signed, the other K criteria (mutual assent, consideration) must be met

1) Common Law Part Performance Exception

    - some evidence that the promise was made – not going to do this unless you think you have a K and you have concern about reliance

2) Reliance: not fair

    - if in reliance on the K, the offeree conferred a benefit on the offeror 

Boone (() v. Coe ((): (pp 491-494)

Facts: (s were orally promised a house, a barn, and a sharing of the crop if they would move from their home in KY to TX.  When they got to TX, ( repudiated and they went back to KY.  (s sued for expenses incurred in reliance on the promise.

Holding:  There is no recovery for a K governed by the Statute of Frauds unless the offeror benefited.

K governed by the Statute of Frauds b/c performance of the K was not to be performed w/in one year (they had a yr after they got there, & they got there months after the promise made – so 1+ yr from offer).

One exception to the land statute portion of the Statute of Frauds is if the offeree, in reliance on the K, has made substantial improvements to the land – then the K is enforced.

Riley (() v. Capital Airlines ((): (pp 495-498)

Facts: ( had an oral K w/ ( to supply them w/ water methanol (a good = UCC) for a term of 5 years.  ( then refuses to honor K saying barred by statute of frauds.  ( tries to argue the specially manufactured exception (UCC §2-201(3)(a)).

Holding:  B/c it was not to be performed w/in one yr, it is governed by the Statute of Frauds.  However, ( may recover expenses incurred in a good faith reliance on the K (purchase of expensive equipment).

Also, in this case, ( had accepted and paid for some goods.  There is a UCC exception that even w/o a written K, if the buyer accepts the goods, they must pay for them and conversely, if the seller accepts payment, then they must supply them.  

- thus, part performance only goes so far as to get you the damages for the goods already accepted or already paid for.

VII.
Promissory Estoppel
Promissory estoppel is an alternative way to enforce a K (outside of the K law of formation)

3 Ways to Enforce Promises
1) Promissory Estoppel – promise isn’t part of a standard K

    - basically enforcing a K that the offeree has relied upon w/o consideration 

        ( enforcing promises where there was an unbargained for detrment

2) Tort Law – can enforce things that look like promises through tort law

    - ex: misrepresentation: representation looks like a promise  

        ( ex: misrepresentation in promising you a franchise (See Red Owl)

3) Law of Restitution/Unjust Enrichment

    - alluded to in Boone: had Boone improved the land, gave a benefit to the offeror

Essential Elements: RSC §90
1) Promise

2) Reasonable Expectation of Reliance on Promise

3) Promise is Actually Relied on (except charitable subscriptions and marriage settlements)

4) Non-enforcement Would Lead to Injustice

*Note: The remedies may be limited as justice requires (ct can give whatever they want – eg reliance damages – not always expectation damages)

Preliminary Negotiations, firm offers, gifts to charity, promises to family members, & K modifications may be enforceable under promissory estoppel

* Note: promissory estoppel claims rarely succeed b/c the courts say that the reliance wasn’t reasonable
- however, for purposes of the exam, you should consider a promissory estoppel claim as an alternate means of enforcement (look for disclaimers that would bar this)

A.
Overview and Selected Cases (See RSC §§ 87(2), 90, 526, 530)

Feinberg (() v. Pfeiffer Co ((): (pp 716-721)

Facts: ( told ( they would give her a pension whenever she decided to retire.  ( retired 2 yrs later (in full health) and received pension until 1956 when new pres. took over and revoked it.  There was no consideration, but ( relied on promise in quitting while still able to work.

Holding: The elements are satisfied: was a promise, could expect that she would rely on promise when making decision when to quit, she did rely on the promise, justice requires enforcement as she would lose her source of income now when she can’t work.

Firm Offer Cases:  a firm offer is when person has made an offer, but it is not clear if it was accepted before it was retracted

- usually, the common law does not enforce firm offers, but the firm offer was held to be binding in Drennan Paving

James Baird Co (() v. Gimbel Bros. ((): (pp 722-724)

Facts: Construction K.  ( offered to supply linoleum for a set price to the winner of a construction bid.  ( used (’s bid, b/c it was the low bid, in his calculation of costs and won the K.  After winning K, ( informed ( that there was a miscalculation and the price would be double.  ( said he would accept the bid at the original price.  ( refused.

Holding:  (J. L. Hand): There was no acceptance so no K.  Also, ( did not have to rely on (’s bid; ( had no way of knowing if ( relied on his bid or not.  B/c didn’t have to take (’s bid, he did not accept by performance.  So, firm offers are not binding. (rule changes in Drennan)

Drennan (() v. Star Paving ((): (pp 725-728)

Facts: ( gave ( a bid for the subcontracted out paving work in a construction K.  ( used (’s bid b/c it was the lowest (he named him as the subcontractor in his K bid).  When ( called to tell him he was awarded the K, ( told him the bid was wrong and it would be at least double.  ( demanded the orig. bid; ( refused.

Holding: A firm offer is binding.  

The elements are satisfied: there is a promise to supply at that price; you know and want the person to rely on your bid b/c you want the subcontracting work; the person does rely on your bid; justice requires enforcement b/c otherwise, the ( takes a loss on your mistake.

Policy Considerations:

1) Promisor’s Perspective:  it makes sense from the promisor’s perspective to have a firm offer binding b/c you want the promisee to be able to rely on your bid.

    - however, the promisor will be bound w/o notice, so can’t put resources elsewhere – this is less of a concern b/c the period w/o notice is very short – in the construction cases they were notified the next day, so you are not losing opportunities

2) Holdup Concern: w/o it being binding, the subcontractor could hold up the contractor after their bid has been accepted 

3) Only offeror is bound by this construction

    - Traynor deals w/ this by saying the offeree must accept w/in a reasonable amt. of time and may not delay acceptance to try to get another bid or to re-negotiate w/ the offeror

    - so, Traynor, in essence, creates a bilateral K: 2 promises

        1) offeror promises to do the work for the given price

        2) offeree promises to use the offeror if the K is accepted 

        ( so, the offeror is bound by the quoted price, but the offeree cannot shop around or re-bid

Hoffman (() v. Red Owl Stores, Inc ((): (pp 732-741)

Facts: ( was approached by ( to run an operation of a franchise of its supermarket.  ( sold his bakery, his house, moved and put up the $18,000.  ( kept increasing the money ( had to put up, but repeated the promise of the store.  ( eventually balked and sued for damages.  However, the agreement was only oral and was unclear if it was a K or preliminary negotiations, no agreement was ever really reached.

Holding: ( relied on the statements made by (.  The elements were met: there was a promise of a store (even if details like profit sharing not discussed); they knew and wanted ( to rely on their promise; ( did rely on the promise (sold bakery and moved, etc); justice requires enforcement (( gave up his bakery and moved into a new house in a new city – he would lose all).

Remedy: Justice requires reliance damages in this case and not expectation damages b/c the agreement was fuzzy.

A rule such as that in Red Owl incentivizes promisors/offerors to be clear about their promises and to provide disclaimers if they do not intend to be legally bound.

- then, promisees/offerees know if they should/should not rely on the promise

    ( the promisee is most likely unsophisticated, so the sophisticated party who knows the rules should be required to inform the unsophisticated party


B.
Promissory Estoppel in the Courts 

No Gilmore Death of Contracts b/c promissory estoppel claims rarely succeed

- the courts usually find that the reliance was unreasonable 

VIII.
Rights of Third Parties

Third parties are NON-PARTIES to the K. (have not assented to terms or provided consideration)

When Can 3rd Parties be Involved in Creating a K?
1) Agent

    - when a third party is an agent of someone else (agency law) – when a person has the authority to affect the legal rights of another person, their principal (ex: employee is agent of employer)

    - the K binds the principal although the agent is the only one involved in the K

2) Trusts: (trustee and one or more beneficiaries)

    - a trustee is a person who holds property for one or more beneficiaries

        ( contractual rights can be a form of property, so contractual rights can be held by a trustee – so, K can be made by trustee that will benefit beneficiaries

A.
Assignment and Delegation (See RSC § 317; UCC § 2-210)

Delegation:
- the performance of a contract can be delegated to a third party

    ( ex: if A promises to build a house for C, A can delegate the building of the house to C

    ( however, there are some cases where you are not allowed to delegate: such as if you are a world renowned builder and that is why B came to you – B will not accept work done by C

Rule: even if you delegate performance, you are still responsible for it

    ( otherwise, you could delegate your responsibilities to someone who can’t be sued (homeless person)

Assignment
Rule: Where a promisee assigns the benefits of a K to a third party, the 3rd party can enforce the K

- rights are a form of property that can be bought, sold, or assigned (given away/transferred)

- assignment sets up third party beneficiaries, but even in the absence of assignment, a third party could claim they were a beneficiary (if assigned, the party is a beneficiary, but assignment not necessary to create a beneficiary)

B.
Third Party Beneficiaries (See RSC §§ 302, 315)

3 Categories of Beneficiaries
    Def: promisee’s intent in obtaining promisor’s promise to perform was to make a gift to the 3rd party or to confer a right to performance upon the 3rd party which performance was not due or claimed to be due by the promise to the 3rd party.

    - if K actually says that they house is being built for C (K b/w A and B) and C has provided no consideration, it is just a gift, then C is a donee-beneficiary

    - RSC: the person claiming to enforce the K is a donee of the promisee (Seaver v. Ransom)

2) Creditor-Beneficiary

    Def: the performance by the promisor must be to satisfy an actual or supposed or asserted duty of the promise to the 3rd party

    - involves commercial parties (no gift being made)

    - B owes C (the creditor) money.  Instead of promising to pay C directly, C gets A to do it – B asks A to do something for C.  C can enforce the promise of A. (Sisters of Saint Joseph)

3) Incidental Beneficiary

    Def: a 3rd party who has paid no value AND there is no intention to confer a K right on that party

    - not entitled to an action on the K: only intended beneficiaries can sue

Modification
An original agreement w/ a 3rd party beneficiary cannot be revoked if:

1) If the 3rd Party Beneficiary Has Assented,

2) If the 3rd Party Beneficiary Has Relied on it to their Detriment,

3) If the original agreement said that it could not be revoked w/o the 3rd party’s consent

2 Issues
1) Who is the 3rd party beneficiary

2) Modification Issues

Seaver v. Ransom: (pp 557-560)

DONEE BENEFICIARY

Facts: ( drew up a will for his W.  She wanted the house to go to (.  ( promised that if she signed the will, he promised to give the house to ( in his will (consideration).  However, (’s will made no provision for (.

Holding: ( is a donee beneficiary and can enforce the K.  

We enforce claims by donee beneficiaries b/c the donor could have assigned the benefit if they wanted to and an assignment of a contractual right is enforced.

Sisters of St. Joseph (() v. Russell ((): (pp 561-567)

CREDITOR BENEFICIARY

Facts: ( was injured on the job and received care from (.  ( sued Aetna for workers comp and they settled in a DCS settlement.  ( sued to get the medical costs from the settlement as a 3rd party beneficiary.

Holding: Argue: language of settlement agreement suggests that Aetna was promising to pay all of (’s costs, including the hospital bills of (.  Thus, ( became a creditor beneficiary under the settlement.

INTERPRETATION

Answers the question how do you know a K has been breached

- you look at and interpret the terms of the K (look at what happened and see if it coincides w/ the terms)

General Policy Concerns: courts seem to be struggling to reconcile 3 conflicting desires

1) Intentions of the Parties: courts want to give effect to the intention of the parties

    - frame argument as the intent of the parties

2) Fair and Just Outcome: courts adopt the meaning that leads to a fair and just outcome

    - try to achieve substantial fairness b/w the parties

3) Incentive Effects: courts consider the incentive effects of the interpretations they adopt

    - devise incentives to clarify their intentions (get less litigation by putting it in writing)

    - but, must balance transaction costs w/ the burden on the courts

IX.
General Principles 

3 Evaluative Criteria
1) Custom

2) Public Policy

3) Circumstances at the Formation of the K


A.
General Principles of Construction (See RSC §§ 200, 201, 202; UCC §§ 1-205, 2-208)

RSC §201.  Whose Meaning Prevails
(1)  Where the parties have attached the same meaning to a promise or agreement or a term thereof, it is interpreted in accordance w/ that meaning.

(2)  Where the parties have attached different meanings to a promise or agreement or a term thereof, it is interpreted in accordance w/ the meaning attached by them if at the time the agreement was made


(a) that party did not know of any different meaning attached by the other, and the other knew the meaning attached by the first party; or


(b) that party had no reason to know of any different meaning attached by the other, and the other had reason to know the meaning attached by the first party.
(3)  Except as stated in this Section, neither party is bound by the meaning attached by the other, even though the result may be a failure of mutual assent.
In a nutshell: if there are ambiguous terms, the K is not enforced unless 1) the same meaning was attached by both parties or 2) they attach different meanings but one party knows what meaning the other party attaches, then the meaning both parties know about is used.


B.
Ambiguous Terms

RSC Rule: When parties have attached the same meaning to terms, then the K is binding.  The meaning that governs is the subjective meaning of the parties.

Raffles (() v. Wichelhaus ((): (pp 378-379)

Facts: ( promised to deliver cotton to ( for 17 ¼ to arrive ex Peerless.  There were 2 ships called the Peerless.  ( was thinking of the Dec. Peerless (cotton: 16 ¾) and ( was thinking of the Oct. Peerless (cotton: 15-15 ¾).  ( didn’t have cotton for ( in Oct. & ( refused to accept cotton in Dec.  ( sued.

Holding: When the terms are ambiguous and the parties assign different meanings, there has been no “meeting of the minds” and therefore no K.

Note: if the ambiguous terms render the misunderstanding harmless, (eg had the ships arrived at the same time, but ( for whatever reason wanted cotton from the ship that didn’t have cotton), then the courts can say that the promise was unconditional, that the promise to deliver cotton ex Peerless was not conditioned on the cotton coming from a particular ship

- courts can use conditional/unconditional promise interpretation to read out portions of the K that would make it ambiguous terms but do not really affect the K


C.
Vague Terms

Weinberg v. Edelstein: (pp 393-397)

What is a dress?

Facts: ( had a restrictive covenant where he promised not to sell ladies dresses b/c ( sold those in the same “mall.”  ( began to sell “separates”  ( sued for breaking his negative covenant.

Holding: RSC §201 doesn’t really help b/c it’s not clear that the parties assigned any meaning to these skirt/blouse combos at the time of K b/c they didn’t really exist.

CUSTOM/TRADE:  do some fact finding – what is done in the garment industry (which factories make what) – how sold, where sold, what types of unions – find out the custom and usage in the industry.

- the custom/usage in the industry is that these are not ladies dresses, so ( did not violate negative covenant

Policy Considerations

- why not take into account that the purpose of a negative covenant is to protect against competition

    ( b/c in this case, the strong public policy is for free use of land and competition – public policy in favor of removing restrictions on use of land and in encouraging competition

    ( if this was an insurance case, then there would be public policy for a broad interpretation that said these combos were dresses – favor a broad interpretation for the insured (ex: if ( had insurance over dresses)

- policy concerns may favor one interpretation over another given the same language

Court looking for the reasonable outcome:  What do the courts consider reasonable

1) Customs and Usages of the Trade

2) Does one of the parties have reason to know what the other party thought

3) Concern About the Particular Outcome

    - ex: thought there was a policy concern in play, the free use of land, so, this shaped what the fair and appropriate outcome would be

Frigaliment Importing Co. (() v. BNS International Sales Corp. ((): (pp 397-402)

What is chicken?

Facts: ( ordered gov. inspected chicken, thinking it was ordering young broilers and fryers.  ( instead sent them stewing chickens, which ( considered “fowl”  ( sued.

Holding: The courts are supposed to get to the most reasonable interpretation according to RSC.  In this case, the court says that they ( by saying they wanted gov. inspected chix was incorporating the Federal Guidelines into its K and these guidelines include stewing chix.

This case is sort of crazy b/c the court says that you will not be presumed to know customs of trade, that the ( would have to prove actual knowledge of usage or that knowledge is so prevalent in community that (’s knowledge can be inferred.

- NOW, we have the UCC that says knowledge is presumed if you are a member of the trade. (can no longer get away w/ this argument)


D.
Agreements to Agree (See RSC §§ 34, 204)

All of these cases have some type of gap (a term missing)

Courts respond to the gap by:

1) interpreting to try to fill in the gap (try to fix it and assign the appropriate meaning)

2) Refusing to say that there is a K (eg Sun Printing)

General Rule: The court will not enforce agreements to agree on ESSENTIAL TERMS.  The courts will try to fill the gaps with non-essential terms.

- Common law doctrine that agreements to agree on essential terms of the K render the K too indefinite to enforce

Reasons for Rule

1) Difficulty of Relying on Courts to Fill in the Gaps

    - there are high litigation costs + incentives to make the parties fill in the gaps 

2) Maybe the Parties Did Not Intend to be Legally Bound

    - if they left out an essential terms, maybe they wanted to rely on reputational or other alternative means of enforcement w/o legal enforcement

    - we don’t want courts to fill in gaps if the parties didn’t intend to be legally bound b/c

        a) courts might get it wrong – might get the intentions wrong

        b) courts will undermine other social norms, other modes of social regulation (social sanctions)
UCC Approach:  If the parties intended to form a K, then the court should fill in the gaps w/ reasonable terms.

UCC §2-204: looks like K = find that there is a K and fill in the terms to get you there

UCC §2-305: plug in a reasonable price if the price term is missing

UCC §2-309: plug in a reasonable time if the time term is missing

* these only apply if you find that the parties intended to make a K

Sun Printing & Publishing (() v. Remington Paper ((): (pp 404-409)

Facts: ( & ( drafted a formal document where ( agreed to buy and ( agreed to sell newsprint.  For the first part of the term, the price was set.  Then, ( & ( were to agree to a price by the 15th of every month not to be higher than the Canadian Export price.  ( refused to negotiate a price after the first term was over.

Holding:  There was only an agreement to agree on the price and the duration of it for the second term of the agreement.  Thus, this cannot be enforced.  Merely setting the price at a reasonable price, the Canadian standard, would not be giving effect to the parties intentions b/c they did not agree that they would fix a reasonable price, but whatever price they wanted.

Note: Agreements to agree only arise when the parties decide to later determine an essential term.  If they agree to determine the essential term or have a third party determine it, then the term could be determined by the court on a reasonableness basis.


E.
Implied Terms (See UCC §2-306)

These are cases where the courts have decided to find that there is a K and now they are deciding about the terms.

Doctrine of Good Faith:  The UCC doctrine of good faith is a MANDATORY rule, you cannot K out of it.  That is the UCC requires that promises be made in good faith. 

- for requirements Ks, the party purchasing the requirement must act in good faith (how define the terms)

Note:  Good faith works in both directions:  you have good faith requirements on expanding your demand as well as in limiting it

- ex: Eastern v. Gulf:  suppose E is expanding its G flights but that it also has a K w/ Shell oil.  If in expanding its G flights it is limiting its purchase of S oil, E must also be acting in good faith w/ the Shell K

Intention vs. Certainty

- if you read in implied terms, you get closer to the parties intentions

- if you refuse to read in implied terms and look only at the K itself, you get greater certainty

New York Central Iron Works (() v. US Radiator Co ((): (411-412)

Facts: ( promised to supply ( w/ their “entire radiator needs for year 1899.”  However, ( only supplied ( w/ the amt ordered in previous yrs.  When ( tried to order more, ( refused to supply.  ( argued that they only meant to contract for the amt. supplied in previous years (implied term).

Holding: The quantity of the K was left open and indefinite.  Thus, the ( had a good faith obligation to supply the ( w/ all goods ordered in good faith, ie for regular business practices and not for speculative or other bad faith purposes.  ( had an obligation to supply requirements ordered for ordinary business dealings

The court in this case read in a good faith requirement as expressed in the UCC.  The actual K had no limitation provisions.  The implied term was the good faith requirement which placed a limitation on the amount of goods to be ordered.

Eastern Air Lines (() v. Gulf Oil Corp ((): (pp 413-416)

Facts: ( has agreed to buy oil exclusively from ( and ( has agreed to supply (’s good faith demands at specific locations.  Part of the way through an existing K, ( refuses to supply (’s demands w/o an increase in the purchase price. (OPEC crisis).  ( refuses and sues.  ( contends that the promise to purchase exclusively is an illusory promise b/c it is too indefinite; they are promising to purchase it if they want it.

Holding:  The (’s promise to purchase oil is a promise to purchase a reasonable quantity and therefore counts as consideration.  Good faith test.  ( must supply (’s good faith demands for fuel.  ( must be fair to its suppliers.

How would you determine good faith?

1) Prior Course of Dealings b/w the Two Parties

    - ex: suppose ( was switching flights around to get the lower fuel cost – good faith if this is what the parties always did – use the cheapest fuel in the most # of flights

2) Motive

    - in above ex., suppose they were switching flights to cheap fuel so as not to go bankrupt

3) Industry Standard and Commercial Practices

    - if everyone in the business acts this way, it is good faith

Wood (() v. Lucy, Lady Duff-Gordon ((): (pp 416-417)

Facts: ( gave ( the exclusive right to market her designs and to use her name for fashion endorsements, etc.  ( to give ( ½ the profits.  ( breached the K by endorsing items herself.  ( said no consideration b/c the (’s promise was illusory.  Promise illusory b/c you only hand over ½ the profits if there are any profits and he had no promise to do anything to make profits.

Holding:  In an exclusive rights contract, there is an implied promise to use reasonable efforts to bring in profits/revenue.  This implied promise then serves as consideration and the K is enforceable.

X.
Standardized Agreements (See RSC §211)

Test: Is the clause FAIR AND REASONABLE?  (Notice must also be given)

Terms are only enforced if:

1) Notice of Existence

2) Substance: b/c notice might not be good enough, will look at the substance to make sure it’s fair and reasonable

Notice: 1) You are deemed to have notice even if you didn’t actually read the terms

2) Onerous terms must be conspicuous (RSC)

Policy Considerations:

1) People can shop around if they want to.  If people really don’t like the terms they can go to a different cruise line, etc.  If there is demand for different terms, then the co’s will respond.  No real coercion.

2) People don’t want to have to bargain for these terms.  It would take too long and the transaction costs would be too much.  They don’t want rights so much that they would be willing to pay for them.  Also, for the people who do care, the co’s have the incentive to devise reasonable terms for all.

- standardized agreements save everyone money.  If had to bargain over terms or had to let everyone litigate in their own state (Shute), then the cost of the product/service would increase.

Carnival Cruise Lines (() v. Shute ((): (pp 424-434)

Facts: (s went on (s cruise where ( was injured.  ( tried to sue in WA court (her home state), but the ticket purchased had a forum selection clause that said all litigation must take place in FLA.  ( argued that she did not have the money to litigate in FLA.  ( argued forum selection clause binding.

Holding:  There was notice of the forum selection clause as it was printed on the back of the ticket, the ( was notified of the terms of the K.  And, the term is binding as it was fair and reasonable ((’s primary location in FLA and forum selection clause reduces costs for all – ticket prices).
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Restatement Test: Asks, would a reasonable person have agreed to these terms if they had known that FLA was the forum state at the time of K.

- Cost-Benefit Analysis:

   ( Ex:  Assume their are 10 (s

   ( home state as fourm:  ( has 10 trial costs + 10 legal systems to learn + 10 travel costs

   ( FLA as forum: (s have 1 trial cost + 1 legal system to learn + 10 travel costs

- thus, it might be reasonable to designate FLA as the forum b/c it reduces overall costs 

XI.
Conflicting Manifestations of Assent (See RSC §61; UCC §§ 2-207, 2-316)

Counteroffer Test: The offeree must demonstrate an unwillingness to proceed with the transaction unless the additional or different terms are included in the K for it to be a counteroffer.

Mirror Image Rule: Ardente (() v. Horan ((): (pp 322-324)

Facts: (’s put their house up for sale.  (’s accepted (’s bid by sending him a purchase-sale agreement.  ( signed this but also sent a letter stating he wanted confirmation that certain items of personalty were included in the price.  ( refused and wouldn’t sell ( the house.

Holding:  If acceptance of the offer is made dependent on a change in or addition of terms, then the acceptance is a counteroffer and may be rejected as no K is formed.  The acceptance must mirror the offer.  If a change or addition is requested, but there is a manifestation of acceptance even w/o these terms, then a K has been formed although the changes/additions do not have to be incorporated.

*Note: In the following cases, the courts must interpret the happenings as a K b/c the parties have at least partially performed.  Therefore, refusing to find a K is not an option.

- The next cases also involve inconsistent and competing forms (sometimes oral agreements too)

Step-Saver Data Systems (() v. (Wyse Technology) & TSL ((): (pp 439-448)

Facts: ( designed custom computer systems for professional offices using (’s operating system.  The operating system didn’t work and customers sued (.  ( in turn sued ( for breach of warranty of merchantability.  ( claimed their box-top license precluded their liability.  ( said they those terms were never incorporated into their K.
(

(



  (’s Argument


oral order ------------------------------- indefinite

oral promise



P.O.

Invoice

B.T. license --------------------------------------------------- conditional acceptance/counter offer








or proposal for additional terms



opening
---------------------------------- accepted by performance



payment

Holding:  The K was formed during the oral agreement b/w the parties.  The box-top license was an alteration of the terms.  Since under the UCC if the proposed terms materially alter the K they are not incorporated, the box-top license was not incorporated into the agreement.

(’s Arguments:
1) Oral Agreement too Indefinite to be a K b/c

    a) no discussion of warranty terms and 

    b) no language specifiying whether it is a sale or a license


Court’s Response:

a) absence of warranties doesn’t make it indefinite b/c there are default UCC rules


b) under the Fed. copyright law it doesn’t make a difference whether it is a sale or a license – the only difference is the right to resell and it was agreed that the ( had the right to resell


* thus, the terms were not too indefinite to form a K

2) The Box-Top License was a Counteroffer


Court’s Response:

Does not meet counteroffer test: TSL would not refuse sales w/o acceptance of the box-top license b/c of 
a) the terms themselves: these actually do look like a conditional acceptance – return or accept, but


b) TSL didn’t want all the terms of the box-top license to apply – didn’t enforce the copyright term b/c it allowed ( to resell – there is no argument for enforcing some terms and not others


c) TSL tried to formalize negotiations to include the box-top license but ( refused to accept.  TSL continued to do business w/ ( although they specifically didn’t accept the box-top license provisions.

Also, the court finds that there was an agreement after the oral discussion.  Thus, the UCC governs where if the proposal materially alters the agreement, then it is not incorporated.

ProCD (() v. Zeidenberg ((): (pp 451-457)

Facts: ( engaged in price discrimination, selling to consumers at a lower price and businesses at a higher price.  To enforce this, ( included a shrinkwrap and on-screen license agreement that says the software can only be used for consumer purchases (can return the software if you don’t agree).  ( bought the consumer software and put it on the internet, charging users less that (’s price to access the information.  ( sued.

Holding: Shrinkwrap licenses are enforceable.  As long as the consumer has notification on the outside of the box (can refer you to full warranty inside too) & the ability to return the product after reviewing the terms, then the user has agreed to the terms by using the product. (Assuming the terms were reasonable as in the standardized agreement cases).

Klocek (() v. Gateway ((): (pp 461-464)

Facts: ( bought a computer from (.  In the box was an agreement that said they had to return computer w/in 5 days or submit to arbitration.  ( doesn’t want to submit to arbitration.

Holding:  ** The offer is when the ( offers to buy (’s computer.  The acceptance is when ( agrees to ship the computer.  (Purchaser is offeror and vendor is offeree).  Thus, the terms included in the box are an alteration.  UCC §2-207 is applicable to box-top license cases such as this.  ( must give evidence that ( expressly accepted the Standard Terms in accordance w/ Step Saver or that additional terms were contemplated at the time of the K (phone conversation).

Klocek is correct in that the purchaser is the offeror and the vendor is the offeree and that UCC §2-207 governs these types of agreements.

XII.
Written Agreements


A.
The Parol Evidence Rule (See RSC §§ 209, 210, 213, 214, 216;  UCC §2-202)

Parol Evidence Rule: Parol (extrinsic to written agreement) contemporaneous evidence is inadmissible to contradict or vary the terms of a valid written agreement.

Exceptions to Parol Evidence Rule: 

1) Not Final – if agreement not intended to be final

2) Incomplete 

3) Ambiguity – when the agreement is reasonably susceptible to more than one interpretation

4) Rectification/Reformation

5) Invalid – can use it to show that the agreement is invalid

    - can use it to show no consideration, done under duress, fraud, etc

Terms:

Integrated = final

Partially Integrated = final, but not complete

Fully Integrated = final and complete

2 Issues:
1) When is parol evidence admissible to interpret an argument?

    - When does the court have to use it

2) When can parol evidence be used to determine whether parol evidence is admissible to interpret an argument?

    - i.e. When is parol evidence admissible to determine the admissibility of parol evidence?

Merger and Integration Clauses:  These get you around the parol evidence default exceptions.  Simply state that this agreement represents the whole and complete agreements of the parties, there are no prior agreements, there is nothing else, etc.

- signal to the court your intention that the agreement is fully integrated.

- this clause may still be deemed unreasonable and knocked out, so it is important to tailor it to the specific situation so it is clear that both parties understood it, etc

Thompson (() v. Libbey ((): (pp 468-469)

If the agreement is complete, then no parol evidence.  (This court said only look at K itself to decide if it is complete).

Brown v. Oliver: (pp 469-471)

You can use parol evidence to decide if the K is complete.  Decide if it is the final expression of the parties intentions.  You can also look at parol evidence to see if this was the final expression of the parties intent.  If not, then use parol evidence to figure out what was.  

If the K is incomplete then you can add/vary terms w/ parol evidence (no dispute about this – most courts more sympathetic to using parol evidence to decide if the K was complete).

See the various Restatement provisions for where parol evidence is/is not admissible for each type of K.

§213: Fully Integrated Agreements:  parol evidence rule in full force, no exceptions

§213(1): Partially Integrated Agreements: prior agreements that are consistent w/ the agreement can be used – can use consistent prior agreements to complete the K (no varying terms though, or inconsistent terms)

Ambiguity Cases

Policy Considerations to be Used for Evaluation:
1) Reliability

2) Parties Intentions

3) Costs – litigation/transaction

4) Incentives

    - may incentivize people to write things into the K but may not want them to have to do this b/c of the costs – worry about the intentions of the parties here too

Pacific Gas & Electric Co. v. GW Thomas Drayage & Rigging Co.: (pp 474-477)

Traynor:  Parol evidence can be used to determine if the terms are ambiguous, you won’t necessarily know just by looking at the document.  By looking at parol evidence we give effect to the parties intentions that may not be wholly embodied in the K or in the non-idiosyncratic language of the K.

Eval: closer to the parties intentions, but more costly

Trident Center (() v. CT General Life Insurance Co. ((): (pp 477-482)

Kozinski:  Look at only the K language itself to determine if the terms are ambiguous.  If they are, then parol evidence is admissible to determine their meaning; if they are not, then we interpret them according to the plain meaning – no need for parol evidence if not ambiguous on its face.

Eval:  This method is cheaper, but may not adequately give effect to the intentions of the parties

- also, it is not clear that Pacific Gas does not apply as the parol evidence in Trident could have been introduced not to resolve ambiguity but to contradict terms.

B. 
Reformation (See RSC § 155)

Travelers Insurance Co. (() v. Bailey ((): (pp 487-489)

Facts: ( got a life insurance policy from (.  ( accidentally wrote the policy on the wrong form which said the policy paid $500/mo instead of $500/yr.  ( paid the premiums for the $500/yr policy package.  When ( discovered its mistake, ( tried to send reformed K with the correct terms to (.  ( refused it and demanded the coverage stated on the original form.  

Holding:  Where there has been established beyond reasonable doubt a specific contractual agreement b/w the parties and a subsequent erroneous rendition of the terms of the agreement.  The party who is penalized by the error is entitled to reformation if there has been no prejudicial change of position by the other party (such as reliance on the erroneous rendition) while ignorant of the mistake. 

EXCUSES

Full Range of Options to Get Out of a K
1.  Fraudulent Misrepresentation

2.  Negligent Misrepresentation

3.  Innocent Misrepresentation

4.  Breach of Warranty

5.  Unilateral Mistake

6.  Mutual Mistake

7.  Promissory Estoppel

XIII.
Non-performance

Excuse






No Excuse
lost reliance/lost profits, expectations (under-comp.)

risk of under-compensation

-- excessive precautions against breach

-- opportunism (incentive to breach)


--incentive to Breach

Promisor mitigates




Promisee mitigates

Under-compensation
1.  No Excuse:  Owner might be under-compensated for the breach if excuse from performance not allowed.  Concern is fairness, wanting to make sure the parties get what they contracted for.


a.  Incentive to Breach:  There is incentive to breach here on the part of the party in breach.  It incentivizes them to whittle down their promises b/c they know that as long as they substantially perform, they will still get paid.

2.  Excuse:  However, if you allow excuse from performance, you run the risk of under-compensating the party in breach, b/c they have substantially performed the K.  There is the risk of unjust enrichment for the party not in breach.  This is not fair to the party in breach to do a lot of work and not get paid for it b/c of one minor breach.  The party in breach has relied on the K, if the non-breaching party is excused, then the breaching party has lost reliance on the K and non-breaching party gets a windfall.


a.  Excessive Precaution Against Breach:  In order to protect against breach, the party in breach (so they don’t lose their reliance interests) will take excessive precautions against breach that minimize the benefits of the K and increase costs (ex. inspecting all the pipe).  Also, everything will be negotiated up front, so transaction costs will greatly increase.


b.  Opportunism, Incentive to Breach:  If the non-breaching party can get excused from performance for any type of breach of K, then the non-breaching party will be incentivized to complain about every little thing and get the K cancelled.  The non-breaching party will look for things they don’t even care about.

Mitigation
- who mitigates depends on whether there is excuse or not.

- the rule should depend on who is in the better position to mitigate – if it is the straight sale of goods, then the seller is probably in the better position, b/c they can just sell them to someone else

    ( if the promisee is in the better position to mitigate, it is probably b/c they can use the goods (functional, but not perfect) and sue for damages

Introspection
Often the question “would I care about this” is asked (although not explicitly).  This can help guide the analysis.  That is, would the breach really matter to you.  For example, Jacob & Youngs v. Kent:  would the fact that the wrong brand name pipe really matter? – can’t see it, same quality, etc.


A.
Constructive Conditions & Substantial Performance/Material Breach
Rule:  Where there has been substantial performance, you are not excused from performance.

3 Types of Ks
1) Mutual & Independent:  either party may recover damages from the other for injury from breach - ( has no excuse that ( didn’t perform

2) Conditions & Dependent:  performance of one promise depends on the prior performance of another.  Until the prior performance is fulfilled, the other party is not liable for his/her promise.

3) Mutual Conditions:  to be performed at the same time.  If one party is ready and offers to perform, but the other party is not ready or refuses to perform, then the one who offered may bring an action against the other.

Alternate Questions:
1) Is it a condition or a warranty

2) Is it a dependent or independent promise

3) Is the breach material or not

Kingston v. Preston: (pp 864-865)

Facts: ( promised ( the business for a security fee.  ( unable to pay fee.  ( refused to turn over the business.

Holding: The promise to turn over the business was dependent on the promise to pay the security fee.  B/c ( did not perform his promise, ( was excused from performance of his promise.(Conditions & Dependent)

Morton v. Lamb: (pp 866-867)

Facts:  ( agreed to buy and ( agreed to sell a quantity of corn.  ( offered the corn, but ( didn’t have the money, so ( refused to deliver the corn.  ( sued.

Holding:  Mutual Conditions.  The party suing must show that they were ready to perform in order to sue.

Jacob & Youngs (() v. Kent ((): (pp 867-872)

Facts: ( contracted w/ ( to build his house.  ( asked specifically in K that Reading pipe be used.  (, after completion, discovered that much of the pipe was Cohoes pipe.  ( refused to finish paying for house, ( sued to recover the remaining payments.

Holding:  If substantial performance has occurred and the change in the K terms is such that the purpose of the K is not frustrated, then the non-breaching party is not excused from performance but can sue for the difference in value (not the cost of performance).  (Grossly  & unfairly out of proportion as in Peevyhouse).

Reasoning/Policy:  See the first list and discussion of considerations b/w excuse and no excuse.  Here there is clearly a risk of under-compensating the builder, while the under-compensation of the ( is uncertain (the market values being the same).  The fairness concern seems to weigh more on the side of the builder.  Also, the promisee is clearly in the better position to mitigate.

B & B Equipment Co. (() v. Bowen ((): (pp 891-894)

Facts: ( entered into a K w/ ( to make him a third partner in the business.  (’s promised salary and stock, etc and ( promised to devote full time and attention to job.  ( breached his promise by doing outside business and performing poorly.

Holding:  (’s breach was a material breach and (’s were excused from performing the K.


B.
Restitution for the Party in Breach (See RSC §374)

In General:  In general, the party in breach is entitled to restitution.  The excuse, no excuse chart issues are still at stake here.

Rule:  Unless the parties specify otherwise, the employee is entitled to the reasonable value of their services.

- see RSC §374: sounds like you can contract around, but it is most likely a penalty to keep the value of the employee’s services, especially if the employer mitigates and finds another employee

Policy Considerations – See Excuse/No Excuse Chart

1.  Unjust Enrichment: Employer would be unjustly enriched by receiving the benefit for 9 ½ months w/o having to pay anything for it.

2.  Loss of Reliance/Benefit/Profits/Expectation:  The employee has relied and has lost that reliance interest, has lost his benefit in relying.

3.  Incentive Effects:  The employee has no bad incentives b/c s/he is not paid for when they didn’t work.  The employer, however, has the incentive to hire people and fire them right before s/he has to pay them so that they receive a huge benefit of employment w/o ever having to pay for it.  Employers would have the incentive to push employees out to try to excuse themselves of performance.

Britton v. Turner: (pp 243-246)

Facts: ( contracted w/ ( to work for ( for 1 ½ yrs for $120.  After 9 ½ months, ( quit.  ( sued to be paid for the 9 ½ months.  ( says ( breached K, so he is excused from performance.

Holding:  1.  The breach was a material breach, so ( was excused from performance.  2.  ( entitled to restitution for the reasonable value of his/her services.

Note:  It is not obvious that this was a material breach w/ excuse permitted.  The court could have found that the employee received a portion of the annual wages as he performed, so he was entitled to his pro-rata portion.

XIV.
Misrepresentation (See RSC §§159, 162, 164, 167, 168, 169)

Elements of Misrepresentation
1) Material

2) Went to a Fact or an Opinion Not Genuinely Held

3) Justifiable Reliance

    - probably asking if they intended to be legally bound

    - low bar for justifiable reliance – ex: Halpert v. Rosenthal: relying on statements that there were no termites w/o doing an inspection and Vokes v. Arthur Murray: relying on statements from sales people about dancing ability

        ( sense that they want to relieve people from hardship

        ( balance: encouraging people to take precautions vs. encourage the protection of people

        ( policy: intentions of the parties

Note:  The ( must prove s/he was relying on the misrepresentation, but the innocent or fraudulent nature of the misrepresentation has no bearing

Type                                                                        Excuse               Damages                  PE Rule
Fraudulent Misrep.                                                      Y                         Y                             N                     

    – you would need to show fraud                                                                            

Negligent Misrep.                                                        Y                         Y                             N

    – you would need to show negligence

Innocent Misrep.                                                          Y                         N                             N

    – there can be no fault

Warranty/Condition                                                      N                        Y                             Y

* any one of these can provide a basis for recovery

    - some courts say only fraudulent and negligent misrep. provide excuse

- in fraudulent or negligent, you can sue for damages

Definitions:
1.  Misrepresentation:  Any manifestation of words or other conduct by one person to another that, under the circumstances, amounts to an assertion not in accordance with the facts.

2.  Material Misrepresentation:  A misrepresentation becomes material when it becomes likely to affect the conduct of a reasonable person with reference to a transaction with another person.

Opinions
1.  General Rule:  Statements of opinion will not generally count as misrepresentations.  It is a statement of belief and not fact.  Statements of belief could turn out to be wrong.  The promisee should know this and is therefore not justified on relying on a statement of belief only, or is not able to be compensated if they do.

2.  Exceptions to Presumption

     a.  Opinion was not Genuinely Held (statement of belief made in bad faith)

          - no reasonable basis for opinion = bad faith = misrep.

     b.  Maker of Opinion has Superior/Special Knowledge

          - however, if it was a reasonable opinion for a person w/ special knowledge to have, it is still not misrepresentation unless it was made in bad faith – experts can also be wrong even if they have given a good faith opinion 

          - reasonable basis for opinion = no misrep. – no reasonable basis = misrep.

     c.  Promisee is Particularly Susceptible/Special Vulnerability

     d.  Fiduciary Relationship

Halpert v. Rosenthal: (pp 966-971) – INNOCENT MISREPRESENTATION

Facts: ( agreed to buy (’s house.  ( gave ( a deposit.  ( asked 3 times if there were termites and was told “no” each time.  However, after K signed, but before settlement, inspection revealed there were termites.  ( did not know that there were termites.  ( refused to buy house.

Holding:  This is a MATERIAL MISREPRESENTATION.  It does not matter if it was innocent or not.

Policy Concern:  Unjust enrichment on the part of the seller (we want fairness for the buyer).

Byers (() v. Federal Land Co. ((): (pp 972-975) - OPINION

Facts: ( contracted to buy (’s land in another state for $35/acre after being told this is what it was worth by people in the state of the (.  

Holding:  The price of the land was an opinion and therefore could not be a misrepresentation

Vokes (() v. Arthur Murray, Inc. ((): (pp 975-979)

Facts:  (, a family-less widow, was told she was a wonderful dancer, although she was not, and was sold thousands of hours of dance lessons at the expense of $30,000+.

Holding:  ( had superior knowledge and made false statements about her dancing ability.

XV.
Unilateral Mistake and the Duty to Disclose (See RSC §§ 153, 160, 161)

Policy Concerns*

Excuse




No Excuse
Encourage Disclosure


Encourage Precautions

Avoid Unjust Enrichment


Incentives to Acquire & Use Info

Avoid Undue Hardship (insurance)

Avoid Undue Hardship

Avoid Drafting Costs


Avoid Litigation

Promisor Mitigates


Promisee Mitigates

      Intention of Parties

*Note:  These policy considerations (chart) are applicable to Mutual Mistake and also Changed Circumstances, although the chart will not be reproduced in those respective sections

Encourage Disclosure vs. Precautions
1.  On the one hand, you want to encourage disclosure of information, but if disclosure is encouraged, you can get the effect of people disgorging information.  However, accurate information is a good because you will have fewer mistakes.  

2.  Allocating Risk:  There is also a sense that in giving effect to the intentions of the parties, that you want to enforce the risk allocation.  Thus, if people do not take precautions and go forward in the face of limited knowledge, they should be said to have assumed the risk.

Incentives to Acquire & Use Info vs. Unjust Enrichment
1.  If you require disclosure, there is less incentive to acquire and use information because there is no comparative advantage.  If you say no excuse, people are incentivized to go out and get information to use at their advantage; diligence should be awarded.

2.  There is sort of a short term vs. long term effects problem.  In the short term, we want to make sure parties have accurate information, so disclosure is appropriate.  In the long term, we want to make sure we are creating the right incentive effects.

3.  However, it is not clear that we always want to be encouraging the incentive to go out and get information.  In Laidlaw, ( got the information from an officer for a price.  It is not clear that we want to be encouraging this type of behavior in order to disclose info.  There are also efficiency concerns with disclosure/non-disclosure.  For example, in Halpert v. Rosenthal, it is more efficient to just disclose the information about termites than it is for both parties to do an inspection and gather the information on their own.

Clearest Case Against Disclosure
A prospector spends much money prospecting for minerals, etc on property.  If forced to disclose the information gathered before the sale, then s/he would lose the value of the investment in the resources, time, etc discovering that information.  The prospector would lose money if they had to turn over the information on the value of the land.

2 Fact Patterns of Unilateral Mistake Cases
1.  One party is mistaken and the other party does not know about the mistake

    a.  General Rule:  No relief for the mistaken party unless enforcement is unconscionable (§153)

        - this usually requires severe harm to the mistaken party + no reliance by the other party for relief

    b.  Example:  Drennan v. Star Paving

2.  One party is mistaken and the other party knows or has reason to know about the mistake

    a.  General Rule:  Where one party knows or has reason to know of the mistake, then relief is available for the mistaken party (§153(b))

    b.  Example:  Tyra v. Cheny

    c.  Concern:  one party is taking advantage of the other party

To avoid a K based on unilateral mistake, either

1.  Enforcement would be unconscionable

2.  The other party knew or should have known of the mistake (or was at fault for creating the mistake)

Tyra (() v. Cheny ((): (pp 1052-1054)

Facts: ( gave ( an oral bid for subcontracting work.  ( asked ( to submit the oral bid in writing.  In the written document, ( forgot to add a portion, lowering the oral bid by ≈ $1,000.  ( claims that ( knew of the oversight and accepted the mistaken written bid in bad faith.  ( suing to be paid the extra $1000.

Holding:  If ( knew of the mistake, then they did not accept the bid in good faith and ( can recover the reasonable value.

Laidlaw (() v. Organ ((): (pp 1055-1059) – DUTY TO DISCLOSE

Facts: ( contracted to buy (’s tobacco.  ( had access to information that a peace treaty had been signed and that the embargo was off.  ( asked ( if he had any information that would affect the price of the tobacco.  ( said nothing.

Holding:  There is no duty to disclose.

LAIDLAW IS NO LONGER GOOD LAW – it no longer reflects the current position of the law

Duty to Disclose
In General, there is NO duty to disclose, but this is in a very limited sense.  That is, there is no duty to disclose in the following instances:

1.  Don’t have to disclose intrinsic information

2.  Don’t have to disclose info. equally available to both parties

BUT, there IS a duty to disclose if an imposition is practiced, some sort of fraudulent nature

XVI.
Failure of a Basic Assumption


A. 
Mutual Mistake (See RSC §§ 151, 152, 154, 157, 158)

Elements Needed for Recovery (Restatement)
1) The mistake goes to a basic assumption

     - a basic assumption is an assumption of fact not directly tied to the provisions of the K, something that you take for granted b/c it is so basic

2) The risk was not assumed by/allocated to the mistaken party

Note:  Emmanuel also says that the Restatement requires that there must be a material affect.  This occurs where the resulting imbalance is so severe that the losing party cannot fairly be required to carry it out (RSC § 152).  This is most easily found where one party is disadvantaged and the other party is advantaged

Risk Allocation:  If the parties operate under “conscious ignorance,” where they know that their knowledge is limited, then the K cannot be rescinded b/c of mutual mistake (Wood v. Boynton) (operate in the face of uncertainty).  If both parties operate under the assumption that they know the circumstances, then when they are mistaken, the K may be rescinded (Sherwood v. Walker).

Sherwood (() v. Walker ((): (pp 1029-1036)

Facts: ( contracted to buy Rose 2d from (.  ( told ( that the cow was barren and decided the price based on this assumption.  Rose 2d was not barren and so ( refused to deliver the cow.

Holding: Test: When the mistake is part of the substance of the thing, then the promisor is excused from performance.  A breeding cow is substantively different from a beef cow.  This is the kind of mistake that would make performance INEFFICIENT.  (It would be inefficient to sell a cow that can breed to a slaughterhouse (( not a butcher in this case, but the slaughterhouse is the difficult example)).

Note:  As in the theory of the efficient breach, excuse is not the only way to get the efficient result.  If the K was enforced, the promisee, if it was a butcher, could resell the cow or the promisor could breach and pay damages to the promisee.

NOTE:  SHERWOOD & WALKER HAS BEEN CONFINED TO ITS OWN FACTS.

Nester v. Michigan Land & Iron Co.: (pp 1037-1039)

Facts: ( contracted to buy (’s timber.  The K and parol evidence provide no evidence of a warranty as to the quality or yield of the wood.  Also, there was extensive bargaining over the K w/ these as its subject.  When ( processed the wood, it yielded less that he thought and he refused to pay the full K price.

Holding: Test:  Was the mistake material and did it go to a basic assumption. (Not much better than Sherwood test).  Key:  The risk was FORESEEN and the risk was ASSUMED by the buyer b/c they went ahead in the face of these unknown risks.  A person cannot be excused from performance when the risk that they foresaw actually materializes. (See RSC §§ 152, 154)

So, even if there was a risk that went to a basic assumption (how much timber would there be), if one party agreed to bear the risk, that party cannot recover.

Default Rule: The buyer could have created a K w/ a clause about the quality of the timber or could have agreed to pay by the volume of the timber recovered.  Since there was a known risk of not knowing how much timber there would be and the buyer did none of these things, the court assumes that the buyer assumed the risk.

Notes:

1.  It is not clear that this is a mutual mistake case.  It is not clear that the parties were mistaken.  Seller was not sure what the timber would yield.  It seems clear that the buyer proceeded in the face of uncertainty.

2.  Misrepresentation:  This could have been argued as a misrepresentation case.  Buyer accuses seller of misrepresenting the amount of wood the timber would yield.  The buyer wanted the K rescinded, but since they already used the timber, were making restitution for the party in breach.

3.  Breach of Warranty:  A warranty that there would be x amount of merchantable timber on the property

4.  Intention of Parties:  Could say that the intention of the parties was to pay by volume, that the price of the timber should be based on the actual volume of timber produced and not on the amount cut down.

Wood (() v. Boynton ((): (pp 1040-1043)

Facts: ( took a stone to a jeweler who told her it might be topaz and offered her $1 for it.  She sold it to him.  It turned out to be a diamond in the rough worth $700.  She sued to rescind K and get the stone back.

Holding:  1. Basic assumption: stone wasn’t that valuable/stone was a topaz. 2.  Assumption of Risk:  the seller (() proceeded in the face of uncertainty.  There was a risk that the stone was not topaz and she decided to just sell it anyway w/o making any provision for conditional sale, portion of value, etc.

Lenawee, [Pickles (()] v. Messerly ((): (pp 1043-1049)

Facts: ( purchased rental property (apartments) from (.  There was an “as is” clause in the K.  The property was condemned b/c of an un-repairable sewage problem.  (s sued to rescind K.

Holding: 1.  Basic Assumption:  that they were buying rental property that would make money

2.  Assumption of Risk:  “As is” clause – typically means that there will be no excuse for undisclosed conditions, typically interpreted as contracting out of your right to excuse and the duty to disclose.  While the courts may sometimes ignore this as boilerplate, it was clear that this term was not part of the standard form, but was bargained for.  Thus, it is given weight.

“As is” clauses:  There is reason to contract out of a duty to disclose.  If there is a duty to disclose, parties have the incentive to disclose every little thing that is wrong, which raises costs.  By putting in an “as is” clause, you notify the buyer that they are taking a risk.


B.
Changed Circumstances (See RSC §§ 261, 263, 265)

Three Types of Changed Circumstances
1)  Impossibility:  If performance by a party has been made literally impossible by the occurrence of unexpected events, then the K may be discharged.

2)  Impracticability:  If performance by a party has been made highly impractical by the occurrence of unexpected events, then the K may be discharged.

    - extreme economic infeasibility that makes it impracticable 

    - ask how foreseeable the change in circumstances was to see if risk was allocated (if situation is foreseeable, then that party cannot claim impracticability b/c they implicitly assumed the risk)

3)  Frustration:  When unexpected events, completely or almost completely destroy a party’s purpose in entering into the K, the parties may be excused from performing.

    - ask: foreseeability, allocation of risk, completeness of thwarting of benefits, fault

*Remedies:  Most courts allow parties to recover either restitution or reliance damages if a K is discharged for one of these reasons and part performance has occurred, although the party would not be liable for breach of K.

- note:  it is usually only restitution and not reliance damages that are awarded in practice. – that is, usually only the market value of the benefit rendered is allowable damages.

Changed Circumstances vs. Mistake

- mistake supposed to be at the time of K and changed circumstances are something that happens in the future

- however, the seed of the future problem is probably in the past (at the time of K)

- also, the frustrating event/change in circumstances cannot be the fault of the person seeking relief (added requirement)

Elements of Impracticability (RSC §261)

1) Basic Assumption

2) Material

3) Risk Not Borne (Assumed/Allocated)

4) No Fault

*Note: 2 & 3 are implied, not specifically indicated by the language of the Restatement

- also, the first three are the same as mistake

Impossibility Rule:  In cases where the promise can only happen if the thing/person continues to be in existence and the thing/person perishes through no fault of the (, then performance is excused.

Policy Concerns (Taylor v. Caldwell is the example)

Efficiency Factors
1.  Which party is in the best position to take precaution against a risk materializing

     - this would weigh in favor of the concert/theater owner (they do this all the time, while each individual group only uses this theater every once in a while)

2.  For risks no one can prevent/control, who can best insure against them

    - allocate the risk to the party who can best insure against the risk

    2a.  Who is in the best position to foresee the loss and to insure against it

        - the renter would be in the best position to foresee the loss and to insure against it

            ( they would be in the best position to know how much would be lost, how much spent, etc

- so, the superior insurer argument for efficiency cuts both ways

One issue to consider is what rule will encourage the parties to NEGOTIATE

- but, there is the counter concern about drafting costs

Force Majeure Clause:  Opposite of an “as is” clause – says that there is excuse in certain types of situations: acts of god, war, gov. intervention, any other unforeseen circumstances, etc

- it allows parties to contract for excuse in unforeseen circumstances

Frustration Rule:  Event was totally or nearly totally destroy the purpose of the K in order for performance to be excused.  Frustration can only be invoked when there is no assignment of the risk and when the event is not an occurrence in the normal course of business or a manifestation of the assigned risk.

Taylor v. Caldwell: (pp 1064-1068) - IMPOSSIBILITY

Facts: K to rent a theater for 4 nights.  Before the first concert, the theater burns down in a non-negligent fire.  ( sued to get the reliance interest (advertising, etc).

Holding: In cases where the promise can only happen if the thing/person continues to be in existence and the thing/person perishes through no fault of the (, then performance is excused.

Reasoning:  Intention of the Parties:  there was a custom that you were excused from performance in the event of fire.  The court said that it would have been the intent of the parties to include this provision.

Lloyd v. Murphy: (pp 1083-1087) – FRUSTRATION

Facts: ( leased space from ( to sell new and used cars.  Depression restricted the # of new cars that could be sold.  ( repudiated K, saying its purpose was frustrated.

Holding:  Mere intervening cause not enough.  Performance of a K may only be excused if the purpose of the K is totally or near totally destroyed and if this frustrating event was not foreseeable or controllable by the promisor.  Here, the circumstance of rationing was foreseeable, the purpose was not totally destroyed as it was merely a restriction and only on new cars, the ( was allowed to sublet and ( operated similar businesses in other areas.

ALCOA (() v. Essex Group ((): (pp 1091-1099)

Facts: ( turned raw alumina into usable aluminum for (.  They had a complex price arrangement, but it failed and ( stood to loose millions of dollars while ( stood to gain a windfall, not the original intent of the K.

Holding:  Just because the risk is not addressed, does not mean it has been allocated.  There are many reasons (transaction costs, etc) why not every issue is addressed in a K.  Also, the court should step in and imply terms to get to the intentions of the parties.

ALCOA IS AN OUTLIER

NIBSCO (() v. Carbon County Coal Co. ((): (pp 1101-1107)

Facts:  ( agreed to buy a fixed amount of coal from ( for a fixed price.  The gov. said ( had to get power from other suppliers if it was cheaper to repurchase than to produce its own w/ the coal.  ( tried to rescind K on grounds of frustration.

Holding:  Frustration is a doctrine only to be used when there is no assignment of risk in the K itself.  Also, frustration may not be used when the occurrence is part of the risk, in the normal course of business.  Here, the cost of other energy became cheaper than the price of coal.

XVII.
Unconscionability (RSC §208; UCC §2-302)

Policy Concerns
1) Absence of Choice

2) Lack of Information

    - if people make choices w/o understanding what they are doing, you may not want to hold them to those choices

3) Inability to Understand 

    - people who have the info, but can’t understand it

4) Substantive Unfairness

    - the terms of the transaction are in substantive terms just bad, unacceptable – either losing Ks or don’t generate enough return to think them good

5) Redistribution

    - retributive justice – helping poor people

Note: 1, 2, & 3 could be labeled Procedural Unfairness – problems w/ how the K was formed

- 4 & 5 are Substantive Unfairness b/c problems w/ the K and its terms

Test
1)  Absence of meaningful choice (leads to lack of mutual assent)

2)  Unreasonably favorable

[Willie v. Southwestern Bell gives a distinction b/w unfair surprise (lack of/fictional assent) and oppression (assent but the circumstances indicate gross overreaching on the part of one party)] 

Note:  This is not really a matter of procedure though.  There is a sense that these terms are unreasonable in and of themselves.  Explaining such a clause in Williams v. Walker-Thomas probably would not satisfy the court.

Emmanuel:  Even if the party knows of the terms, the K can be unconscionable if it is shockingly unfair.

Common Denominator:  All people treated like the average person, so that even if this individual knew of the terms (read them and understood them) if they are unconscionable for any person, they are unconscionable for him/her too. (RSC §211)

If a person had read and understood the terms and would not have agreed to them if given the opportunity, then those terms are not part of the K. (RSC §211)

Unconscionability usually only successful for consumers and not business people.

Determination of unconscionability made by the Judge and not the jury

Williams (() v. Walker-Thomas Furniture Co. ((): (pp 1010-1014)

Facts: ( signed a K w/ a clause that said if she defaulted on any item purchased, the ( could repossess all items purchased from ( that still had a balance.  ( structured payments so that all item kept a balance.  ( defaulted on a stereo payment and ( sought to repossess all of her prior purchases.  ( said K unconscionable.

Holding: Test: 1) absence of meaningful choice, 2) unreasonably favorable.  There was no meaningful choice b/c didn’t understand the terms (focus is on “meaningful”).  Unreasonably favorable to (.

Willie (() v. Southwestern Bell Telephone Co. ((): (pp 1018-1022)

Facts: ( bought an advertisement in (’s telephone book.  In the K, there was a clause saying damages would be limited to the cost of the ad.  There was a mix-up and the wrong phone number was printed in the telephone book.  ( sued for the cost of alternative advertising, saying the clause was unconscionable.

Holding: Not unconscionable.  No information problem (clause in plain language).  ( was an experienced businessman.  On substantive side, the clause was not unreasonable, i.e. wasn’t one sided or trying to conceal grossly negligent misconduct.
XVIII.
Undue Influence (See RSC §177)

RSC §177:  Undue Influence

Unfair persuasion = excessive pressure + vulnerability

2 Types
1)  Weakness of the Party Under Duress

    - weakness of the mind that destroys the person’s capacity to enter into a contract of his/her own free will 

    - lessened capacity to make a free contract (concern about assent)

2)  Strength of the Party Exercising Duress

    - theoretically, although the party to the K may not have any weakness of mind, the other party might have such strength as to constitute duress

Common Characteristics
1) Discussion of the transaction in an unusual place or at an inappropriate time

2) Consummation of the transaction in an unusual place

3) Insistent demand that the business be finished at once

4) Extreme emphasis on untoward consequences of delay

5) The use of multiple persuaders by the dominant side against a single servient party

6) Absence of third-party advisers to the servient party

7) Statements that there is no time to consult financial advisers or attorneys

Odorizzi (() v. Bloomfield School District ((): (pp 996-1002)

Facts:  ( was accused of homosexual activity.  Representatives of ( came to his house after he had been questioned and held w/o food or sleep for 40 hours and insisted that he sign a pre-drafted resignation document immediately.  All the common characteristics were present.

Holding:  ( has made a case for undue influence.

Other Cases Listed in Odorizzi
1.  Moore v. Moore: induced wife to give away estate two days after her husband’s funeral

2.  Weger v. Rocha: agent harassed ( into releasing claims for personal injuries while she was in a hospital in a full body cast and couldn’t make him leave

3.  Fyan v. McNutt: came to (’s house at 2:00 am and told her she had to sign the papers by morning, so she couldn’t call her lawyer, financial advisor

Bank of Scotland: (Supplement)

Issues:   1) When should you ask 3rd parties to act as gatekeepers for the interests of the parties.


2) When should you impose liability on 3rd party gatekeepers instead of/in addition to the actual wrongdoer


3) How can you give 3rd parties safe harbors


4) Does it make sense for the court to do what it did in this case (setting rules) – doesn’t seem like setting up rules like this would work in the US b/c it is easy to do cross-border banking – probably best done by the legislature

XIX.
Duress (See RSC §§ 175, 176)

Test (Austin Instruments + Progressive)

1) Wrongful Threat

    a) No Substitutes – there are no alternative sources

    b) Inadequate Remedies – ordinary remedies for breach of K would be inadequate

2) Deprivation of Free Will

+ Policy Analysis (look at characterization, hold-up vs. changed circumstances, & substantive fairness of the terms)

Note:  It is not clear why a threat to breach a K is a wrongful action.  In other contexts, we say that it is OK for the parties to breach Ks.  It is clear that we should not condone acts of unlawful action, but should we extend the doctrine to threats to breach a K?

- Emmanuel suggests that it is a threat to exercise a legal right in oppressive/abusive ways

Consequently, you would want to say that, if the test is met, there are still policy considerations, such as whether this is a hold-up situation or whether it is a response to changed circumstances.

- this is supported by US v. Progressive Enterprises
Remedies:  Usually the remedy is restitution damages (unjust enrichment)

Hackley (() v. Headley ((): (pp 984-987)

Facts: ( sold ( timber worth ≈ $6,000.   ( would only give him ≈$4,000.  ( told him he was under financial stress and needed the money right away. ( didn’t budge.  ( accepted b/c of his situation and is now suing for economic duress to get the value of the sale.

Holding: If ( didn’t have a hand in creating the situation that created the duress, then you cannot charge duress against the (.  NOTE:  There is no such requirement, this seems like a hold-up situation to me.

Austin Instrument (() v. Loral Corp. ((): (pp 988-992)

Facts: ( had a K w/ the gov. to supply radar equipment for Vietnam.  ( was a subcontractor of component parts.  ( got a 2nd K w/ the gov.  ( demanded to be the sole subcontractor and to accept a price increase for parts on the 2nd K and for those not yet delivered on the original K or they would discontinue supply of the parts for the original K.  ( could find no substitutes & remedies inadequate b/c of steep liquidated damages clause, so they agreed, but refused to pay the higher price for the parts under the original K once the equipment was shipped to the gov.

Holding:  Austin Test – there was duress and ( doesn’t have to pay increased price.

US [Crane is ( in case] (() v. Progressive Enterprises ((): (pp 992-995)

Facts: ( manufactured a good for (.  ( gave firm offer to be accepted in 15 days of ≈$5,000.  ( made K w/ gov. after the 15 days and then accepted (’s offer.  ( said b/c of increased material costs it would now be ≈$7,000.  ( agreed, but then only paid ( $5000.  ( claimed it agreed to the $7000 b/c of economic duress.

Holding:  You have to tell the other party that you are accepting under duress to then claim it b/c parties have an interest in being able to rely on the K.  (Policy considerations in play).
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