Contracts Outline

0.  General things to remember

- Keep an eye out for the promise/condition grey area.

- Keep an eye out for waiver vs. estoppel.

I. The Making of Agreemnts (Cont'd.)

A. The Effects of Adopting a Writing

Mitchill v. Lath:  D orally promises to remove ice house near property before sale, Ps rely on this while setting the contract price, and D refuses to remove it after Ps took possession.  (3) (below) is not satisfied.  (Dissent: (3) is satisfied)

- The Parol Evidence Rule defines the limits of the contract to be construed.

- To modify a written K via the Parol Evidence Rule, an oral agreement must be:

(1) Collateral (i.e. accompanying but subordinate to the original agreement)

(2) Consistent with express or implied written K provisions (an absence of reasonable harmony)

(3) One not normally put in writing by parties in this situation (decided by how close K is to the supposed collateral agreement)

Note: Independent collateral contracts are still possible under PER, but there must be independent consideration.

- Parol Evidence Rules are often statutory.

- Remember that the Parol Evidence Rule only gets that evidence in, which doesn't entail that you win the case.  

Hatley v. Stafford:   

[- Whether the contract was a complete integration (and thus whether to admit parole evidence) is determined by the judge.  If the evidence is admissible, then the subsequent question based on that evidence of whether P should win on the merits should this evidence be admitted is determined the jury.]

- Here court takes a broad view of factors determining whether the provision would "normally have been put in writing" because the parties were unsophisticated and a literal reading would have been unfair.  But the normal presumption is that the parties intended K to be complete.

Rest. 2nd:  Parol terms inconsistent with "terms supplied by a rule of law designed to fill gaps where the parties have not agreed otherwise" are not barred.  (Some courts will bar oral agreements inconsistent with gap-filling rules.)

Restatement 2nd., Sec. 209:  An "integrated" agreement is a writing constituting a final expression of an agreement (or part of it).  The court should decide whether the writing is complete before deciding upon either an interpretation of the agreement or whether to apply the parol evidence rule.  Writings that appear to be complete are presumed so.  

[Sec. 213:  A binding integrated agreement discharges (1) prior inconsistent agreements, (2) prior agreements within its scope.]

Williston: Writings are presumed to be integrated and should be interpreted as a resonable person would.  

UCC and Corbin:  Writings are only integrated when the parties intended them to be so, (and should be interpreted in accordance with the intent of the parties even when this interpretation is not as a reasonable person would).  

UCC 2-202 (Parol Evidence Rule):  (2) Parol terms that contradict written terms should be excluded.  (3) Terms that normally would have been included in K are normally excluded.  

Integration clauses are attempts to draft around the Parol Evidence Rule.  

Exceptions to the Parol Evidence Rule

1. Evidence that there was a condition precedent to the contract's formation

- A party can always use parol evidence to establish that the written contract never came into existence because of a condition precedent to the formation of the contract.  Rationale: If there was no K, then there is nothing to protect from oral evidence.

- But: The precondition must be consistent with the terms of the written agreement.  (The "exception to the exception.")

Long Island Trust Co. v. International Inst. for Packaging Educ., Ltd:  P alleges that oral condition was that all five guarantors had to sign loan guarantee for any of the guarantors to be liable to D/bank.  Parol evidence is always admissable to show that the delivery of the instrument to the payee was a conditional delivery.  Where the terms of the conditional delivery have not been complied with, the instrument is unenforceable.  Dissent: The exception to the exception is that the parol evidence must not contradict the terms of the writing, and here the contract included an unconditional guarantee.

2. Fraud

- Parol Evidence Rule does not bar evidence establishing a tort action based on oral fraudulent inducement to a contract even where it would bar that evidence in a similar contract action.  Note that such a tort action would not be on the contract.  

- A strong minority view says that an integration clause cannot defeat an action for fraudulent inducement unless the clause specifically refers to oral representations.

- The majority says that even a very specific integration clause will not bar an action for fraud, because otherwise you could just commit fraud and defend yourself with very specific integration clauses.  (As was perpetrated in LaFazia's oral 'Yes, the store is profitable,' but written "there has been no reliance on oral representations about profitability.")

3. Mutual Mistake

- Parol Evidence Rule does not bar evidence establishing a mutual mistake contrary to the written agreement beyond a reasonable doubt.  The court will reform K to the parties' real intention.  This is true even with documents falling within the SoFs.

Hoffman v. Chapman:  Drafting error conveys to appellants a whole lot, when the intent of everyone was clearly that they should only get a part of it.

A written contract may not reflect the actual [viz. enforceable] agreement of the parties because of a mistake.  

4. Sham Contracts

- Parol Evidence is admissable to prove that a K was a sham contract.  

Interpretation of the Meaning Written Agreements

There are disputes about whether K is clear on its face, or just looks that way.  The older view says (A) clarity on K's face bars looking to external evidence.  The newer view says (B) extrinsic evidence is permissible, but only for interpreting what is in the instrument.  

"Reasonable Susceptibility": Traynor - The test of admissibility of extrinsic evidence to explain the meaning of a written instrument is not (1) whether it appears to the court to be plain and unambiguous on its face, but (2) whether the offered evidence is relevant to prove a meaning to which the language of the instrument is reasonably susceptible.  (1) would too often be unfaithful to parties' intent.  Parol evidence is admissible both (a) to show that K is susceptible of some interpretation, and (b) that it in fact is best interpreted in that manner.  

Words that look like they have a clear meaning, but don't: U.K., ton, north, etc.  These favor Traynor's position.  

B. Standardized Forms: Assent and "Public Policy"

Disclaimers

A disclaimer is binding if it was conspicuous enough and conveyed its meaning.  

(1) A disclaimer is conspicuous enough if a reasonable person in the place of the consumer would have been expected to read it.

Standardized forms

There's a notion today that in selling a product you warranty that they reach the normal standard of products.  

But there's also the idea that you can contract around things.  

UCC 2-719:  A disclaimer of warranty for personal safety is prima facie unconscionable.  

UCC 2-302:  A contract provision can be set aside if that provision is unconscionable.

Henninsen Rationales:

- lack of conspicuous placement

- lack of readily comprehensible meaning  

- conflict with the manifest intent of the legislature 

- unequal bargaining power(an Adhesion Contract; P could only take it or leave it and not bargain)

- lack of real alternatives

- importance to safety

Some Adhesion Contracts are enforceable.  The contract additionally must be unfair.  

Collins: P could have gotten insurance, so the contract didn't really leave the consumer with no choice.  The problem here is that even with clearer language and red ink, the court said that the clause itself is against public policy.  This goes too far.  

Truck passenger crash case:

(1) K's purpose "not clearly identified" (as e.g. "disclaimer of liability")

(2) release is extremely broad

(3) K was a standard one that offered P little or no opporutinity for bargaining

Collins:  Even if you made these changes, there's a public policy that companies should not be able to get around their liabilities.  The only thing to do is not to let the wife ride in the cab.  

Generally, if the party using the form had reason to think that the other party might not understand the extent of the form, then the form may not be good.  

Rest. 211(3): Where the other party has reason to believe that the party manifesting assent to a writing would not do so if he knew that the writing contained a particular term, the term is not part of the agreement.  [Also unknown terms beyond a party's reasonable expectations are not binding.]  

"Reasonable expectations" are to be (a) established by proof of the underlying negotiations, or (b) inferred from the circumstances.  They are violated where the exclusion (1) is bizzare or opressive, (2) eviscerates terms expicitly agtreed to, or (3) eliminates the dominant purpose of the transaction.

Abortion arbitration K case: An adhesion Ks :

(1) standardized form prepared by stronger party only

(2) no opportunity for negotiation  

(3) weaker party has no real alternative but to sign

Adhesion contracts are void if:

(a) the agreement goes beyond the weaker party's reasonable expectations of what its terms mean [and is unfair], or 

(b) it is unconscionable.  

The court here focuses on the fact that the arbitration-by-doctor forum chosen was unfair.

II. Policing the Bargain

A. Competency to Contract

Age

A minor has the absolute right to disaffirm a contract for the purchase of an item that is not a necessity.  Minor gets back all consideration he has conferred incident to the transaction (restitution) in exchange for as much of the consideration that remains in his possession (if any).  Minor does not have to make restitution for loss or damage to property even if he is capable of doing so. 

- Note: Minor must pay for damage to property if he has (1) misrepresented his age [in some isolated jurisdicitons] or (2) willfully/tortiously damaged the property.  In some jurisdictions, minors will be protected even where they rip someone off.  

- Note: This doctrine does not apply to contracts regarding necessities (e.g. food, shelter, etc.) (But:  "Items of property are not necessaries if the infant has a parent or guardian who is willing and able to supply them." (runaway prevention policy)).

Mental incompetence

Faber:

The mentally incompetent can void their K at will if the other party can be restored to the status quo ante.  

Recission will be denied iff all of the following apply:

(1) the status quo cannot be restored

(2) the other party was ignorant of the incompetence (in Ortelere the school should have known)

(3) the transaction was fair and resonable

Incompetence can be grounded on the lack of a capacity for rational judgment, as demonstrated by 

(1) P's testimony

(2) testimony of psychiatrists

Especially (3) the behavior of the claimed incompetent as detailed in the testimony of others, including whether by usual business standards the transaction was normal or fair.  

Rest. Sec. 15: Brings in the M'Naughten test to contract law, which is the disease's being the but-for cause of K.  This covers cases where P (pre-existent) understands consequences, but is nonetheless (new) incapable of volitional action.

Undue influence

Odorizzi (gay teacher resigns when threatened with "a very public lawsuit;" held: Only SJ to D denied)  

Undue influence (or "overpersuasion"): The use of (1) excessive  pressure by a dominant subject to persuade (2) someone with "a lessened capacity to make a free contract."  Misrepresentation is not an element.  Excessive strength and subnormal capacities don't both have to be present.  

- Tell-tale signs are: unusual/inappropriate time or place, demands that agreement be reached now, emphasis on bad consequences of delay, multiple persuaders vs. one persuadee, no advisors.

Collins: There's a risk of undue influence applying to too widely.

Constructive fraud:  Requires a confidential or fiduciary relationship that induces reliance - where one party has gained the trust and conficence of another and exercises extraordinary influence over them.  Evidence must suggest that the strong party can "substitute his will for the will of the other."  

Duress or Menace require an action or threat that is illegal.

B. Revisions of Contractual Duty

Pre-existing Duty Rule:  A contract cannot be altered without consideration, and doing one's pre-existing duty is no consideration.  

But: This is a weak rule.  D in Levine could have done enough by agreeing to keep the heat down in consideration for the rent break.  

There are statutes that run against this rule, e.g.:

UCC 2-209: Good faith changes in contracts for goods without consideration.  ("Good faith" in the UCC includes reasonable trade practices.)

Economic Duress requires:

(1) Threat of Breach (but, see the "modern doctrine," e.g. Wolf)

(2) No possibility of cover

(3) Preclusion of exercise of free will

An economic duress classic - Austin Instrument: D forces P to enter second K with D by (1) threatening to terminate first K where (2) P couldn't cover, and (3) simply suing D for breach would have damaged P's invaluable relationship with the Navy.

Note: The threat doesn't have to be illegal.    

Smithwick: Shows that the threat must preclude free will - P loses because he should have sued before performing.  

Wolf:  P threatens to sell house to undesirables if his deposit is not refunded and contract rescinded.  There's no (1) Threat of breach here, but there was (1) a threat of a malicious (although legal) act that (3) precluded D's exercise of free will.  This is still economic duress.  [What about (2) here?  Unnecessary?]

Revision by Rescission??

In Schwartzreich, Parties to an unperformed bilateral K were allowed to rescind that K and enter K2, even though the only difference was that just one side got less consideration.  This has been severly criticized.

Brian Construction:  When unforeseen difficulties arise, and motivate additional payment for the originally contracted work, there is consideration if the arrangement is fair and equitable.  (Subsequent agreements for less money are not binding Ks, acc. to Brian.)

UCC 2-209 (above) is similar, as is Rest. 89:

Restatement Section 89 (widely accepted):  A promise modifying a duty under a contract not fully performed on either side is binding (a) if the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made; or (b) to the extent provided by statute; or (c) to the extent that justice requires enforcement in view of material change of position in reliance on the promise.  

Note: These are not cases where there has been a mistake or intervening event such that one party would have the right to walk away from the original K.  

McDevitt (3rd party payment for winning horse race):  Here the court ruled, based on the Legal Duty Rule that P already had to try to win.  But courts have moved away from this lately.  Now 3rd party agreements are distinguished from additional agreements between the same parties for the same compensation.  (CO: One reason could be that 3rd party doesn't want party 1 to (efficiently) breach K with party 2; 1 would owe 2 damages, but not 3.)  Owner - Sub promises often fall into this category.  

Oral Modification of K which "bars" Oral Modification

Clauses baring subsequent oral modification are not enforceable as a matter of general contract law.  (Except for sale of goods Ks.)

A theory of a new, oral K would permit this.  

But in goods Ks as in Universal Builders an implied waiver theory would permit such modifications where D was aware of the modification's being carried out.

But remember: You can't waive a material part of the exchange.  Otherwise you'd be getting rid of consideration altogether.  So the waiver escape has its limits.

Waiver, to the extent that it is executory, can be withdrawn with notice where a reasonable time for performance has been allowed.  But you cannot withdraw an executed waiver (vs. an executory waiver).  If you waive the 31st SoL on the lst you can withdraw the waiver, but not if you waive on the 29th.  

Estoppel requires detriment to the misled party.

A contract revision which drastically reduces consideration due to P, but incurrs some small, new responsibilities to D is a modification, not a waiver, and therefore is enforceable (even though the reduced consideration was a material part of the bargain).  

Duress of the person is when there is imprisonment, threats, or an exhibition of force that cannot be resisted.  

Duress of goods may exist when one is compelled to submit to an illegal exaction in order to obtain goods from one who has them in possession but refuses to surrender them unless the exaction is submitted to.  

If P's difficulties were not caused by D, but just happen to be P's situation, there is no duress (Hackley).  This is the majority view.  Mere financial difficulty on P's part is not duress.  Rationale:"The adverse effect on the finality of settlements and hence on the willingness of parties to settle their contract disputes without litigation would be great if the cash needs of one party were alone enough to entitle him to a trial on the validity of the settlement"(Selmer v. Blakeslee)

P in Hackley won the second time on a theory of no consideration: Buyer gave less than he conceded that he owed.  There was no dispute that more than $4000 was owed, so there was no compromise or settlement.  There has to be a settlement of a disputed amount, or there will be no consideration

But it remains basic that there can be a settlement were forebearance (from lawsuit?) is the consideration on the part of the other party.  

If you pay your $100 phone bill with a check for $50 saying "payment in full," their cashing it does not end your debt, because there was no dispute.  

Accord and Satisfaction (AKA: Executory Accord, Substituted Contract, or Novation (of one sort))

An accord and satisfaction of a single claim is not avoided merely because the amount paid and accepted is only that which the debtor concedes to be due or that his view of the controversy is adopted in making the settlement.

Iff a bona fide dispute has arisen and a check is tendered in full payment of an unliquidated claim, the creditor may not disregard the condition attached.  This rule favors compromise and limits litigation, and this rule is convenient for business.

It is basic that you cannot take the money without taking the settlement terms on which it is offered.  (Actions speak louder than words here.)

The UCC has come to accept this, in part because it creates a strong incentive to settle.  

Accord and satisfaction is a unilateral contract.  

Executory Accords

The common law would not allow enforcement of executory accords, because they allowed the suspension of a cause of action, which seemed too metaphysical.  It didn't like the fact that the original K survived only if the substituted K were not performed.  The creditors were simply allowed to sue.  Also it was often unclear whether the new agreement was an executory accord or a new contract substituted for the old one.

Rest: Executory Accords are enforceable.  Rest. 281: "Until performance of the accord, the original duty is suspended unless there is a breach of the accord by the obligor as discharges the new duty of the obligee to accept the performance in satisfaction."

A creditor's breach of an accord, even a material breach, will not itself discharge the debtor's obligations under the original contract.

If the debtor breaches the accord, then the creditor is free to sue on the original contract (as an alternative to the accord) iff the parties intended the adjusting agreement itself, wholly and immediately, to replace the earlier obligation.

Interpretation of the accord as a substituted contract (rather than as an offer) is attractive where a debtor has relied on an executory accord.  

[Executory Accord:  An accord without satisfaction in which no payment or other transfer has as yet been made, and there has been at most an exchange of new promises.  

(Tractor to pay debt hypo).  

Problem: Did the parties intend the new agreement to be (1) a substituted contract, or (2) an offer to cancel the debt on receipt of the tractor?  

(1) is somewhat implausible, because creditor would be giving up a $400 claim to a delinquent debtor in exchange for a tractor that could be abused in the meantime.

This pushes to (2), in which case creditor can revoke at any time.  

If (1) then creditor couldn't sue for money before July 1, becuase he would no longer be owed money, and not even a tractor yet.  

(1) is most attractive when debtor has relied on the offer/novation, but is normally minimally construed as a suspension of liability until the day comes.]

C. Mistake, Misrepresentation and Nondisclosure

Constructive Fraud criteria:

(1) Grossly inadequate price ("shocks the conscience")

(2) Special relationship between parties

(The name is worse than the theory; no malicious intent is required.)  

Jackson: (Brother/sister land deal with unknown timber value)"Where inadequacy of consideration is such as to shock the court's conscience equity is alert to seize upon the slightest circumstance indicative of fraud, either actual or constructive."

Note: The court rescinded the deal; it didn't merely refuse to enforce it.  

Snepp:  Former CIA agent/author case.  Here there was a fiduciary duty.  (Unlike the gay school teacher undue influence case.)  D published without clearance, so the profits he made by breaching were disgorged.  Where a fiduciary duty is breached, courts will disgorge gains from breach.  This is an unusual remedy.  

Similar: If a bank employee takes money and wins at the races, the bank keeps the gain from breach.  

Mistake 

A party to a contract of sale may refuse to execute it if the contract was founded upon mutual mistake of a material fact. 

The mistake must go to the root of the contract and affect the substance of the whole consideration.  

Mistake might concern: subject matter of the sale, price, or some collateral fact materially inducing the agreement.

Sherwood: "Barren" cow case.  "The cow I contracted to sell was one incapable of breeding, not this one." (Dissent says mistake must be mutual.)

The brother/sister timber case could have been a mistake case, but the court didn't allow P to ammend her plea.  

Another case: Diamond sold as topaz for a dollar.  Is it a stone or a diamond?  Metaphysics lead to difficulty.  Counterfeit coin sale is a classic mistake case.  

Rest. 2nd:  Rescission  for mistake is indicated when 

(1) the mistaken belief relates to a basic assumption of the parties upon which the contract is made, and

(2) which materially affects the agreed performance of the parties.

(There's no mistake when risk has been assumed - i.e. you can contract around mistake.)

Another approach to these cases: Warranty

If a description is used in a sale, the UCC says there's an expressed warranty.  

The Stradivarius case was a sale by description.  

But with warranty, damages may be different.  You could get rescission and refund (as you would with mistake), but you might also get the value of the thing described.  (CO: You'd probably want the refund, unless you'd thought you'd gotten a great deal before.)

Mistake in General/Sub Cases

If general makes a mistake in an accepted bid and rescinds immediately he can get rescission to avoid unjust enrichment (even after puffing, as in Elsinore.) 

Note:  These are unilateral mistakes.  

Rescission of this sort is available for unilaterally mistaken releases from known and unknown personal injuries.  

A minority say that un-relied upon unilateral mistakes should allow rescission. 

You could say that unilateral mistake Ks like Elsinore would violate the objective theory if enforced, because D should have know that the K was too good to be true.  

Kronman wants to distinguish casually vs. deliberately gained information, and assign the mistake to the low cost information gatherer in the former case(?).  

Warranties

An implied warranty of merchantability is where the product fails to perform as it should.  

An implied warranty that a good is fit for a particular purpose stated by the salesperson also exists.  

Warranties in real property sales

There is only one case (Hinson) that supports a warranty for land even where the land restricted by covenant to a single use which ends up impossible.  

Mutual mistake in such instances was rejected in Hinson because it would lead to instability of title.  

The majority position is that land is more inspectable by buyer than a house is, so there's no reason for fortuitous losses to fall on seller.  

But a reason to know or a lack of due care on the seller's part will lead to an implied warranty.

There is only a builders' warranty of workmanlike construction for sales of houses.  

Misrepresentation and Non-disclosure in Real Property Sales

This is an open area in the law.  Johnson applied an express warranty theory to a real property sale in a case of innocent misrepresentation.  

Johnson: D sells P house, saying that "there was nothing wrong with it" (in terms of construction).  House settles badly, due to a condition beyond D's knowledge.  P sues for misrepresentation.  In contracts for the sale of tangible chattels, express warranty encompasses all false, material representations.  Builder/vendor law has been consistently moving in this direction.  P relied on D's professed superior knowledge and expertise, so an implied warranty theory is apropriate.  

- Innocence of the misrepresentation leads court to award difference in value rather than cost of repair.

Kirby involved one intentional misrepresentation and one silence where there was a duty to speak.  Both are Fraud, which requires:

(1) Less-than-full disclosure

(2) Intent to deceive

(3) Deception

(4) P believes there was full disclosure

Or:

(1) Lack of disclosure where there's a (1.5) Duty to speak (e.g. where seller has superior knowledge of material facts not accessible to buyer)

(2) Intent to deceive

(3) Deception

(4) P believes there was full disclosure

Damages: Cost of repair of the injury, or difference in value.  

Note: Court say that they had a duty to mention the condition anyway, because it was material.

Laidlaw:  Here buyer had gone to an effort to find out that the war was over. 

Distinction from Kirby:

(1) There was no false statement.

(2) Parties had more equal potential access to information

(3) Kronman: We should encourage deliberately gained information from casually gained info (without permitting plain lying).  

Eytan:  When buyers don't ask, seller has no duty to inform them of the obvious.

A Duty to Disclose arises where facts are 

(1) concealed, or

(2) unlikely to be discovered because of

(a) the special relationship between the parties, or

(b) the course of their dealings, or 

(c) the nature of the fact itself.  

A duty to disclose is rarely imposed where the parties deal at arm's length and where the information is the type which the buyer would be expected to discover by ordinary inspection and inquiry.  But it will be in extreme cases (e.g. you don't tell the bank that after its inspection but before signing the loan papers, the house has been completely destroyed).

D. Justification for Non-performance

Impossibility

Here we're talking about events post-K but pre-performance. 

Concert hall rental fire case.  

When parties know that the contract could not be carried out should some thing cease to exist, the parties will be excused should that thing cease to exist.   

The same is true for personal services contracts cancelled because the performer dies or can't perform the service.

No payments either way are required.  This is a way of allocating risks/losses, as both sides have lost something.  

Contracts involving chattels that no longer exist at the time of performance are similar except that (1) it is the seller who is excused from performance, (and (2) a refund is required.(?))

Hand: It is possible to get out of a contract because of a thing's destruction.  It's a matter of how unexpected that destruction was.  

But distinguish: 

The older view is that if A leases property from B, and it burns down during the lease, A still owes B rent for the term.  

This is because at common law, a lease was an interest in land.  

The newer view is that there's no transfer of property in a lease, so A does not owe B for the remainder of the rent.  (Like the previous case.)

If a structure being built under a contract is destroyed before completion, the loss falls on the builder.  This is consistent with the other cases because there was no object that K depended upon.  Remember that these are just default rules.  

But:  If the construction is on part of an existing structure, and that existing structure ceases to exist, then the builder (usually a sub) gets value provided to the owner before the fire/disaster: It is impossible to put a floor in a non-existent building (The American Repair Doctrine).  This serves subs.  Again, this is just the default rule.

Traditionally, if D took something (e.g. gravel) from Ps land after K but before closing, D was liable on an equitable conversion theory.  From the moment a K is made for the purchase of real estate, buyer becomes equitable owner.  But:

Uniform Vendor and Purchaser Risk Act:  If buyer does not yet have possession, then the burden of property destruction falls on seller.  But if buyer has possession, the full burden of destruction falls on buyer, and buyer must pay seller the full contract price.  (This minimizes risk of destruction.)  Just as far as risk goes, the notion of title has been done away with.  

*UCC 2-509:  In goods cases also, risk follows possession.  

Under UVPRA, if either buyer or seller has insurance, and the other is liable for loss, there's an abatement, and buyer gets specific performance.  

Non-physical Impossibility 

Modern doctrine extends imposssibility to impracticability.  

A government seizure of an item contracted for makes a contract impossible, and discharges both parties.  

But a party who has received benefit under a K that becomes unlawful cannot retain that benefit without payment.  This is about restitution.  

There's no impossibility or impracticability where the intervening event was foreseeable, because then it was an assumed risk, and the alternative would weaken the doctrine of contract generally.  (Skating insurance force majeure case)

Force majeure clauses will be interpreted narrowly, based on Ejusdem generis: "The general will be read in light of the specifics."

Damaged Crops Contracts

The main issue: Whether the contract was for a portion of the crops (a) grown on that farmer's farm, or just for (b) non-specific crops.  

If (a), then there may be impossibility.  If (b), then there can't be, because the good is fungible.  

UCC 2-615: "Excuse by failure of presupposed conditions" follows the above.

Generally, in damaged crops cases, the better risk-bearer will be liable: the promisor where he's a dealer, but not where he's a grower (Posner).

Impracticability

Texas to India shipping case:   

There was no impossibility here, because there was successful performance.  

Impracticability depends on a non-occurrence of some basic assumed background event on the occurrence of which the parties based their obligations.  The assumption that the Suez Canal would be open is not sufficient.  The agreement was for delivery of goods at a fixed rate, not for delivery at a fixed rate via a certain route. 

An increase in cost is not a sufficient excuse for nonperformance: Courts are very wary of impracticability because it runs against the contractual enforcement of promises.  Impraciticability requires a gross difference in cost.  

There may have been impracticability where Westinghouse would have gone broke and seriously damaged the nuclear industry if it had been forced to comply with its uranium contracts. 

 Frustration of Purpose

(1) Unforseen event (not caused by either party and not allocated in K)

(2) Non-occurrence of event foundational to K/destruction of value of K

Remedy: Losses lie where they fall, except benefit confered before the intervening event is recoverable (in U.S.).

(Parade apartment rental case, but with different damages.) 

Note: There was no frustruation of purpose in the car lot case (next), because the sale of cars was still possible.

This is just like the burned concert hall case, but with an event, and with different terminology.  

Commercial Impracticability

(1) Foreseeability

(2) Near total destruction of the value of K

In the car lot case, ct. said neither was satisfied.  These limitations are interpreted broadly, similar to the regular impracticability cases.  

Case where sub-contract for center dividers is cancelled by city due to protesters could be impracticability or frustruation of purpose.  Losses were allowed to fall where they may.  

E. Unconscionable Inequality

(1) Unequal bargaining power/Absence of meaningful choice for one party

(2) Gross inadequacy of consideration

Another version of Unconscionability:  "Where no man in his senses would make the offer, and no honest and fair man would accept."

Unconscionability is almost never applied between commercial parties.  

Equity courts won't e.g. order specific performance where P would have a winning case at law, but D would be put under great hardship. 

The old man mining rights case was for Spec. Perf. at equity, where consideration is more likely to be looked into.  Though spec. perf. was denied at equity, theoretically D was left with the right to sue at law for money - and possibly foreclose.  But practically speaking, such subsequent suits are almost never successful.  

The "Cleanup Principle":  When an equity court acquires jurisdiction of a case, it may proceed to give whatever remedies are needed for a complete and final disposition of the issues raised.  (e.g. where P should win, but can't get spec. perf because a 3rd party now owns the property.)  There is a jury issue here which is trumped.  

UCC requires good faith and allows courts to look into the setting of contract formation, and bars clauses "so one-sided as to be unconscionable under the circumstances existing at the time of contract formation."   But "the principle is one of prevention of oppresion and unfair surprise and not of disturbance of allocation of risks because of superior bargaining power."  

III. The Maturing and Breach of Contractual Duties

A. The Effects of Express Conditions

"Condition":  "Some operative fact subsequent to acceptance and prior to discharge on which the rights of the parties depend."

Rest. 224:  An event, not certain to occur, which must occur, unless its nonoccurrence is excused, before performance under a contract becomes due.  

Contract for use of a boat, which must be delivered from Italy to England.  

Is a provision that "the boat will sail on or before 4 Feb." a promise, or a condition?  (Though note that something can be both a promise and a condition.)

If it's a promise, then the boat's not sailing will incur a right to damages.  But there might not even be damages.

But if it is a condition, the party waiting for the boat know they can just walk away from the contract.  Otherwise Ds be in an awkward position (why?).  

Court says that the provision is an expressed condition, since that would have been the parties' intent, given the date's importance.

Rest. 261:  When there is a doubt about whether words create a promise or a condition precedent, they will be construed as creating a promise.  

Rationale: Conditions are harsh, because if not fulfilled, that party gets nothing.  E.g. By failing to preserve the old tobacco plants, would have lost all his premiums if the clause had been a condition.  If it is just a breach, then breacher is just liable for damages.  

Restatement says that a phrase identifying a provision as a condition should make that provision a condition.  

If there is a condition which must be met by D before contract is binding, and D fails to meet that condition, then P cannot sue D for damages, because there is no breach of contract on which to sue.  (This is "the other side" of the crop case.)

But: The Prevention Doctrine / Excuse of Condition Doctrine:  

If A is in control of the condition's happening, and makes no good faith effort to make it happen, then A cannot rely on that condition.  

Another approach to this is if the actor's words are used, it is a promise.  If not, then the act is a condition.  

Conditions Precedent vs. Conditions Subsequent (outdated distinction)

A condition precedent is an event which must occur prior to any duty to perform.

A condition subsequent is an event which terminates an existing duty to perform.  

The difference in Gray determines which party has the burden of proof of the condition's occurrence or non-occurrence.  

Now: A party seeking the benefit of a condition always has the burden of proving it.

(An alternative would be: The party in the best position to prove whether the event occurred has the burden of proof.)  

A contractual provision is (1) a condition rather than (b) a matter of convenience if that's how the intent of the parties is best construed.  

Rest. 2nd Sec. 227, Standards of Preference with Regard to Conditions:  (1) In resolving doubts as to whether an event is made a condition of an obligor's duty, and as to the nature of such an event, an interpretation is preferred that will reduce the obligee's risk of forfeiture, unless the event is within the obligee's control or the circumstances indicate that he has assumed the risk.  

An obligee whose performance is conditional upon the occurrence of some event has the responsibility to act when that event occurs, and thus must be aware of whether the event has occurred and take her own initiative to act when it does.  

A clause like "Payment will be made 5 days after owner's payments are received" may be construed as a condition, but may simply be a "convenience term."

Such "conditions" will be construed as convenience terms where 

(1) the condition's non-occurrence would cause a forfeiture, and 


(a) The debt to be paid was pre-existing, so the clause is only about timing, or


(b) The clause's existence is not a material part of the exchange, and discharge will operate as a forfeiture

Impossibility is an excuse for not fulfilling a condition. (e.g. case where D was in the hospital for more than the lst 24 hours after the accident.)

(But if your attorney is incapacitated, this is no excuse, because, say, compliance with the condition was not impossible for you.  Impossibility for parties is an excuse, but not for non-parties.)

[Also from Craven:  D wants Ps estopped from making the SoL claim because P investigated the claim's merits.  But there was no reliance, and therefore could not be grounds for estoppel.  But there might be an implied waiver.  You can waive non-material things after the fact.]

Contractual provisions for, e.g. a 12 month window in which to make a claim, are not like SoLs, which continue counting from where they left off after being suspended (i.e. they'll "tack").  When the impossiblity subsides, a reasonable time is allowed.  

(In the Civil War insurance case, the normal impossibility doctrine is not applied because it would have caused great injustice in light of the self-selecting class of plaintiffs.  So impossibility won't always work to get around a condition.)

Waiver and Estoppel

You can waive a condition, but not a material part of the exchange.

Waiving is surrendering part of the contract, so there would otherwise be a consideration problem.  

But you can waive "conditions not going to the heart of the exchange" - e.g. formal requirements, etc.  

Waiver does not require reliance.  

Estoppel requires reasonable reliance.  

Estoppel can apply to a material part of an exchange.  

A waiver, once made, is irrevocable and cannot be revived - but not if it's an estoppel.

When a condition is waived after the fact, it is gone forever and cannot be retracted.  But a waiver can be retracted if enough time is given before it would be relied upon.  (?)

You can retract an estoppel.  You retract the basis for the estoppel so that the other party can no longer reasonably rely on it.  

Something that is the basis for estoppel is not necessarily grounds for a waiver.  

Note: Sometimes courts will imply a waiver, but they don't do so regularly.  

In Gilbert v. Globe, There was a 12 month window condition.  P was told to wait for V1 before bringing his 2nd suit, but this statement was retracted.  P claims there was a waiver, but there was no basis for an express waiver.  The statements made could only have been grounds for estoppel.  But there was no estoppel either, because the permission was withdrawn by D, and the time limit began again and ran out.  

In Gilbert v. Federal Ins., after the 12 month contractual window for suit had expired, D continued invesigation and made a settlement offer.  

- There's no estoppel, because there was no reliance before the time for performance of the condition.

- There's no waiver, because the company's offer was made "without prejudice to assert the condition" - i.e. "without a waiver."  (Always use such a clause)

Timeliness as an Express Condition

A K which says "Payment due at 2:30 and timeliness is of the essence" makes timeliness an express condition.  If payment arrives at 3:00, there is no agreement.  This is just freedom to contract.  

But:

Porter: P is estopped from suddenly suing on a provision which says "time is of the essence" but which was ignored by P through a regular pattern of acceptance of erratic payments.  For each payment there was a waiver, because payment was accepted.  K clause said, "Any one condition that is waived does not constitute waiver of any other condition."  But D was lead reasonably rely on the fact that P would accept subsequent late payments.  So there was estoppel as well.  P could have said "From now on, no late payments; I withdraw any grounds for estoppel."  Then subsequent late payments would have failed to satisfy the conractual condition of timeliness.  

More Waiver and Estoppel

Clark v. West:  K is for $2/page or, on the condition of no drinking, $6/page.  D refuses to pay. P says implied waiver, by D's acceptance of the books. Ct says this is not a waiver, since they were due for $2 anyway.  P says expressed waiver because he was repeatedly told the alcohol provision wouldn't be insisted upon, [and this wasn't revoked until after the book's completion].  D says the clause was material and couldn't be waived.  Ct says no, so it was waivable.  

Collins: But also, P reasonably relied on D's statement, so even if the clause had been material, there would have been estoppel.  The waiver argument is less solid, because it looked like it might have been a material part of the exchange.  

["A waiver is a voluntary relinguishment of one's rights that can't be revoked.  

Equitable Estoppel is preclusion by one's acts from asserting a rights vs. a party who has justifiably relied you assertion.]

Excuse of an Expressed Condition to Avoid Forfeiture (Rest. 229)

Expressed conditions are generally enforced.  But:

Rest 229: The occurrence of a condition may, in appropriate circumstances, be excused in order to avoid a "disproportionate forfeiture" unless that condition was a material part of the exchange.  

E.g. Where an insurance notice provision's time elapses and would deprive insured of her relied upon claim, and insurer has not been prejudiced by the delay... 

This is a law reform view not accepted in NY, who reject Rest. 229. 

B. Conditions of Satisfaction

Good faith counts for something with conditions of satisfaction.  

A lot of construction contracts call for an architect's approval of the workmanship of a job as a condition of satisfaction of a K.  

If a condition of satisfaction is impossible (e.g. approval by someone who refuses to and is not obligated to approve), then their non-fulfillment will not block performance.  (Think "good faith" here.)  

The usual case was about whether the architect A was being reasonable, and usually the condition is not deemed satisfied.  If you want reasonableness, put it in the contract.  

NY says iff there would otherwise be a forfeiture,  you can ask if the architect was reasonable.

And in most jurisdictions bad faith on the part of the architect (or his not acting in the role of an architect) will lead to the condition's not being enforced.  Again, think "good faith."  

Fursmidt v. Hotel Abbey Holding Corp.:  P enters 3 year K to provide valet services.  Clause says D can escape K any time the services are deemed insufficient on his sole adjudication.  D rejects K, saying services are not sufficient.  Trial court implied an objective standard replacing D's subjective one.  Contractual provisions calling for performance to the satisfaction of a party can relate to either (1) operative fitness, utility or marketability, or (2) fancy, taste, sensibility, or judgment.  An objective standard is implied for (1), while the literal subjective standard is used for (2).  Valet services are a close call, but fall in the latter class in the light of this K, which called for more than utility, but rather a good relationship with the hotel and its patrons.  (But honest dissatisfaction is not sufficient for a counterclaim of breach.)

Haymore v. Levinson:  Ds repeatedly refuse to acknowledge as satisfactory P's work on house which was to be "satisfactorily completed." P gets payment less the total value of some minor deficiencies.  Building contracts fall into a class where "taste, fancy, or sensibility" are not of predominant importance.  Satisfactory completion rests on an objective standard of "operative fitness, mechanical utility or structural completion."

Breslow v. Gotham Securities Corp.:  Concededly full services by law firm must be judged by objective standards, not subjective standards of client.

C. Constructive Conditions - Order of Performance

The Dependency of Mutual Promises:  After Kingston, one party cannot sue the other without having given or tendered performance.

Seller exchanges promise of immediate conveyance for promise of installments.  Seller creates a security interest.  But seller forgets to include a dependency clause.  But obviously one was intended by the parties: if there wasn't one, seller could only sue as the installments came due, and he'd have to prove that he was damaged by the loss of security.  But by that time he'd have lost everything.  Seller refuses to convey and is sued by buyer, who failed to provide the security interest.  

Ct implies a dependency.  

Types of K:

1) Mutual and Independent:  Two promises with no conditions.

2) Conditions Independent:  Unilateral contract where 2nd perf. is conditional on the first's occurrence.

3) Mutual Conditions:  Bilateral with conditions to be performed at the same time.

So a condition is constructed to protect the parties to the exchange.  (In fact, this case could have come under 2 as well as 3.) 

UCC 2-511 and 2-507: Tender of goods is a condition of buyer's duty to pay; Tender of payment is a condition of seller's duty to deliver goods.  

The default rule at common law the person bringing the action had to tender first.  

And: If neither party tendered, there is no COA in either party.  You must tender within a reasonable amount of time (unless timeliness is of the essence.)  

UCC 2-601: In a single delivery sales contract, time is always of the essence.  (This is the only circumstance in which time is impliedly of the essence.)

The presumption is now for mutual promises.  

Rest. 234: Order of Performances:  Where exchanged promises can be rendered simultaneously, they're due simultaneously, unless language or circumstances indicate to the contrary.

Rest. 238: Tender is a condition of performance for contracts involving simultaneous performance.

Borrower as a condition for loan promises security for the loan, but foreseeably, blamelessly doesn't get it before the fixed loan date.  It can't be presumed that the performances were to be simultaneous, since the possible impossibility of this was foreseeable.  So there are (1) Mutual and Independent promises to tender the deed and the security.  So there is a good COA, and no implied condition constructed by the court here.  

So:  

If the parties had reason to know that the dates of performance might arrive at different times, their promises may be construed as being independent, and therefore tender may not be a prerequisite for a COA.  If promises are dependent, tender is a prerequisite for a COA.  

If the deed had arrived before the loan date, then a condition requiring tender would have been constructed by the court, and P would have lost.  Such a condition would fit the intent of the parties.  

[Williston: An express condition like a condition implied in fact depends for its validity on the manifested intention of the parties.  The courts must enforce expressed conditions as faithfully (and harshly) as they do promises.  But where the law has imposed a condition, it can deal with its creation as it pleases.]

Constructive Conditions

Injured employee fails to exhaust required administrative procedures before suing.  D says there's an unsatisfied contractual condition.  P says the condition is excused because his rights were never explained to him, so there was a constructive condition for D's condition.  Ct. agrees with P.  

Collins: P had a lawyer and read K, so he didn't need this protection from the court.  

Tender of performance on the part of the buyer is not required where 

(1) It appears that the vendor has disabled himself from performance.

(2) [It appears that??] he is on the day fixed by the contract for that purpose, for any reason, unable to perform. [e.g. if there is an incurable defect on title]

(3) D has expressly refused in advance to comply.

In such cases, tender by P would be idle and ceremonious.  

Williston: Readiness and ability to perform is normally required if tender is to be excused.  (1) Conduct amounting to the giving of notice of readiness to perform, or (2) a demand for the other's performance of a concurrent act satisfy the tender requirement.  

There can be curable title defects.  P should be careful not to repudiate K based on these, because then he could end up breaching: 

In order to sue for damages, D (1) doesn't have to tender (because P expressly refused in advance to comply), and (2) doesn't even have to cure the defects (since she doesn't have to engage in futile actions).  

At equity (i.e. in suits for specific performance), the doctrine of constructive conditions of tender is not recognized.  

At equity, the court is a repository for the deed and the money - to sue (as a seller) for specific performance, you must put a marketable title into the court.  So tender is not so important at equity.  

In an old fashioned installment sale of real estate with payments followed by conveyance on the last payment, all of the payments but the last one are independent promises.  Seller can sue for them individually, or for a bunch at once.  There is no dependency defense.  

But in Beecher, there are a series of unpaid installments, and then the last one comes due.  Then there is a dependency defense, if seller doesn't tender.  

As of the last payment, there is a constructed condition.  This is just Kingston.  

So now all of the payments have become subject to the performance of a condition - namely, tendering marketable title.  

So because he waited, D must tender marketable title in order to sue.  

This approach is an attempt to protect the exchange relationship again.  

Where a contract is made to perform work and no agreement is made as to payment scheduling (and no general trade usage or previous custom between the particular parties has beeen established at trial), the work's being substantially performed is a constructive condition of payment's being demanded.  If builder stops work and demands payment, he breaches.  

If owner pays $5000 voluntarily at the beginning of work, he has waived the condition, and can't get the money back if builder stops.  But he can sue for damages.  

Where A's performance requires time, and B's doesn't, B's duty to perform is conditional on A's performance. 

This reflects bargaining power.  But also:

- Normally B is the employer, and is thought more responsible

- And creditworthy

- Employee/B can't be forced to specifically perform

- Incentive to work

But: Some jurisdictions require weekly payment for low-paid workers.  

UCC Sec. 2-307:  "Unless otherwise agreed all goods called for by a contract for sale must be tendered in a singe delivery and payment is due only on such tender but where the circumstances give either party the right to make or demand delivery in lots the price if it can be apportioned may be demanded for each lot."  (This creates an installment contract.)

Rationale: Sub has conferred a benefit at time x, and needs to finance his subsequent work, so partial payments are fair.  

Rest. 233: Generalizes the UCC's position to all situations.

Distributive K: Requiring payment for each delivery.  (vs. "Entire" Ks)

K for two different types of item, only one of which is delivered.  Court says K is best construed as a distributive K, so it constructs multiple conditions satisfied by delivery of the different installments.  Buyer must pay for the delivered item.

Also: Performance by one side of a prior installment of K is a condition of the other side's duty to perform future installments.  So, contra Tipton after D's non-payment, P had no duty to go forward with the second installment.  

After 1st delivery, P didn't demand payment.  Contra Tipton, this doesn't waive his right to damages.  [Q: But by not demanding payment, did P waive his right not to deliver the second installment?  Yes, acc. to UCC. (See (3) below)]

Delivery  I

Payment I

Delivery  II

Payment II

UCC 2-612:  

(1) Payment for lots in installment Ks should be paid for in installments.

(2) The constructive conditional relationship in installment Ks between Delivery I and Payment I is not literal performance, but just substantial performance.  

(3) If there's a failure to perform one installment that substantially impairs the value of the whole, then breachee doesn't have to perform subsequent installments. (i.e. From Payment I to Delivery II.)  [AKA: Earlier non-performances may violate a constructive condition precedent as to subsequent performance.]  But if no objection is made after the initial breach, you've waived that constructive condition.  You have to perform.  But you have not waived your right to damages.

Note that because of 2-307 (under which the court can imply a distributive K), the scope of 2-612 is greatly increased.  

D. Protecting the Exchange on Breach

The Perfect Tender Doctrine:  A contract must be performed exactly in all respects.  

The common law view was that if K is performed one day late and buyer refuses delivery, there was a failure of performance of a constructive condition.  

UCC 2-601: A buyer [in good faith] can reject goods delivered under single performance goods Ks for any non-conformity (of goods or of delivery).  

There is no substantial performance doctrine for single performance sale of goods contracts, but there is in installment contracts.  

In a K for mixed goods and labor/artistic skill, there is no condition allowing rejection for late performance.  But breachee can sue for late performance.  This is a typical limitation to the perfect tender rule.  

Impossibility may excuse non-performance, but it cannot mandate acceptance of an imperfect tender.  

In circumstances where buyer wants out of a K, and then is faced with imperfect tender (i.e. with the 240 crates of onions instead of 300 crates), buyer could escape under common law.  

UCC 2-605 partly rejects this:  

- Seasonable notice of rejection is required

- If buyer fails to particularize why he's rejecting, and seller could have cured, then buyer's objection is waived.  

(Policy: (1) Permit buyer to give a quick, informal notice of defects in tender (2) without penalizing him for omissions in his statement while (3) protecting seller who is reasonably misled by the buyer's failure to state curable defects.)  

UCC 2-508: Seller may cure an imperfect tender even beyond the time of performance by substituting a conforming tender if (1) she had reasonable grounds to believe that the nonconforming tender would be accepted, and if (2) she seasonably notifies the buyer.  

(Hearing aid, electrical fire repair car, single air conditioner mobile home cases.)

In construction contracts, substantial performance is present iff the performance meets the essential purpose of the contract.  

For substantial performance, P can sue on K for contract price minus damages caused to D by incomplete performance - usually difference in market price, but if there are curable defects, then cost of repair.  [Prevent economic waste.]

If there's no substantial performance, builder gets restitution.  (Though not in New York.)

Courts talk tough, but are really pretty easy even on willful breach resulting in mere substantial performance:

Employee's pension was not discontinued even after it was discovered that he had been bribed, because even a willful breach in the course of a 37 year employment contract does not block a finding of substantial performance.  

- The courts don't want to create a forfeiture.  So they dubiously call the K "divisible" and say that the "whole" has not been breached.

A big issue: A breach of part of a K is a breach of the whole K iff it defeats the purpose of the whole K.  

Recission will generally be refused where there is only a breach and not utter failure of consideration i.e. no material breach.  (Heritage house repair case.)

Immaterial breaches do satisfy the condition requiring the other side to perform (but do not protect the breacher from being sued for damages).  

Hypo:  S sells farm land to B in exchange for half the value of 10 years' crops.  S doesn't like B's methods and sues for total breach.  Ct. does not find total breach.  But during trial, B completely stops farming.  In a subsequent action, a court could still find total breach, even though it wasn't found before.

["The line between partial and total breach is not so plain as to visit such a severe forfeiture upon a P who exaggerates his injury."]

An anticipatory repudiation of a K is "a definite and unequivocal manifestation of intention [by words or conduct] on the part of the repudiator that he will not reder the promised performance when the time fixed for it in the contract arrives."  (e.g. not showing up for your "last chance" to perform.)

 Gravel driveway builder case:  There is a breach, but is it a material one (which justifies repudiation)?  AKA: Has builder failed to satisfy a constructive condition of owner's performance?  

Where there is substantial performance, or just no breach yet, no self-help remedy is allowed.  

Self-help in such situations is risky, since if owner is wrong, he materially breaches.  

K&G Construction:

Installment K.  Sub drives buldozer into house.  General refuses to pay that installment of K.  Sub stops work.  

There's a condition precedent that Sub must materially perform in order for General to be liable for payment [both of the installment and of the whole K].  

Because General had not defaulted (i.e. there was no constructive condition that he failed to fulfil), Sub was still obligated to work.  So sub breached again by stopping work - this time a material breach even if the first one hadn't been material.  

The more touchy question was whether the owner was obligated to go on with K after the initial breach: Was it a material breach of the whole contract?  AKA: Was the value of the whole contract destroyed by the breach?  If yes, then owner can repudiate.  But if no, then owner will be liable for damages.  

So 2 issues: (1) Constructive conditions within a single installment, and (2) Relation between failing to fulfill an installment and the contract as a whole.

Owners reasonably think performers won't show up for snowstorm performance, and save costs by closing opera house.  Performers do show up, and sue.  

The Prevention Doctrine excuses tender/performance by party A if they were prevented from tendering/performing by party B.  

But here A had reasonable grounds for believing that B wouldn't perform: performance was "insecure."  

The common law rule sides with party B.

But:

UCC 2-609: Where A has a reasonable basis for being insecure about material performance, A can ask B for reassurance and withold performance until being reassured.  

Rest. 251 is the same, and: If the other party doesn't respond within a reasonable time, A may treat this as a repudiation.

Installment K.  Buyer misses payment.  Seller continues to deliver.  Buyer obtains assurances, and sends a check.  Buyer hears from a truck driver that Seller has refused to continue performing.  Buyer stops payment on the check.  Seller ceases performance.  Buyer says Seller had to seek reassurance before ceasing performance.  Ct: Truck driver is not a reasonable source, and seller did not have to seek reassurance before ceasing performance because he had adequate insurance.  He wasn't guessing.  [This was decided under Rest. 251.]

A anticipatorily repudiates.  B then has two choices:  (1) Ignore it, and await performance or breach.  B wouldn't lose her COA, but might recover less for not covering.  (2) Treat the the anticipatory repudiation as breach and sue.

The repudiation vests when the breachee covers.  But the repudiation can be retracted until the breachee's position changes.  

So anticipatory repudiation is only breach when it is treated as breach.  

It is a little wierd that breachee has a right to money now for an anticipated breach in the future.  Prosser plausibly says this is a tort doctrine.  The right to future performance is a present right, so repudiation is present damage.

Disability insurers stop paying.  Beneficiary sues for the lifetime value of the policy.  Ct. says ben. can't sue for that.  Why??:

The doctrine of anticipatory breach doesn't apply to unilateral contracts.  Here ben. will have no more payments, so only insurers have an outstanding obligation.  So the contract has become unilateral.  Ct says you cannot sue for anticipatory breach of a unilateral contract.  

(A lease is similar: once the land has been delivered, tenant is the only party with an outstanding obligation.)  

An acceleration clause solves this problem for the beneficiary, allowing her to sue at once.  

A breaching seller can get specific performance: "Specific Performance with Abatement" (i.e. with a reduction in price)

Specific performance with abatement can be granted where there is no material breach.  [This was an uncommon result(?)]

IV. The Rights and Duties of Nonparties

A. Third Party Beneficiaries

Lawrence v. Fox:

H owes L $300.  H lends F $300 in exchange for a promise to pay L the next day.  F doesn't pay.  L sues F for $300.  (Maybe H was insolvent.)  L wins.

"Where one person makes a promise to another for the benefit of a third person, that third person may maintain an action upon it - independent of any actual or supposed relation between the parties."  

Trusts are like this, except there would be a subject matter of the trust.  If stock or property had been given, or if the money had just been in an envelope, F would have been a trustee.  

The dissent was worried about precedential problems:

(1) H and F's ability to cancel the contract in the face of L's COA

(2) Double liability in the future of F to both L and H.

Seaver: Here there was no creditor/debtor relationship, but a dying aunt/niece relationship.  

Dec and husband K that $6000 will go to niece, but husband breaches.  

The court considers this to be a "sole beneficiary" situation.  Here only the only beneficiary is the niece.  She is (1) a "Donee Beneficiary".

In Lawrence, there were two beneficiaries: Creditor (Lawrence) and Debtor (Holly).  They/Lawrence is/are (2) a "Creditor Beneficiary".

In NY, only (1) with a close family relationship and (2) situations allow this kind of 3rd party COA.

There are also (3) Government Ks for the benefit of certain members of the public, and

(4) Ks where the beneficiary is a donee beneficiary of a life insurance policy.  

Different states differ.  

Rest. distinguishes (a) intended beneficiaries from (b) incidental beneficiaries, and only (a) has an enforceable right:

Rest. 302:  P is an intended beneficiary iff (1) Recognition of a right to performance in the beneficiary is appropriate to effectuate the intention of the parties, and (2) Either (a) the performance of the promise will satisfy an obligation of the promisee to pay money to the beneficiary, or (b) the promisee intends to give the beneficiary the benefit of the promised performance.  

Lawrence could sue either Holly or Fox.  Holly has a COA against Fox if sued by Lawrence.  

Suretyship: The contractual relationship among a debtor/principal, a creditor, and a surety who becomes anwserable for the debtor's obligation.

In a creditor beneficiary situation, under the SoFs, a promise by a surety to pay the debt of the debtor/principle must be in writing.  

In a donee beneficiary situation there is no such requirement.  

[This is of questionable importance.]

Mortgage situations

A buyer of real estate assuming a mortgage has two options:

(1) Get a new loan and pay the owner at closing the full balance of purchase price.

(2) Assume [i.e. promise to pay] the mortgage of the seller.

(3) Take "subject to" the mortgage.  

On (2), if buyer doesn't pay, then two bad things can happen:

(a) Lender can sue buyer on his promise to pay the mortgage (i.e. a Lawrence situation, where bank is Lawrence).

(b) Say the property may not be worth more than the mortgage, and buyer doesn't want to be liable for a deficiency judgment.  In such a case, buyer can take "subject to" the mortgage, and thereby not promise seller that she will pay the mortgage.  In this case, mortgagee cannot sue 3rd party beneficiary.  

An intellectual question follows:  

What if buyer #1 takes "subject to" (i.e. has no personal mortgage debt), but then sells to buyer #2 who "assumes" the debt?  

Is this an intended gift to the bank?  [Surely not!  It's a contracting error ammendable with the objective theory of contract???]

[Subs and owners are "insulated" from suits by one another, because they don't generally deal with one another, they have remedies in suing generals, and those remedies are backed by bonds.]

Anderson: Parties to K didn't intend P/ice-falling nurse to benefit from K, so she's just an incidental beneficiary, and has no COA.  A beneficiary P's COA or lack thereof determined by Parties' intent to make her beneficiary.  

Moch (Cardozo):  If city (1) had had a legal duty to provide water at a certain pressure to P's house, or (2) had intended in K for individuals to have a COA vs. the company, then fire victim P would have had a COA.  Finding (2) requires a "primary and immediate benefit that bespeaks the assumption of a duty make reparation directly to individual members of the public if the benefit is lost." 

(Generally this requires a specific clause saying citizens can enforce K.  Otherwise government contractors would be heavily burdened.)  

[Generally only a client can sue an attorney for breach of duty of due diligence.  The only departure is a relaxation of the strict privity requirement to the extent of allowing a true third party beneficiary to sue an attorney as he could sue any other defaulting or tortious party to a contract made for his benefit.]

Modification of 3rd Party Beneficiary Ks by the Original Parties

One old view:

Robson:  A contracts with D to provide for P as donee beneficiary.  Later, A and D attempt to modify K, prior to any reliance by P.  P does have standing to sue because she was an intended beneficiary.  

As creditor beneficiary, P would win, because then vesting would have been immediate because of the pre-existence of the debt.  In such cases, P would have stopped pursuing A for settlement of the debt.  

As donee beneficiary, P will lose.  Vesting is not immediate.  A promise of a gift is not binding, and a will is unilaterally revokable. But:

If donee beneficiary relies on K, or assents to K, then K is irrevokable.  

But: Corbin and Williston say that donee beneficiary rights vest immediately.  

Rest. 311:  Variation of a Duty to a Beneficiary.  Unless otherwise stated in K, promissor and promisee can discharge a duty to a 3rd party beneficiary unless, prior to notice, (a) 3rd party has relied on the K, (b) 3rd party has manifested his assented at the request of one of the parties.  (4) If promisee is given consideration (by promisor, presumably?) as an ineffective attempted discharge of promisee's duty to beneficiary, then beneficiary can sue promisee for that consideration and promisor for the remaining value due to beneficiary.  

Some jurisdictions don't follow the Restatatement.  

Defenses against...

W gives HC a note guaranteed by US in exchange for provision of heating service.  HC sells note to Bank.  In exchange for "good"(W) heating system, R promises W "to pay $850 to Bank" - not "to pay the heating debt, whatever it was."  Heating fails.  R stops paying, which brings W into default.  Bank collects debt from US.  US could sue W, but she's insolvent, so US sues R.  Rouse says (1) W defrauded me, and (2) HC's product was defective.

Winston
US
|
Promisee
Beneficiary

Rouse


|
Promissor

Court accepts (1) but not (2):  

(1) Promissor can assert against beneficiary defenses that promissor had against promissee, e.g. fraudulent inducement to K.  If Rouse were sued by Winston, Rouse could have asserted fraud.  So Rouse wants to assert fraud against the US.  So the court allows this.

(2) If the heating company had sued Winston, Winston could have asserted a defective product defense.  The court won't allow this.

Rationale: Whether this defense is available will depend on what the promissor promised in the original transaction.  If he had said, I'll pay what you owe, then he could keep this promise while asserting her defense.  But because he said, "I'll pay $850," he must keep this promise, which has nothing to do with the amount she truly owes.  

Note: Rouse promised Winston more than he needed to.  There are a lot of Lawrence situations like this, and courts will enforce what is written.  

Note: There is a negotiable instrument here as well as an assignment.  Rights are cut off with negotiable instruments as they are not with assignments.  US took an assignment (really a "subrogation") of Winston's debt, and therefore got W's right to sue Rouse with it.  

B. Assignment and Delegation

An Assignment is a present transfer of a right.  

UCC Article 9 deals with assignments, both as security interests and as items bought and sold in themselves.  And with wage assignments, construction contract assignments, accounts receivable, executory contracts, etc.  

One worry: It's easier to sell non-corporeal things to two people at the same time than to sell a horse this way.  

Basics:  A says to C "I've just purchased your debt from B."  A will want proof before paying C.  So there must be devices.  

A Delegation is of a duty, not a right: e.g. where D agrees to perform for E.  This is Lawrence.  

There are important differences between delegation and assignment.  

Obligee/Assignor: Party owed.

(Macy's)

Olbigor: Party owing.


(Consumer)

Assignee: Party receiving benefit.
(Macy's Bank)

Say you default.  What rightst does Macy's Bank have against you?  

Assignment may have been made "with recourse."  (In the law of bills and notes there is no recourse.)  [So recourse is back to Macy's?]

Langdel: Land buyer assigns his rights to X, who assigns them to Betz.  Seller sues Betz for specific performance.  Betz: "I only took the right to buy the property, not the promise to buy it."  Seller: "When you take contractual right in general terms, you also take the duty that goes with it."  Betz wins.  

This is the NY rule: When you take a contractual right to purchase real estate in general terms you don't take the duty that goes with it. (i.e. you get an option.)

Rest. 2nd is agnostic about this in the real estate context, but otherwise says duties go with rights.  

UCC 2-210: When you take contractual right in general terms, you also take the duty that goes with it.  So seller should win.

General rule: You can never get together with a stranger and defeat the original party's rights.  The original party can always be sued, but in a lot of these cases the original party is insolvent.  

A contracts to sell real estate to B, where contract is expressly assignable.  B assigns his interest to C.  A refuses to sell to C, who sues for specific performance, tendering cash.  C will win.  

But:  Although an option is assignable, an offer is not assignable.

UCC 2-306(1):  Requirements contracts are assignable to the extent of what was required in the past.  

There are various forms of prejudice that prevent assignment/delegation.  

Cochrane:  Will assignee/buyer be as creditworthy as the assignor?  

Personal services where something special about the provider would be lost will be refused.  

Same for contracts for a surgeon or a portrait painter.

If additional services were provided that were not specified in the contract, these will not prevent the contract's assignment.  

If one party attempts to disappear after assignment, e.g. via bankruptcy, this will be looked into, and they may be revived.  

UCC 9-318: Contracts prohibiting assignment of a contract right (i.e. payment) are ineffective(!).

UCC 2-210(5):  Any delegation of duties as a part of an assignment creates a ground for insecurity, and entitles the obligor to an adequate assurance of performance.  (Like the Opera case.  But what is "adequate" is always open to question.)  

This is widely accepted.  

There are valid reasons not to want a contract to be assignable: checks on validity, processing, paying to assignees, protection of employees.  On the other hand, we don't like assets to be restricted.  

Allhusen: "All assignments are prohibitted" will just result in damages.  "All assignments shall void" is effective.  So in non-goods contracts, bars on assignments are OK if worded properly.

Notice financing is where Macy's uses future accounts receivable as security for a loan, and there's a register to which lenders can look to see whether certain accounts receivable are already being used as collateral.  

Statutes permit assignment of future wages as collateral, though as a strict matter of assignent doctrine, you wouldn't be able to, as you'd have no right to assign.

Ford Motor Credit v. Morgan:  Statutuorily required clause mandates transfer of D's claims and defenses against seller to P/assignee of loan.  P sues for non-payment, and D counterclaims for the seller's misrepresentations.  A defense against an obligor can be asserted against an assignee of the debt, but assignee is not liable for damages beyond the amount of the loan, since then asignee would be an insurer.

An unrelated claim vs. obligor can be asserted vs. assignee which accrues before notice of assignment can be asserted vs. assignee.  But not one that accrues after notice.  

Policy:

- Incentive for assignees to give prompt notice

- Allows assignees to protect themselves by inquiring with borrowers whether they have any claims against assignors.

This is a well-established distinction.

UCC 9-318(1): In the absence of an agreement not to assert claims or defenses vs. an assignee, that assignee is "subject to" [consumer] claims or defenses against the assignor.  But this does not enable a consumer to recover affirmatively against assignee-creditor.

"Waiver of defense against assignee" clauses

These are attempts to turn assignments of Ks into negotiable instruments.  

The problem is that they are dangerous to consumers, because they take away consumers' bargaining power of non-payment.  

So "waiver of defense against assignee" clauses are enforceable, but only in non-consumer transactions.  

Discharge of 3rd party rights when the original parties alter K

Contractor assigns rights from its contract with owner to bank for financing.  Contractor gets into financial trouble.  Owner wants to help, but any addition to the contract will only go to bank, and not help the construction.  So owner and contractor bury 1st K, and bank only gets the residual rights.  If this is done in good faith, it is enforceable, even though it is a case where A gets together with a stranger and compromises B's rights.  UCC commentary says that this does violence to contract law, but is necessary for large scale procurement, where one breach could screw up an enormous project - possibly one funded by the government.  

