I. General Property Theory

A. Values that Property Doctrine Serves

1. Reward productivity and foster efficient use of property

2. Create simple, easily enforceable rules

3. Create property rules that are consistent with societal habits and customs

4. Produce fairness in terms of prevailing cultural expectations of fairness

B. Standard Trilogy of Types of Property

1. Private property – individuals make decisions about resources

2. Common property – regime in which every individual can use object of property and no individual has right to stop someone else from using object.

a) Fails to distinguish between open access:  noone is excluded from using resource.  E.g. on the high seas, beyond the 200 mile limit, fisheries are open access.

b) Fails to determine communal property regime:  defined community of users, and community can exclude nonmembers from accessing resource.  

c) Within the community, there is an open access regime but from people who are outsiders to community, regime is in effect private property.  E.g. a communal fishery could be an example – a group of fisherman allowed to access it.

3. State Property:  Resources are used for needs of society rather than for particular individuals.  

a) Used to be viewed as competitor to private property, but after fall of eastern block state property is much less significant.  

4. Other forms – anticommons, liberal commons, etc.  Some of forms of ownership systems debated among scholars.  

C. Why does society protect institution of Private Property?
1. Personal Autonomy

a) Rights of ownership, relationship between person and things or relationship between person and other people relative to things.  
b) Protection of person from state.  Is there a paradox in this, since if state is protecting right to private property, then how is person protected from state.  

2. Law and order – reducing violent conflicts between people.

3. Alternatives:

a) State controlled property, dictatorship to determine property distribution.  

b) Property connected to regime in power – reward for supporters to perpetuate regime.  

c) Could lease out property to people and grant them % share in profits.  

d) Could also use negative incentives – penalties or fear to force people to use property.  Problems with this are long term v. short term.  

e) Community obligation – like a kibbutz.  

f) Community pressure – induced to do certain things through social pressure.  

4. Productivity rationale to justify private property rationale:

a) People are not going to invest in use of property unless they know they have title to what they are producing.  

5. When people know that certain amount will be stolen, then it will encourage overproduction.  
a) Overproduce to point of sustenance, but at that point they will underproduce.  
b) No incentive to invest in protection if they know that they will not be able to fight the people stealing it.  

c) Not having to invest in protection means that people can invest more in production.  

D. Property Theory

1. Demsetz’s Wealth Maximization Theory
a) The Account

(1) When it becomes important for society to take externalities into account b/c a particular resources has become more valuable, then private property develops from communal property to force the internalization of externalities if the benefits of internalization exceed the costs of internalization.

(2) Primary function of property rights is to promote efficient use of resources

(3) Alienability promotes political freedom because it liberates individuals from one form of dependency (feudal hierarchy), but it exposes them to another (markets and manufacturing).

(4) Private property emerges when it is beneficial to society as a whole – when the benefits exceed the cost – he doesn’t endorse an interest group approach to private property.  

b) Externalities – costs or benefits that are external to you.

(1) Example – emitting fumes from your apartment and imposing costs on society.  

(2) Internalizing externalities – private ownership encourages people to consider those costs in their decisionmaking process.  

(3) Problems with externalities:

(a) Bargaining/transaction costs are high when many others are involved

(i) When transaction costs become sufficiently high, external effects of using resources unlikely to be taken into account through bargaining and resources likely to be misused or misallocated

(b) Identity of X is not always known

(c) Negotiation and organizing costs are high

(d) Free riders and hold-outs distort real value of property
c) Tree Hypothetical

(1) Tribe of 100 people owns forest of 1000 trees in common.  Each member of tribe owns 1/100 undivided interest in 1000 trees.  

(a) If x chops a tree to use it for his own use, he gains exclusive control of the tree.  X nows has 1 tree + 999(1/100).  X has a net gain, but the rest of the tribe individually has a net loss – 1/100 of a tree.   

(b) The loss that everyone else has suffered is an externality to x.  If the costs to store the tree are high, then people will only cut down the trees when they need them, since there are an excess of trees.  

(2) If a trader from another civilization arrives and wants to use the trees to build houses, but the trader can’t cut down the trees since he is not part of the communal property regime.  He offers to pay $2 for each tree cut down, but under this system, the incentives is there for cutting the trees as quickly as possible.  

(a) The society would be overinvesting in tree cutting technology (lack of cooperation) and there is no incentive for conservation or investment in trees.  

(b) They are also undervaluing the trees, because they are not considering their future worth – only considering the present worth.  

(c) Why won’t individuals stop chopping trees?  Someone else will still chop them down – no incentive for them as an individual to stop chopping as long as it remains a communal property regime.  

(3) Effects of external costs in communal system

(a) External costs lead to overconsumption of resources.  Individuals do not have an incentive to conserve – they have an incentive to cheat.  

(b) External benefits arising from one individual conserving leads to the underproduction of communal resources.

(c) Transacting costs like enforcement, agreement, hold-out, free-riders (conservation would confer a nonexclusive benefit on community on whole, and free-riders would just ride on that benefit), prevent people from reaching agreement on the consumption of communal resources.  

(4) Changes under private property regime

(a) People are not competing each other for immediate communal benefits, so they can take into consideration future benefits – it partially concentrates costs and benefits on individual owners.  They internalize external costs associated with communal ownership – an owner can count on realizing rewards associated with husbanding game and increasing fertility of land – when the benefits exceed the costs.

(b) Costs of negotiating over remaining externalities is reduced – the private owner need not reach agreement on land use – less people need to agree.   If an individual wanted to stop someone in a communal regime from constructing a dam, he would have to negotiate with each person in the communal regime.  

(c) There are costs involved in creating a private property system – creating a policing system, a judicial system, etc. – so private property systems only evolve when they are cost effective.  

(i) When there is a new market, new technology – value of resources increases - that stimulates creation of a private property regime.  

(ii) Resources being fixed – when owning a piece of property would be useful for controlling valuable resource.  It also lowers cost of private property regime – lowers transaction costs to police who is taking the resource is the person owning the property.  E.g. barb wire promoting enclosure in the west since it lowered the cost of enclosure.  

(d) Could property rights evolve without it being beneficial to society as a whole?  It would if there were an interest group that could afford policing of the rights – the interest group would bear most of the costs of policing their regime, whereas society would bear the rest of the cost.  

d) Application to Fisheries

(1) Problem with fisheries are overinvestment in technology and the overconsumption of fish – gathering more fish than are sustainable and inefficient capture.  Any fish that he leaves is going to be picked up by the next person.  

(2) One possibility is shortening the fishing system, but this leads to a race to the fish – investing in more technology to catch fish more rapidly.  
2. Radin - Personhood
a) Personhood – money to achieve goals of being a person.  Intuitive ideas about the property.  External manifestations of themselves.  

b) Fungible – property for achieving other goals.  Not clear how to distinguish between the two.  Uses this distinction to determine why the law recognizes property – that it recognizes personhood property.  Problems – people have different instincts about property and its worth.  

c) Why is personhood restricted to things that I own?  Could be underinclusive given the goals that property is supposed to accomplish.  

d) How to determine property:  is there certain objective criteria to determine property rights or are there subjective intuitions that recognize property – like wedding rings or heirlooms that are a part of them .

e) Distinction between fungible and personhood property.  E.g. mother paying someone to do her dishes so that she can spend time with her kids.  Is the money paid out fungible or personhood property?  Does it matter why she is spending money to spend time with her kids?

f) Idea that personal property would be returned and fungible property replaced by law.  

g) Response – you can always monetize personal property, so should it just be replaced by subjective value? 
3. Locke – Labor Theory

a) Every person owns himself

b) Because you own your own labor, when you mix that labor with something unowned by anyone, you own the resulting mixture

c) Rests of desert

d) Problems

(1) Without prior theory of ownership, not self-evident that one owns even the labor that is mixed with something

(2) If own does own labor, then how do you determine scope of right established

4. Hume’s (and Benthem’s) Utilitarianism

a)  Property is the protection of expectations
b) Root – Initial possession is legitimate

c) We accept legal protection for other’s property b/c we want same protection

d) In world without scarcity, no need for property, but in real world, we need to protect what we possess

5. Consent of Humanity (in Rose’s article)

a) Original owner gotr title through consent of rest of humanity (first recipients got Earth from God)

b) But administrative costs – how does everyone consent to division?

6. Possession or Occupancy as origin of property right (Rose)

a) What is possession?

(1) Acts of possession are a “text”

(2) Law Establishes secondary symbols to denote ownership of ideas

(3) Articulates vocabulary within structure of symbols approved and understood by commercial people.  

b) Why is it basis for claim to title?

(1) Clear titles facilitate trade and minimize resource-wasting conflict

(2) Trade will mean that items will come to rest in hands of those who value them most

7. Blackstone (narrative of property as institution with origin and evolution)

a) Human beings begin in state of plenty and accumulate personal and landed property

b) Finally government and laws are created to protect property

c) Synchronic narrative framework to describe evolution of property – treats subject as if all parts occur at once in interlocking whole whose various aspects can be inferred logically and verify empirically without reference to origins or transformative changes over time

d) Turns toward diachronic explanatory mode – treats property regimes as if they had origins and developed over time

8. Feminist Property Theory (Rose)

a) Property defines our relationships with other people – our relationship to others in regard to a thing and to control others’ access to scarce resources

(1) Standard view of property regimes

(a) Desire for resources

(b) Shut off others’ access to resources 

(c) Mediate conflicts and work/trade instead of fight

(d) Assumes that people are going to order their preferences a certain way

(i) All other theories assume that we will prefer our own lives and property over others’

(2) Rose – new definition of types of people

(a) John Does (orders himself over other people but shares before screwing)

(b) King of the Mountain (just wants a lot)

(c) Malice Aforethought (wants to screw you before anything else)

(d) Mom (wants both to get a lot before screwing)

(e) Portnoy’s Mom (wants to make sure you get a lot)

(f) Hit Me (screws himself/masochists)

(3) Tort law recognizes other cooperative ordering systems

(4) Narrative theories gloss over cooperative gap in self-interest based theories – many people arrive at preference orderings through discussion and negotiation and change over time

(5) Hit Me, John Doe, or cheat leads to collective loss, whereas the others lead to cooperation 

9. Calabresi (system of entitlements to unify Property and Torts)
a) Whenever state is presented with conflicting interests of two or more people, it must decide to whom to give the entitlement and what kind of protecting/rights they get to entitlement (selling, trading, transfer of entitlement)
b) Types of entitlements

(1) Protected by property rules

(a) Value of entitlement is set by seller, not by state

(b) Least amount of state intervention

(c) State only determines value once entitlement has been destroyed

(2) Protected by liability rules

(a) Nuisance suits

(b) External, objective standard of value is used to facilitate transfer of entitlement from holder to the nuisance

(c) Sometimes more efficient

(d) Facilitates combination of efficiency and distributive results which would be difficult to achieve under property rule

(3) Inalienable entitlements

(a) Injunction – cannot sell property or continue with nuisance

(b) High external costs can justify inalienability

(i) Barring sales to polluters sometimes best way to achieve efficient result and not hurt others

(c) Efficient when there is no accepted objective measurement

(d) Paternalism and self paternalism – way of accruing distributional benefits for a particular group

c) How to establish entitlement

(1) Negotiation – transaction costs are too high

(2) Free riders and hold outs drive up cost of entitlements if collectively held

(3) Eminent domain may still undervalue land if owner subjectively values land more than his neighbors

10. Tragedy of the anticommons

a) Property entails multiple rights to exclude others (e.g. wilderness preserve)

b) Anticommons leads to underconsumption of resources

c) Each owner can block others from using space and noone can do business without the consent of all of the others

11. Differences between Native American perceptions of property and British

a) Indians were mobile societies where too much property was a liability – moved on to more fertile lands each year

b) They only took what they needed from the land to survive – no acquisition of property – goods were only owned b/c they were useful and little concepts of exclusive use

c) Indians perceived as lazy since they did not “improve” the land as much

d) Only fields planted as Indian women counted as property in early British regime, so perceived as open waiting for more productive uses

e) Burning woods for hunting gave right to Indians for use of lands – property rights shifted with ecological use

f) Indians did not perceive that they owned the land, only the things that were on the land during various seasons

g) Kin groups had informal usufruct rights to animals in immediate area – collective activities of a camp divided village into hunting areas

h) Indians often conveyed identical and nonexclusive usufruct rights to several British groups b/c they had different concept of property

i) Early New England – similar to Indian usufruct rights, later became commodity to be traded

12. Kahneman and Tversky (Prospect Theory)

a) Prospect Theory

(1) Losses loom larger than gains
b) First impressions shape subsequent judgments (first negotiation affects subsequent negotiations)

c) Development of rationality theory in economics – makes outcome for predictable and certain

E. Elements of Property Rights

1. Right to exclusive possession

2. Right to exclusive use – exclusion of others
3. Right to dispose or transfer
II. RIGHTS OF POSSESSORS, Rule of First Possession 

A. Acquisition by Capture

1. Wild animals: Once a person has gained possession of a wild animal, he has rights in that animal superior to those of the rest of the world.

a) When animals escape, they resume status as common property

b) Provides notice to world through clear act (wounding)

c) Serves as a reward for useful labor

2. Oil and gas

a) Treated like wild animals – they are only possessed when captured

b) Only applies to pre-served or native oil and gas – does not apply to oil and gas that has been extracted and put back in ground for storage

c) Compulsory Unitization

(1) Vote of landowners is taken and if proportion supports it, then unit of all owners formed.

(2) Allmembers share in production no matter whose well extracts resource

(3) Field is managed as though it had only single owner trying to maximize value

3. Water

a) English law – each landowner over an aquifer could withdraw freely without regard to effects on neighbors – some states follow this

b) Most states – reasonable use, but wasteful uses of are were unlawful, but now governed by legislative programs

c) Western states – surface water and groundwater governed by first in time – prior appropriation.  

(1) Encourages premature development and excessive diversion

(2) Rations poorly when supplies dwindle

d) Eastern states – riparian – each landlowner along source has right to use, subject to rights of other riparious

(1) Takes no account of productivity of land the water serves

(2) Encourages development of bowling alley parcels of land perpendicular to banks of stream  

4. Consequences of Rule of Capture

a) Common property

(1) Mineral resources, natural resources, animals, water, radio frequencies.

b) Advantages:  
(1) Certainty

(2) Notice

c) Disadvantages:  

(1) Person who was using resource “best” got right to resource – created waste of resources, unneeded dams (in case of water), overuse of resources.  

(2) Can’t bargain with other people for use – have to grab up certain amount before bargaining.

(3) Doesn’t allow for expansion – if more people move into area.

(4) Doesn’t create incentive to invest in technology for better use – use fastest, easiest way.  Prevents future investment since right is already allocated.  

(5) Cost will be unusually high – will be overinvestment in capture technology, where people could bind together to capture rather than each going his own.  

(6) Premature exhaustion of resources – will not take into account finite nature of resource – over-consumption means overinvestment, overinvestment encourages over-consumption.  Difficult to set limits once investment has been made in capture technology.  

(7) No incentive to leave resource in the ground, since someone else can claim it.  This means that natural storage devices (underground aqueducts, oil reservoirs) are not used since it is not claimed until captured.  

(8) Automatically favors big business b/c of distributional consequences.
5. Case Law

a) Acquisition by Capture

(1) Actual possession:  Pierson v. Post, p. 19:  Post starts chasing the fox and then Pierson knows that fox is hunted, but shoots fox, kills it, and carries it off.

(a) Occupancy of Beasts ferae naturae is corporal possession

(b) Wounding of maiming of beast is possession

(c) First in time is necessary for sake of certainty and preserving peace and order in society

(d) Ratione soli - constructive possession – wild animals are in possession until they leave the land

(e) Livingston’s dissent

(i) Better to adopt customs of sportsmen to determine ownership of the fox

(ii) Recognition of a property right in wild animals when there is a reasonable likelihood of capture would conduce to more rapid extermination of foxes (noxious beasts and best way to encourage destruction).
(2) Custom:  Ghen v. Rich, p. 26:  Whale was shot by whaler and then was beached farther up the coast.  Someone retrieved whale and sold at auction, instead of salvaging and getting paid salvage fee.
(a) Possession of whale is conferred by marks made by harpooning

(b) First taker, first finder should be given reasonable salvage

(c) One usage – person owned whale, dead or alive, so long as whale was fastened by line to ship

(d) Usage – exclusive right of capture upon whaler who had first affixed harpoon to whale

(e) Usage was adapted to particular context – circumstances of whales and waters – maximized whalers aggregate wealth

(3) Importance of Policy in determining property rights:  Keeble v. Hickering, p. 31:  P created decoy pond and had prepared decoys and nets.  D discharged gunpowder to drive away fowl and then fired his gun to kill the ducks.

(a) Every man has a right to use his property for productive uses

(b) Cannot obstruct some3one from capture, but can lawfully compete with them

(c) Use theory of malicious interference with trade rather than constructive possession
(4) Tragedy of the Commons:  Alliance Against IFQs v. Brown (new regulation that passed that would only allow certain people to acquire licenses – had to have caught a certain amount in 3 year period)

(a) To get title to fish, fisherman has to catch it before someone else does – leads to overinvestment in fishing boats and overconsumption of fish

(b) Regulation effectively transfers economic power over fishery from those who fished to those who owned or leased boats

(c) Limited access to fishery based on participation in three year window

(d) Regulation should be on those who invested in boats, since overinvestment in capital was one of the problems

(e) Created transferable quotas of fish that could be bought and sold.  

B. Finders Keepers

1. Finders of lost articles: 
a) The finder of lost property holds it in trust for the benefit of the true owner, as a bailee. But the finder has rights superior to those of everyone except the true owner.

b) Example: P finds logs floating in bay. He takes them and moors them with rope. The logs break loose, and are found by D, who takes them and refuses to return them to P. 
(1) P may recover the value of the logs from D. P’s possession is the equivalent of ownership as against anyone but the true owner.
c) Statutes of limitations: 
(1) Although the possessor of goods holds them in trust for the true owner, all states have statutes of limitations, at the end of which the true owner can no longer recover the good from the possessor. 
(2) Usually, the statute of limitations does not start to run until the true owner knows or with reasonable diligence should know the possessor’s identity. 
2. Abandoned Property

a) Definition – property to which the true owner has voluntarily given up claim of ownership

b) Generally, finder of abandoned property acquires title

c) Exception - Trespassers not likely to be rewarded

d) Property generally assumed not to be abandoned

3. Lost and Mislaid Property

a) Finder’s title is good against the whole world except the true owner, prior finders, and (sometimes) owner of land where object is found

b) Trespassers generally lose

c) Embedded objects and treasure troves

(1) When property embedded under soil, usually goes to landowner since rationale is that landowner’s expectations of owning things in dirt is very strong

d) Public places

(1) Lost property goes to finder

(2) Mislaid property goes to landowner

e) Invitees

(1) Purpose of invitee is not to find lost property, usually has to surrender to landowner

f) Difference between lost and mislaid.  

(1) Mislaid:  Intentionally separated from you and that you unintentionally left behind.  

(2) Lost:  Unintentionally separated from you.   

(3) Distinction could also be based on likelihood of return – the state of mind of the person who lost the property at the time that they lost the property.  

4. Why create finders laws?
a) More incentive to find original owner b/c they know noone else can claim it.

b) Honesty – civility, giving notice that they found the item.

c) Labor in this case is finding the object – rewarding labor and giving finder property rights promotes productivity.  

d) Lowering administrative costs by conferring title to finder.  Reduces complexity in determining ownership – simple possession easier to indicate ownership.

e) Claim to things – like drycleaning clothes – is based on prior possession.  Drycleaners are bailments – people who perform a service on your goods and accepts possession with the intent to return your goods.  

5. What about situation with two wrongdoers – both stole property:

a) To reduce administrative costs, could give it to first possessor

b) The state could take the property and divide the proceeds in the community

c) Could split the property between the two wrongdoers

d) Hornbook law – is to give to first possessor (wrongdoer), but courts generally would take into account the situation and refuse to recognize the property right of either.  

6. Case Law
a) Armory (Boy takes jewel to jeweler, who steals stones from jewel.  Boy wins back value of jewels. )
(1) Was Armory overcompensated?  

(a) Yes, but it may have been punitive to discourage the type of behavior.  

(b) Damages could have reflected the probability of the rightful owner reappearing – second possessor’s claim reduced by probability of return of original owner to reclaim the item.

(2) What if original owner had appeared after the case?  
(a) The true owner would have a claim against the proceeds.  

(b) The true owner would not have rights against the goldsmith, because he had already resolved the claim by paying the boy.  

(3) What if Armory had stolen jewel, and original owner wanted the jewel back from an honest goldsmith (who had obtained it legally)?  Who should bear the risk?

(a) Goldsmith could bear risk or owner.  
(b) Goldsmith could be in a better position to know that the goods were stolen and thus be held liable.
(c) The true owner could purchase insurance –know the true value of the goods - to cover the risk of the goods being stolen.   
(d) Could also incent the owner to be more careful.  
b) Hannah v. Peel (Peel’s house was requisitioned by soldiers during WWII.  Finder (soldier) was competing against owner of house)
(1) Court’s reasons for giving it to Hannah

(a) Court decides that brooch was “lost” and that Hannah rightfully found it.

(b) Rewards his honesty in turning it over to the police.

(c) Gives opportunity to find the real owner – prior possessor of brooch.  

(2) Argument for Peel

(a) He was owner of house –locus in quo.  

(b) Peggy Radin’s personhood theory doesn’t help him, b/c he was never in possession of house – the house and the brooch were never really personhood property and never in prior possession.  

(3) Bridges– because shopowner was not a bailee with respect to the banknotes, no responsibility to true owner then he does not have superior claim to finder.  

(a) Could either be that quotes from case are going to strength of shopowner’s claim, or that court is ignoring that title is relative to where notes were found – public or private.  

(b) If object is embedded in ground of locus, then it goes to the owner of the land, but if it is found on the surface, then it goes to the finder.  

(c) Don’t want finders to be too intrusive  - digging up the land.  

(4) Balances two conflicting policies – locus owner expects the brooch to be his against rewarding honest finders.  

c) MacAvoy (pocketbook left in barber shop)

(a) Categorizing the property at mislaid provided a way to distinguish this case from lost property/finders cases.  

(b) The court wanted to create the incentive for the shopkeeper to keep the property so that it could be more easily returned – customer relations.  

(c) Might also provide a disincentive for people to turn in mislaid property to shopkeepers.  

(d) Rule might be underinclusive – should apply to all property whether lost or mislaid.  

(e) Alternatives could be to award temporary custody to the shopkeeper and then return to the finder after that.  

(f) Does a bright line rule create incentives for people to take care of their property?  Rule might be more constant with the reality..
d) Johnson v. MacIntosh (Johnson inherited land from company that had bought land from Indians, MacIntosh from federal gov’t who had purchased from Indians.  Can Indians convey title to land)
(1) Importance:
(a) How contingent provisions about who possesses property depend on a range of factors

(b) Illustrates how property can be divided into different groups

(c) Draws attention to source of land title in many parts of US – outside of original 13 colonies, federal patents are source of land titles.  Validity of patents rest of this case.  

(2) Holding
(a) Native Americans never had ability to sell land
(b) Indian right of title, original Indian title, aboriginal title
(c) Recognizes system of divided rights in land – US has right to acquire land, Native Amer have right to occupy the land.  
(d) Potentially very powerful - Land that they held under aboriginal title are still theirs since they were never extinguished.  
(3) Legal Basis – sources
(a) International Law – discovery and conquest
(b) Custom – settled expectations – longstanding practices
(c) Religion – Christians had rights to convert and conquer heathens.
(d) Statute – if he had rested his decision on a statute, he wouldn’t have been able to define a universal rule.  
(e) Constitutional law – no constitutional law provision cited.  
(4) Custom 
(a) This is the mainstay of the decision – the biggest basis for Marshall’s decision
(b) The custom did not develop in the same was as in Ghenn v. Rich, since Native Americans and other speculators were “left out” of this custom, but it was enforced on them.
(c) Historical irony – that after the revolution, the same rule of not recognizing purchases from natives that started the revolution was again enforced against them.  
(d) Reasons to recognize the custom

(i) Principles of nation established on it – cannot question it now.

(ii) Settled expectations – need for certainty

(iii) Necessity – had no other way of dealing with Indians

(iv) Labor theory – developing land and using it gives you greater right to the land
(5) Discovery and Conquest – Marshall’s generalizations and critiques
(a) French did recognize private land sales to individuals

(b) Ban on private land ownership doesn’t automatically flow from discovery principle – each country governed its relation with the conquested country

(6) Institutional competence

(a) Decisions have been made by other branches of government and should not be up to the judicial system to decide

(b) His is the court of the conqueror and the court doesn’t have the ability to change the established groundrules

(7) Implications

(a) Morally dubious arguments - religion, discovery, conquest

(b) Necessity – settled expectations

(c) Certain principles of natural law that might supercede might makes right

(d) Real politik – political situation that he could not ignore – had to be realistic

e) Delgamuukw v. British Columbia (whether aboriginal title is inalienable)

(1) Title is inalienable – cannot be transferred, sold, or surrendered to anyone other than government

(2) Sui generis – arises from possession before assertion of British sovereignty

(3) Communally – cannot be held by individual persons – collective right to land by all members of nation.  

C. Creation of Intellectual Property
1. Exclusivity:  intangible rights created – right to own the reproduction of the creation.

a) Some creations discoveries (patents or trade secrets)

b) Problems

(1) What degree of exclusivity does owner possess?

(2) Free availability of info makes public as a whole better off, as long as freedom does not destroy incentive to innovate

c) Misappropriation – unfair competition laws that protect new ideas

2. Internet

a) Anticyberspace Consumer Protection Act (ACPA) 1999

(1) Prohibits people from acquiring domain names with bad faith intent to profit from acquisition, usually be selling to established entity associated with name

3. Case Law

a) International News Service v. AP (INS was copying AP’s news once it hit the presses and telegraphing it to its West Coast divisions, so copy on West Coast would be the same)
(1) Dual character of news

(a) Substance of information – public domain

(i) No exclusive rights to report news of historic events – is common property

(b) Form of words – exclusive copyrighted protections

(c) News is quasi-property – once it is public, there is no remaining property interest

(2) Conflict

(a) The public has free rights to reproduce news, but competitors do not – can be reproduced for private use, but not for commercial purposes

(3) Unfair competition

(a) INS was attempting to “reap where it has not sown”

(b) AP expended money and effort to gather the news

(c) Seeds of misappropriation – selling P’s goods as its own

(4) Holding

(a) Cannot copy news until commercial value as news to D and all of its members has passed away

(5) Dissent (Brandeis)

(a) Rights of exclusion is key to property

(b) Knowledge and ideas become free after communication to public

(c) Taking and using product of another gained lawfully does not become illegal for merely being used against competitor – manner of taking (buying paper) is lawful

(d) News is uncopyrighted

b) Cheney Bros. v. Doris Silk Co. (Company copying original silk designs each season)
(1) Conflict is between inefficiencies produced by monopoly over creation (higher prices, less accessibility to desired good) and sense of unfairness of allowing copycats to reap what they haven’t sown

(2) Fear that without protection, creators will not create

(3) Rights are limited to chattels which embody invention

(4) AP does not create some sort of common law patent or copyright law

c) Smith v. Chanel (Perfume company could claim in advertisements that perfume was equivalent of Chanel No. 5)

(1) Free-riders offer public some good at lower prices

(2) Imitation is lifeblood of competition

d) Moore v. Regents of UC (Moore’s cancerous spleen removed and cell line developed using his unique hairy leukemia cells)
(1) Majority
(a) Moore is asking for imposition of tort duty on scientists to investigate consensual pedigree of each cultured cell
(i) Uncertainty about clear title for cells would present an obstacle to research
(ii) Conversion is a strict liability tort, so every researcher down the line would be liable.
(b) Lead to tragedy of the anticommons
(i) The potential would be for an anticommons – too many private property rights – which leads to underconsumption.
(ii) If A can’t do the research, then all of the other scientists in the chain cannot work on it – in that way it would be an anticommons
(iii) Certain circumstances – need samples from wide spectrum of population, and if any one of the individuals resist giving, then it could stop development of the drug.
(c) Should be characterized instead as Breach of fiduciary duty to disclose facts material to patient’s consent, performance of medical procedures without first having given consent – remedy should be provide disclosure for benefit of patients

(d) Cells were abandoned

(i) Moore did not intend to retain ownership of cells after removal

(e) Statute

(i) Human biological materials are sui generis
(ii) Rights of publicity are not exactly property rights.  Only property rights can be converted.

(iii) CA statute prohibits patient’s control over excised cells – statute eliminates rights ordinarily attached to property, so what is left is not ownership

(iv) Lymphokines are same in each person – the genetic material is the same, rather than unique.  
(2) Dissent:
(a) Waiver system is coercive – could institute licensing scheme that would better solve issue.

(b) Scientists and companies have right to exploit and sell tissues, but not patient – is a form of unjust enrichment

(c) Should recognize legally protected property right in his own body

(d) Disclosure laws are not enough – the failure to disclose tort is a negligence action, person must prove causal link between failure to disclose and harm suffered

(e) Market for body parts – should recipients be allowed to pay to obtain organs?

(f) In practice, insurance companies do pay to receive them.  Organ sales are only partially market-inalienable, since they can be sold for research, but not for transplant.   

D. Adverse Possession

1. 7 elements of adverse possession:

a) Actual

b) Open and notorious
(1) Open and notorious requires use that average owner would make in light of the circumstances.  

(2) Act or use must be sufficient to inform attentive landowner that someone is on their land.   

(3) Notice - Easier to infer that someone is using the land.
c) Adverse (hostile)
(1) Use that is without true owner’s permission either explicitly or implicitly

(2) Permissive use could ripen into non-permissive use.  If tenant gave clear notice that they were taking possession in their own right and the landlord did nothing, then use could evolve into non-permissive use.  

(3) Provides notice to owner
d) Under claim of right or title

e) Exclusive – if brother and sister are farming land, can be co-adverse possessors.  But if you have 100 people camping out on land, will not satisfy exclusivity.  
f) Continuous – if adverse possessor leaves property before the statute is over, then the statute stops and has to restart.  

(1) Ensures that adverse possessors are productive in using land – earning right to use land.

(2) Reliance – continuous reliance.

(3) Notice.  
g) For the period of the statute of limitations or longer if true owner suffers a disability (minor, mental incapacity).  In NY the statute is 10 years.

2. General rules of adverse possession:

a) Needs to be actual possession
(1) Necessary to give true owner notice of adverse possession – punishes sleeping owners, but they need to be on notice

(2) Need some sort of actual possession or use of the land to trigger adverse possession

b) Rules are going to vary from state to state - Limitations periods are usually 6 – 10 years

c) Requirements that an adverse possessor are going to vary

(1) Variations in what’s required to satisfy 7 elements 

(2) Variations in requirements imposed – more or less, e.g. some states require that adverse possessor pay property taxes or that adverse possessor possess land in good faith

d) Adverse possession law is a product of statutory and common law (Lutz case)

e) Adverse possession can be defense as action of ejectment, but adverse possession can also bring suits to quiet title.

f) Generally cannot make adverse possession claims against the government, since the land is held in trust for all of the public

g) Courts may call people squatters who do not meet requirements of adverse possessors.  

(1) Aggressive trespassers – may count against them

(2) Trouble satisfying continuity requirements

(3) Difficulty proving that they acquired property through voluntary transfer

(4) Use that normal landowner might not have made

3. Why adverse possession?

a) Encourages active and productive use of land and resources, prevents land from being fallow

b) Psychological argument

(1) Prospect theory – people regard loss of asset in hand as more significant than forgoing opportunity to realize equivalent gain.  

(2) Holmes:  Morally wrong for true owner to allow a relationship of dependence to be established and then to cut off dependent party.  Owner responsible to give notice to other person that their possession is disallowed.  

(3) Associated more closely to someone’s personhood argument – the property becomes closer to their person.  

c) Repose argument – quiets title, corrects errors in conveyance

(1) How is it related to rule of capture – is the property like a wild animal, still waiting to be captured.  

(2) Inconsistency with first in time rule – owner is first in time.  

d) Reliance – benefits of returning to original landholding title have declined and costs may increase.

e) Marketability

(1) a lot easier to transfer title b/c you don’t need to worry about old claims on the land.

(2) Reduces information costs associated with transferring land

f) General arguments for statute of limitations

(1) Free of liability after a certain amount of time – psychological argument

(2) Concerns about evidence and disappearance of evidence – increase in potential error

4. Hard cases for open and notorious

a) Seasonal and sporadic

b) Adverse possessor’s use of land doesn’t leave much physical evidence and might go unnoticed.

c) Where surface and subsurface rights have been settled 

d) Usually based on physical facts on ground, but sometimes can be based on reputation (“dwelling known as Charlie’s house, garden known as Lutz’s garden”).  

5. Radin States of mind for adverse possession

a) Objective Standard

(1) State of mind is irrelevant

(2) Statute of limitations should be running regardless of state of mind

b) Good Faith Standard

(1) “I thought I owned it.”

(2) Helmolz says plays much larger role in Court decisions than acknowledged

c) Aggressive Trespasser Standard/Bad Faith standard
(1) “I thought I didn’t own it, but I intended to make it mine.”
6. Color of title and Claim of title

a) Color of title

(1) Refers to a claim founded on written instruction or judgment or decree that is for some reason defective and invalid (when grantor doesn’t own land)  

(2) Under color of title of only part of land covered by defective writing is constructive possession of all that writing describes

b) Claim of title

(1) One way of expressing the requirement of hostility or claim of right on part of adverse possessor

7. Case Law

a) Lutz v. van Valkenburg – has to be good faith adverse possession, not enough evidence to support possession (no real “improvements”)
(1) Background

(a) built shack on ground that feuding neighbors bought
(2) True owner may highly value land as well

(3) NY statute – land is possessed if it is cultivated or improved – limits possession to those actually occupied

(4) Majority’s position

(a) Had not cultivated most of the land – evidentiary problem was only supported by what neighbors said about volume of vegetables coming out of land.  

(b) Lutz’s contributed somewhat of an eyesore to the neighborhood – they piled junk and other things on the land – did not “improve” the land in this way.  

(c) Under claim of title

(d) Has to be in bad faith - Garage encroachment made under mistaken belief that the land was his was not enough to establish claim of title – he had to have known it wasn’t his.

(e) No Reliance interest:  Former concession that Lutz made that he did not own property was used as evidence of non-possession. Ready to give up property b/c he knew it wasn’t his.  It was not under “claim of title.”

(f) Has to be in good faith - Charlie’s shack -  Lutz did not think it was on his land.

(5) Dissent:

(a) Acknowledging lack of title was not important – only important thing was that he was possessing it adversely

(b) Title had already been vested before first suit filed

(c) Lutz had marked boundary of the land with logs and brush and had built a shack and cultivated – no need to cultivate every square foot of land to possess it adversely

(d) In determining actual possession – shouldn’t think about things narrowly, but instead the character or condition of land – look to how an average reasonable landowner would use that land.

(e) Should Van Valkenburgs have known about their open and notorious possession – they lived in the neighborhood.

b) Mannillo – minor encroachments need actual knowledge of true owner

(1) D built screened in porch, and steps to porch extended onto P’s property.  D’s steps were there for 20 years before suit filed
(2) Majority:

(a) Two positions on D’s state of mind:

(i) Intention to take title – hostility – have to know it’s not your land – a knowing wrongful taking.  A subjective standard that requires bad faith.

(ii) CT rule – objective standard – court doesn’t look at state of mind and only considers physical facts on ground and whether they meet other requirements.  

(a) Courts generally use CT rule – the objective standard.  

(b) But Helmholtz says that courts generally do take into account state of mind – what courts are in fact doing is applying a good faith standard.  

(b) Open and notorious use

(i) Open and notorious cannot be small and unobtrusive encroachment – needs to be clear and self-evident to naked eye

(ii) Cannot be any presumption of knowledge for small encroachment

(iii) Not fair to punish owners when there is just a minor encroachment – not on notice.

(c) Categories of cases where good faith relevant

(i) Color of title cases

(ii) Possessor is making claim based on written instrument – taken possession through conveyance of title, but there has been some sort of defect.  

(iii) In these case, both the owner and the possessor intended that adverse possessor own land – very easy to say that adverse possessor had good faith.  

(d) Mistake of boundary lines – from faulty survey or incorrect description

(i) Helmholtz – most courts although they say they are following CT rule, look at honesty to determine outcome.  

(ii) Court partly adopted CT rule, b/c they wanted to protect good faith trespassers.  

(e) Aggressive trespasser – knows that land does not belong to him, but intends to possess it anyway

(i) Formal law is that state of mind is irrelevant, but Helmholtz says that state of mind is very relevant – unlikely that court will find for willful trespasser.  

(ii) Will strictly construe other elements of adverse possession to decide against it.  

c) O’Keefe  - Discovery Rule v. Demand and Refusal for statute of limitations on stolen property-Discovery Rule chosen

(1) Background

(a) Good faith title holder against original property owner – claimed artwork was stolen from her gallery 20 years prior
(2) Court approached it as a discovery rule and rejects adverse possession.  Adverse possession v. statute of limitations.

(a) Adverse possession:  Provided he met rules of adverse possession (open and notorious, statute of limitations).  Title would pass as soon as statute of limitations had run out.   Open and notorious doesn’t make sense in terms of personal property, since most people want to keep art in their homes – not openly.

(b) Discovery rule: when could title pass from true owner to adverse possessor – not until owner was aware or could have known of cause of action.    

(3) Incentives/Disincentives for true owners:

(a) Adverse possession – clock begins running once elements of adverse possession are satisfied.  True owner doesn’t have a lot of control on when clock begins running – doesn’t have to know that painting was out of their possession.  

(b) Discovery rule – clock on statute of limitations doesn’t begin to run until true owner could have known of cause of action, including identity of possessor.    Offers true owner more protection than adverse possession.  Requirement to take due diligence does somewhat undercut rights.

(c) Demand and Refusal approach – offers true owner greatest degree of protection.  Statute of limitations doesn’t begin to run until owner finds piece of art, demands that it be returned, and doesn’t run until demand is refused.  Would eviscerate limitations period b/c it wouldn’t start running until refusal

(4) Artwork:  Who was in best position to avoid the loss – the wrongful taking of the painting?  The true owners, or the good faith purchasers?

(a) If paintings were looted, then true owner was not in best position to avoid the loss.  

(b) Good faith purchaser might have been in much better position to find out true owner.

d) Howard v. Kunto – can tack from adverse possession, public policy favoring certainty, mistake is good faith

(1) Background

(a) tract of land on Puget Sound – all houses were built on wrong lot over one
(2) Summer occupancy can be considered continuous in this case

(3) Purchaser may tack adverse use of predecessor in interest to that of his own where land was intended to be included in deed between them, but was mistakenly omitted from description, and successive occupants are in privity when there is a voluntary transfer of possession or the estate.

(4) Large difference between mistaken property purchaser and squatter or trespasser

(5) Strong public policy favoring early certainty as to location of land ownership which enters into proper interpretation of privity
(6) Determination of exact boundaries in this area difficult and expensive

(7) Judicial requirement of privity is only recognition of need to prevent wrongdoers.   
E. Marital Property and Degrees/Increased Earning Capacity
1. Graham:  

a) Does not fit classical description of property

(1) Professional degree should not be considered marital property – does not fit classical description of property that should be bought, sold, or inherited.  This is similar to Moore – essentialist approach to property.   

(2) Degree cannot be sold – is not transferable and has no exchange value.  How would wife be awarded a share of something that was not transferable?  

(3) Some inherent valuation problems – assuming that person is going to choose most lucrative career.   

(4) Degree just represented intellectual achievement – not a sufficient basis for recognizing property right.  

b) Dissent

(1) Investment that they both made and wife should be able to get reward from investment.  

(2) Could give wife some sort of percentage interest as a share.  Even though the degree is not inheritable, we recognize other property rights that are not inheritable – life estate.   

(3) We do recognize property rights in intellectual achievements – patents.   

(4) Marriage is an investment in human capital.  Non-degree holding spouse ends up with all of the risk, while degree-holding spouse ends up better off either way.  

c) Restitution

(1) Could consider a restitution based award – reimbursing the spouse for payments for degree.   

(2) Protects autonomy of person getting degree – that they can choose different career paths.  

d) Expectation

(1) Graham had an expectation that she would receive benefits from the degree.   

2. Human capital theory
a) Becker, and feminist law professors contributed to this.  Charles Wright – law professor – recognized that significance of government largesse (social security, unemployment benefits, subsidies, occupational licenses) are increasingly forms of wealth, rather than tangible status goods.  

(1) Suggesting that the fact that government largesse were assuming this increasing importance meant that law should protect these new forms of property – wanted constitutional and substantive and procedural protections. 

(2) Less than half of divorced couples have tangible property when they divorce, so there is more of a focus on intangible property rights – increased earning capacity.  

(3) Also b/c of how alimony was conceived and the difficulties in getting it – based on financial need.  Only about 15 – 22% of divorces end with an alimony payment – going to be more financially dependent at end of divorce, so they try to get more in allocation of property.   

(4) Assume that rule of equitable division were extended to non-martial partners?  Should there be differences in division rules?

3. State Law 
a) Common law equitable division states – property is divided based on range of factors at time of divorce:  length of marriage, who is custodial parent.  None follow strict rule of dividing property equally, but a number assume that property should be divided 50/50 (AK).

b) Community property states:  9 states (CA, AZ, NV, NM).  Some impose mandatory rule of equal division at divorce.  CA and LA do this.  Some others apply presumption of equal division.

c) NY is only state that recognizes degrees as marital property.  
III. Overview of the American Estates System
A. Transfers of Property

1. Ways to transfer property

a) Intervivos (conveyance between two living persons)

(1) Grant

(2) Deed

b) Will or testament

c) Rule of law (when property owner dies intestate)

2. Terminology regarding conveyances

a) Words of purchase

(1) Those words in conveyance or a devise that express who is to take the property.  

(2) In the grant “to A and her heirs” the words of purchase are “to A” b/c they tell who takes the property.

(3) Purchase is any transfer of property interest by conveyance or will (but not by intestate successions).

b) Words of limitation

(1) Words in conveyance or devise that express the extent or limit of the interest taken

(2) In “to A and her heirs” the words of limitation are “and her heirs” b/c they indicate what A takes – a fee simple absolute.  

B. Present Possessory Estates

1. Legacy of Feudalism

a) General History

(1) Battle of Hastings – William of Normandy won and never again was conqueror from abroad able to take England.

(2) Stable system of law developed.

b) Tenure

(1) William imposed military hierarchy on England.  Each person was governed by relationship to land – all titles derived from crown

(2) King<-Tenant in Chief<-Mesne Lord<-Tenant in demesne

(3) Tenant in chief held land assigned under an agreement to render kind specific services (military or money).

(a) Provided quota by subinfeudation – granted parcel of land to subtenant in exchange for service of knights.

(b) Feudal pyramid built up with services flowing to king to top and protection extending downward to actual occupants of land.  

(4) Tenant in desmesne had seisin or possessory use of land; the lord above him had the rights to services.

c) Free Tenures

(1) Military  Tenures

(a) Knight service

(i) Tenant by knight service required to provide a specified number of men to fight for king for 40 days each year.

(ii) King began to take payment instead of knight service to employ mercenaries.

(b) Grand sergeanty

(i) To secure personal services – carrying royal banner or safeguarding royal treasury.

(2) Economic Tenure (Socage)

(a) Most common form of tenure – any kind of service could be reserved, like money rent or 10 days of ploughing or keeping a bridge in repair.  Could require a red rose every year or a “leap, a puff, and a fart.”

(3) Religious Tenures

(a) Required to pray for repose of grantor’s soul – frankalmoign.

d) Unfree Tenures

(1) Peasants who worked manorial lands called villains (from settlement – vill) and held land at will of lord of manor and denied protection from king’s courts.

(2) Villein tenants came to hold by custom of manor – gained copyhold into king’s courts by 15th century.

e) Feudal Incidents

(1) Definition – tenants owed duties and were subject to several liabilities befitting lord.  They were fixed obligations owed.  

(2) Homage and Fealty

(a) Bound man to man and had to do military homage to lord by kneeling and putting hands between lord’s hands and swore loyalty.

(3) Aids

(a) Financial emergencies lords could demand money

(4) Forfeiture

(a) Land could be forfeited for refusal to perform feudal services.

(5) Liabilities at death of tenant – could be very lucrative (short life span)

(a) Wardship and marriage

(i) When tenant died leaving underage heir, tenant’s lord was guardian – entitled to rents and profits from land and only had to provide heir sustenance and not commit waste.

(b) Relief

(i) When tenant died, heir had to pay lord an appropriate sum to come into inheritance.

(c) Escheat

(i) If tenant died without heirs or was convicted of a felony, land returned to lord from whom it was held.

f) Avoidance of taxes

(1) Two ways to transfer possession of land

(a) Tenant in demesne could substitute for himself some new tenant who would hold land

(b) Tenant could add new rung to bottom of feudal ladder, becoming a mesne lord himself and having tenant who rendered him services – subinfeudation.  

(i) Tenants often subinfeudated to church, but this was limited by King.

(2) Quia Emptores (1290)

(a) Statute established principle of free alienation of land – major force in development of property law.  Most land tended to become owned directly by crown.  

(b) Tenant was now owner, service and incidents were form of taxes.  Personal relationship was dying.  

g) Decline of Feudalism

(1) Declined with rise of economy based on wages and not services and after Black Death workers were in demand.  
(2) Money became to have importance – people wanted to rise above their level in life – desire of wealth.  

(3) Economic dealings no longer moral in character – movement toward contract law and individual obligation rather than family dependency.

2. Types of present possessory estates

a) Fee Simple

b) Life Estate

c) Fee Tail

d) Leasehold estate

(1) Periodic tenancy

(2) Term of years

(3) Tenancy at will

3. Fee Simple

a) Background

(1) Developed out of feudalism since each tenant had a status as a tenant of the fee or a tenant for life.

(2) In course of time status became estate.  Each estate is defined by the length of time it may endure.

b) Development of Fee simple

(1) Rise of Heritability

(a) Land was not owned by possessor but was held by possessor as tenant of someone else.

(b) Tenant’s holding could not be inherited by heir – tenant only ha dlife estate.

(c) When tenant died, lord would usually grant the land to heir for oath of fealty.  Lord eventually consented to descent – conveyance from lord to “A and his heirs.”  - inheritance of the fee became a matter of right.

(2) Rise of Alienability

(a) Land became commodity and increasingly people wanted to sell land to get money.  Idea that tenant should be able to convey fee to another during his life and without lord’s consent began to rise.  Quia Emptores made land freely alienable.

(3) Rise of Fee simple estate

(a) Fee became alienable fee simple, a freehold estate not terminable at will by lord.

(b) Lawyers now though of land as an estate in land, a real existence apart from the land.  

(c) Estate is a word denoting legal relations between persons with respect to a thing.

(4) Creation of a fee simple

(a) Judges construed words “and his heirs” as words of limitation which define estate granted to A as a fee simple.  Heirs do not take as purchasers (by instrument).  They are words of purchase with A as grantee and his heirs indicating that A takes fee simple.  

(b) At common law, this phrase was necessary to create a fee simple.  

c) Inheritance of a Fee simple

(1) Heirs

(a) If person dies intestate, decedents descends to heirs.  No one is heir of a living person – living person has no heirs.

(b) Spouse was not heir at common law, spouse was given onlny dower or curtesy in land, but now spouse is intestate successor to land.  

(c) First issue, then parents, then collaterals (siblings, cousins, aunts, uncles).

(2) Issue

(a) If decedent leaves issue, they take to exclusion of all other kindred.  Issue does not refer to children only but includes further descendants – made per stirpes (if child dies, his share goes to his children).

(b) Primogeniture now abolished and bastards can now inherit. 
(3) Escheat

(a) Would go to state or crown.  
d) Defeasible fees

(1) Difference between fee simple absolute and fee simple determinable

(a) Fee simple absolute

(i) No future event can terminate or divest a fee simple absolute

(ii) Duration is infinite

(b) Defeasible Fee simple 

(i) Subject to termination or divestment upon the occurrence of a future event

(2) Fee simple determinable ends automatically once event happens (reverter – back to grantor), but fee simple subject to executory limitation goes to third party.  

e) Types of defeasible fees

(1) Fee simple determinable

(a) Termination

(i) Terminates automatically upon occurrence of future event – no further action needed
(b) Creation
(i) Limitation is within the granting clause

(ii) Intends to grant fee simple only until a future event happens - you need to specify a duration
(iii) Use of word revert does not automatically create a fee simple determinable, but in combination with the first clause it supports it.  If the
(iv) Words creating a fee simple determinable

(a) “only so long as it is used as a library”

(b) As long as

(c) While

(d) During

(e) Until
(c) Future Interest created

(i) Possibility of reverter (to transferor)
(d) Transferability

(i) Is transferable, but nature of estate stays the same – transferee takes estate subject to limitation that makes it defeasible.  

(2) Fee simple subject to condition subsequent

(a) Future interest created
(i) Intends to create fee simple absolute but has attached string to grant that will enable him to get it back

(ii) Creates right of entry or power of termination in grantor

(b) Transferability 

(i) Can Assign right of entry to third party – can assign right of entry to a third party in certain jurisdictions

(ii) Transferable during life

(iii) Inheritable

(iv) Devised by will

(c) Termination

(i) Terminates only when proper action is taken to terminate the estate following occurrence of event

(ii) Must actually exercise power to terminate – if you don’t make claim within statute of limitations, then the grantee can claim adverse possession.  

(d) Words

(i) Conditional language – fee simple with condition subsequent

(ii) But if 

(iii) Provided that 

(iv) On or upon the condition that

(e) Courts have preference for FSSC since DF is automatic forfeiture rather than option of forfeiture

(3) Fee simple subject to an executory limitation

(a) Differentiation

(i) Future interest that cuts short either fee simple subject to an executory limitation is held by a third party, while future interest that cuts short fee simple determinable or fee simple subject to condition subsequent is vested in the grantor.  

f) Remainders and fee simples
(1) Can’t have remainder following fee simple

(2) Nothing to be given away

(3) Remainder comes into being at expiration at prior possessory estate, unlike an executory interest which cuts short prior interest.

4. Life Estate 

a) Overview
(1) Grantor of life estate can control who takes property at life tenant’s death

(2) Trust management for life tenant developed as land became income-producing capital.  Most life estates now executed in trust.  
(3) Every life estate is followed by future interest. 
b) Two types of life estate

(1) Life estate measured by life of donee

(2) Life estate measure by the life pur autre vie.

c) Creation of Life Estates

(1) By express words – arises when conveyance or will expressly limits duration of created interest in terms of life of a person.

(2) By legal construction – at common law, before statutes created presumption of fee simple, a life estate was created whenever owner granted land to A without any specification of time.  Prior presumption was life estate.  Currently, owner of fee simple can only create life estate through instrument that clearly indicates their intention to create a life estate.  

(3) By operation of law – more of historical interest.  At common law, life estates would arise in the husband and the wife in the time of marriage.  Two different types of life estate arose in the husband.  By statutory reforms, estate by marital life has been eliminated, but some states (MA) still have rights by dower and curtesy.  

(a) Husband obtained estate by marital right at time of marriage and this estate gave man use and operation of land and any profits from land.  This estate by the marital right lasted until marriage was dissolved by divorce, either spouse died, or a child was born alive.  

(b) Curtesy:  once child was born alive, the husband’s estate was enlarged to a life estate for his own life.  The change was the measure of the life estate was from the wife’s life to the husband’s life.  The rationale was the husband was the guardian of his wife.  

(c) Woman got a dower – arose for widowed wives.  At common law, a widow was entitled to a life estate in 1/3 of certain of the property that belonged to her husband at any time during the marriage.   Rights to dower and curtesy could be waived.  

d) Characteristics of life estates:

(1) Transferability of life estates:  

(a) Life tenant can convey what he or she owns, so life estate is transferable.  

(b) Holder of estate can never convey more than what holder owns.

(2) Life estates are defeasible.  It can be subject to termination under certain conditions.

(3) Inheritability and divisibility of life estates.   

(a) When life estate is measured by life of donee, it is not inheritable or divisible, since it ends when donee’s life ends.

(b) If life estate is pur autre vie, then life estate is divisible and inheritable.  

5. Fee Tail

a) Definition

(1) Prior owners that want to maintain control over land that they have been devised vs. people who want land to be freely transferable or marketable.   

b) Countervailing parties – reasons for restricting use of land:

(1) Keep wealth or land in family b/c wealth and land are sources of political power

(2) Control behavior of individual family members (restrict who people marry)

(3) Control use of property in future b/c doing so may increase current value of property – prevents windfall gains.  

(4) Promote certainty in the transferor

(5) Promote gift giving
c) Fee tail history:

(1) 1225:  De Rundell Case

(a) “and his heirs” meant that people could convey interests free of interests of descendants – promoted alienability – could pass interests free and clear of any interests of descendants.  

(2) After DeRundell

(a) Developed “to A and the heirs of his body” – attempt to keep land within the family.  

(3) 1250:  Judiciary predilection for alienability is reasserting itself

(a) reinterpretation to mean that once A has issue, then A can transfer land in fee simple to his issue.  
(b) Become interpreted to be a fee simple conditional – condition is that once A has issue.  

(4) 1285: Statute De Donis:  
(a) Abolishes fee simple conditional and replaces it with the fee tail.  
(i) Fee simple conditional was means to get around fee tail – would have a fee simple after you had heirs and then you could transfer the estate.  

(b) Fee tail allows grantor to pass land to A and then limit A’s ability to pass land such that A’s land can only pass to A’s lineal heirs.  
(c) If A didn’t have any lineal heirs, then land would revert to grantor or it could pass in remainder to third party.  
(d) Land held in fee tail was subject to severe restrictions on transferability.  Land could only convey a life estate in the land for A’s own life.  

(5) 1400s:  Common recovery lawsuit by parties who want to convert fee tail into a fee simple.
d) States allowing fee tails
(1) DE, ME, MA, RI – allow fee tail to be created.  

(2) IO, SC – recognize fee tail
C. Future Interests

1. Definition

a) Key distinction between future interest and present possessory estate:  With a future interest, you have a legal interest, but not a possessory interest – it is capable of become possessory in the future. 

b) When there is just a conveyance of a life estate, you will always have a future interest – b/c the life estate is always less than a fee simple.  

2. There are two categories:

a) Future interest retained by transferor

(1) Reversion

(2) Possibility of Reverter

(3) Right of entry

b) Future interest retained by transferee

(1) Remainder

(a) Vested

(b) Contingent

(2) Executory

3. Reversion

a) Definition – how they arise
(1) Interest left in owner when he or she carves out of her estate a lesser estate and doesn’t provide who is to take the property when the lesser estate expires.   Reversion is the remnant of an estate that has not passed away from transferor – retained interests.  

(2) Reversion arises in transferor.

(3) Reversions result from a hierarchy of estates.

(4) Reversions are transferable during life and descendible and devisable at death.  

(5) When is an estate less than the estate of the transferor:

(a) Periodic term of years

(b) Leasehold estates

b) Creation of Reversion:

(1) Reversions can be expressly retained.  

(2) Can arise through operation of law.

c) Characteristics of reversions:

(1) Are transferable inter vie voce

(2) Are descendible/inheritable (where estate is passing intestate)

(3) Are devisable at death

(4) Are subject to defeasance – they won’t necessary become possessory in the future. If O grants A a life estate, then to B, O has reversionary interest for waste in A’s life estate.  That reversionary interest is subject to defeasance when A dies b/c B inherits.  O to A for life, then to A’s children if he has any.  O has reversionary interest for waste and if A has children.  Reversionary interest can be cut off by A having children.    

4. Remainder
a) Definition
(1) Future interest created in a transferee that is capable of becoming a present interest/estate immediately upon the expiration of the prior estate created in the same conveyance.  

(2) Remainder cannot divest (cut short) any interest except an interest left in the transferor.  

(3) Vested and contingent remainders today are descendible, devisable, transferable inter vie voce.

(4) Indefeasibly vested means that the remainder is certain to become possessory in the future and cannot be divested.  

b) Characteristics:

(1) Remainder is to transferee

(2) Must be possible for remainder to become possessory upon termination of earlier estate.  Doesn’t have to be certain or even probable, but has to be possible.

(3) Remainder must not cut short prior possessory estate – exception is allowed to cut short prior possessory estate if prior estate is reversion in a transferor.  

(4) For a remainder to arise, all the prior estates must have been particular estates – they must have been smaller than a fee simple.    

(5) Simultaneity requirement – remainder can be created only in the same instrument/grant in which the prior estate is created. 

c) Vested Remainder:

(1) There is no condition precedent to remainder becoming possessory other than the natural expiration of the prior estate.  The fact that a prior estate must expire doesn’t mean that it isn’t a remainder.

(2) It must be possible to identify who would get the right to possession at any time that the prior estate might expire.  

d) Contingent Remainder (one of following three conditions):

(1) The remainder has to be subject to a condition precedent other than the natural expiration of the prior estate.

(2) The remainder can be created in favor of someone who has not yet been born.

(3) If it’s created in favor of someone who cannot be identified or ascertained.

5. Executory Interest

a) Definition

(1) Any future interest in a transferee that is not a remainder.  It can divest or cut short an interest in another transferee. 
(2) It is can divest a contingent remainder and divest a remainder.  

b) Shifting Executory Interest

(1) Divests an interest in the transferee.  E.g. O to A for life, but if B should marry during A’s life, then to B. 

c) Springing Executory Interest

(1) Divests an interest in the transferor.  E.g. O to A for life, then to B one day after A dies.  

IV. The Anti-commons and Other Impediments to Bargaining Resulting From System of Estates

A. The Dead – Impossibility of Bargaining with Prior Owners
1. Restraints on Alienation

a) Reasons why restraints on alienation are sometimes struck down.

(1) Concentration of Wealth: 

(a) Concerned about concentration of property in few hands – may facilitate this concentration.

(2) Undermining Improvement:  

(a) You invest less in the land, and land is not used to its fullest.

(3) Social Efficiency

(a) Being able to fully trade and having land alienable will result in the most favorable outcome to society – will end up in hands of users that will value them the most.

(b) Moore and tragedy of the anticommons:  property owned by too many people – fragmented - and there will always be holdouts to veto use of property.  So property will never be used to the fullest.  If patents proliferate, then it would be expensive to do certain types of research b/c of having to license each patent. 

(4) Economic

(a) Imposes a hardship on creditors – they cannot collect against the property for a bad debt. 

(b) Will reduce number of buyers, since only people who don’t need mortgage will buy property.  

(c) Decrease in market value of the property 

b) Reasons to allow property to be alienable

(1) Short term – grantor has superior information

(2) Personal Autonomy - personality theory

(3) Promote investment by grantors for specific use of property

(4) Need to promote certainty in property rights – court would have been removing property right from Toscanos if they hadn’t allowed it.  It would have been an unbargained for windfall for the lodge to get the property fee simple absolute. 

c) General Trends

(1) Most states are moving towards grater flexibility in transference of rights of entry and possibility of reverter.  They are trying to make them alienable by will and inter vivos.  

(2) There are still more restrictions on alienability on rights of entry.  Right of entry, power of termination all used to refer to same type of future interest.  

2. Death and Control

a) Policing

(1) FSD, FSSCS:  Reverter and rights of entry can cloud titles to property – there will always be some uncertainty to title.  

(a) Some states have passed statutes that restrict durations of reverter and rights of entry

(b) Statutes that require people who hold these interests to periodically rerecord interests or else the interest gets extinguished.  

(c) Interests can’t be enforced if benefits that would accrue to party who would enforce them are nominal.  

b) Restraints

(1) Alienation:  If your interest is a fee simple, then you cannot have an absolute restraints on the fee.  But you can have partial constraints on alienating fee simple – can limit conveyances to certain people, or put time restraints on the property.

(a) Disabling restraint:  Withholds from grantee the power of transferring his interest.  

(i) Least likely to be upheld – absolute disabling restraint is void.

(ii) O to A for life, but A may not transfer A’s interest and if A does, the transfer is null and void.  

(iii) If A borrows money from creditor and A defaults on repaying the loan and bank tries to take asset, but taking of asset violates restriction, so bank can’t get asset.  A retains property.  

(b) Forfeiture restraint:  Provides that if grantee attempts to transfer his interest, it is forfeited to another person.  

(i) Will usually be upheld, since A can at least get rid of the property.  

(ii) If A borrows money and defaults, then bank can’t take property, but A loses the property so suffers some consequences.  

(iii) O to A for life, but if A attempts to transfer the property, then to B.  

(c) Promissory restraint:   Grantee promises not to transfer his interest.  

(i) Is enforceable by the contract remedies of damages or an injunction. 
(ii) Are rare except in landlord/tenant context.  

(2) Marriage

(a) Common law is very hostile to restraints on marriage.  

(b) Prohibition is sometimes is interpreted by courts as guaranteeing person’s support up until the time that they get married.  

c) Summary:  Tried to restrict dead hand control and promote alienability

(1) Courts are reluctant historically to enforce fee tails – construe them to be more alienable.

(2) Defeasible fees – Courts will recognize them, but will generally characterize clauses as fee simple absolute with a covenant rather than FSD or FSSCS.  If not covenant, then courts will prefer FSSCS b/c it does not provide for automatic termination of estate.

(3) Hostile to restraints on alienation, but in some circumstances will uphold restraints when there are strong public policy goals (Toscano and donative gifts)

(4) Hostility to restraints on marriage.  

3. Defeasible Estates Case Law 
a) Mahrenholz v. County Board of School Trustees – fee simple determinable or fee simple subject to condition subsequent?
(1) Issue

(a) Whether or not deed created fee simple determinable or fee simple subject to condition subsequent.  
(b) The parties were fighting over 1.5 acres of land that school was using.  
(2) Two possible chains of title that Mahrenholz’s could claim:

(a) Huttons to Jacqmains (1941), then Jacqmain conveyed to Mahrenholz (1959) other 38.5 acres: Possibility of reverter and right of reentry can’t be transferred inter vivos.  They could not be transferred to Jacqmains, and since Jacqmains could not have acquired rights from Huttons, then they could not have transferred to Mahrenholz.  So under this first chain, Mahrenholz’s cannot claim title to 1.5 acres.

(b) Huttons died intestate (1951 and 1969) and Harry inherits rights of reentry and reverter.  Then Harry conveys rights of reentry or reverter (all of his interests) to Mahrenholzs (May 1977).  Then Harry disclaims interest in property to school in September 1977.   Rights of reentry and reverter can be inherited, but they cannot be transferred inter vivos or by will.  
(3) Fee simple determinable:

(a) Impact

(i) If original conveyance transferred fee simple determinable to school, and Harry inherited possibility of reverter, then Mahrenholz would hold a fee simple.  
(ii) Automatically upon breach of condition in 1973, reversion to Harry occurred.    
(iii) Then 3 years later Harry conveyed fee simple absolute to Mahrenholzs.    

(b) This assumes that 

(i) School board breached condition 

(ii) Harry’s conveyance was valid 

(iii) Release of rights to school board did not trump conveyance to Mahrenholz 

(iv) School board did not acquire school lands by adverse possession after 4 years of occupation.   Statute of limitations starts running immediately when condition is breached – when reversion happens.   Unlikely that they would have acquired land, b/c the timeframe is too short.  

(4) Fee simple subject to condition subsequent:

(a) Mahrenholzs would not have any interest, b/c when the condition was broken in 1973, Harry would have had to have exercised his right of reentry  in order for him to have any interests.  Since he didn’t exercise his right, all he has in 1977 is his right of reentry.  

(b) And since rights of reentry can’t be transferred inter vivos, the Mahrenholzs would have nothing.  

(c) Harry cannot transfer his right of reentry, but he can extinguish (or release) the right through the disclaimer – release it to the party holding the possessory estate.  Then the School Board would own everything at this point.   

(5) Court’s ruling – looks at language
(a) Holding

(i) Harry conveyed a fee simple, since reverter was automatic b/c words created fee simple determinable.  Then he transferred fee simple to Ps.  

(b) Only

(i) Looks to language of conveyance, especially the word “only.”  Court decides that Huttons wanted to give the land to the school district “only” as long as it was needed and no longer.   Only is a limitation, not a condition.  

(ii) Limitation is within the granting clause

(a) Conditional language – fee simple with condition subsequent

(b) But if 

(c) Provided that 

(d) On or upon the condition that

(c) To create a fee simple determinable, you need to specify a duration.

(i) As long as

(ii) While

(iii) During

(iv) Until

(d) Revert

(i) Use of word revert does not automatically create a fee simple determinable, but in combination with the first clause it supports it.  If the conveyance used But if or other conditional language, having the revert word would still not create a fee simple determinable.

(ii) The absence of the word revert will probably mean that court won’t find fee simple determinable, but presence is not determinate.  

(iii) If there is no mention of revert or right of entry, and Court holds that language is conditional rather than durational, then Court will likely construe it as a covenant, the breach of which will entitle the holder to injunction or damages rather than forfeiture of the estate.

(iv) Principle underlying these is that courts tend to favor interpreting conveyances in creating the least drastic estate.  Do not usually find a fee simple determinable unless it is absolutely clear.  Covenants are more likely to be found – Courts don’t want to promote forfeiture.    
(6) Precedent

(a) Court relies on precedent – cases which are similar to Mahrenholz.  

(b) Consolidated School Board case

(i) Discussion of use of sight at that time – use of school house, similar context

(ii) Stronger case than Mahrenholz

(c) Latham

(d) North v. Graham

(i) Held to be fee simple determinable

(ii) Uses word revert also + whenever

(iii) But whenever is used in a reverter clause and not a granting clause.

(iv) The construction was enough to create fee simple determinable, and word “only” placed in granting clause brings Hutton case under North.

b) Mountain Brow Lodge v. Toscano

(1) Background

(a) P want to quiet title to the property, and arguing that restrictive language amounted to a restraint on alienation.  

(b) But trustees for Toscano estate said that will created fee simple subject to condition subsequent.

(2) Court holds that:

(a) Limitation on event of sale or transfer – reversion to Toscano - that is invalid restraint on alienability.

(b) Upheld use condition - But condition that land is to be used for its purposes is acceptable condition. 
(c) Do social and economic benefits of the use restriction embodied in a defeasible fee outweigh the costs imposed by the restriction?
(d) The court held that will created “fee subject to condition subsequent with title to the revert to the grantors”  -- future interest for fee subject to condition subsequent is always a right of entry rather than a reverter.  So the court would usually characterize this interest as a fee simple determinable.  Court allowed fee simple determinable with right of reentry if contingency applied.   

B. The Unborn, the Unascertained, and the Contingent – the Difficulty of Bargaining with Future Interests
1. Baker v. Weedon:  John to his wife for life, then if she dies without children, to his children.    

a) Background

(1) Anna is life tenant, but she wants to sell the farm so she can have some income.  Grandchildren oppose it b/c they think the farm will have more value in the future – their future interests will be compromised by the sale.  

(2) Will

(a) Anna – life estate

(b) Anna’s Unborn children – contingent remainders

(c) Grandchildren – contingent remainders 

b) Valuation:  How does the court figure out the valuation?  

(1) Grandchildren could work out another possibility for supporting her.

(2) Court is recognizing a market failure – likelihood of large future increase.  

c) Judicial Intervention - when Court will order a judicial sale – Court of equity has power to order judicial sale of land, with the proceeds to go to a judicially created trust, with the income paid to life tenant, and the proceeds to then go to remaindermen after life tenant dies

(1) Necessity of sale – when freehold estate was deteriorating and the income from it was insufficient to pay taxes and maintain the property

(2) Only exercised with caution and when need is evident

(3) Need to look at best interests of all parties when ordering sale

(4) Unborn, unascertained, or minor beneficiaries

d) Reason why Court has a role in deciding sale or no sale

(1) Paternalism – will know what is best for all parties

(2) High transaction costs for tenants to bargain, since there is a bi-lateral monopoly on property and may be difficult to come to agreement

(3) Economic waste – use of land as farmland was least profitable use of land

(4) Weak bargaining power in Anna – she has a very short time horizon

(5) Hold-out problem – one of grandchildren may not want to bargain

e) Competing interests between life tenant and remaindermen

(1) Life tenant will have incentive to maximize current value of property – present value of entire stream of future earnings obtainable from it, but only the present value of the earnings stream obtainable during his expected lifetime.  

(2) E.g. will want to cut timber before it has attained mature growth, even if future value is greater.  

(3) What are the bases for protecting the various interests at stake?  

f) Dead-hand control:  John’s whole goal was to protect Anna, so the sale would have been really what he wanted.  Property would pass to Anna’s children before his own grandchildren.  Acting contrary to John’s general wishes, which were to protect Anna.  

(1) Court does try to balance their interests – say that part of the land can be sold if the parties can’t reach an agreement on how to support Anna.  

(2) Potential for higher transaction costs – don’t know how much land to sell to support Anna.  

(3) Could try to get present day value of land – 

(4) Should we continue to have life estates?  Life estates are abolished now in England.

2. Rights and Obligations of life tenants

a) Right to undisturbed possession during life tenant’s estate.  
(1) E.g. If neighbor builds garage that encroaches on property, life tenant can sue neighbor in trespass, as well as the remaindermen. 

b) Remaindermen

(1) If remaindermen try to come onto the property, then life tenant can eject them as well.  

(2) Remaindermen do have right in certain circumstances to enter land to protect their interests – to make sure that life tenant isn’t committing waste.  

c) Life tenant is entitled to ordinary and recurring items of income earned from the property, e.g. Anna is entitled to rent from the property.  

(1) e.g. If there were a coal field on the property, then life tenant would be entitled to use it.  But coal field had to be in operation prior to conveyance.  

(2) There is a reasonableness test that applies to determine whether use is waste or not.

(3) Under open mines theory – life tenant cannot go out and capture benefits if the mines are not already open.  Tenant would need agreement of remaindermen if they wanted to do that.  

d) Obligations

(1) Not to commit waste – a limit on use of property

(2) Waste will arise when life tenant is making unreasonable use of property that reduces future value of estate

3. Waste

a) Categories of waste

(1) Permissive waste – arises from tenant’s failure to act.  

(a) Tenant has to preserve property in reasonable state of repair.  

(b) Responsible also for paying taxes and carrying charges (mortgage interest) on property. 

(c) Not responsible for extraordinary repairs – if there were large damages that were not the tenant’s fault.   

(2) Voluntary or affirmative waste – voluntary acts of tenant

(a) Prudently manage and maintain property

(b) No actions that will reduce value of property 

(3) Ameliorative waste

(a) Assumption in old English cases - If life tenant did anything to change property, even if it increased value of property, it was ameliorative waste.  

(b) Disappeared in early 19th century

(c) Brokaw case – wanted to tear down mansion to build apartment building, and was not allowed to do it even though it would have been more profitable.  There were changes in the law in NY state later to allow changes.  

b) Influential factors on waste

(1) Societal Attitudes toward land use affect doctrine of waste

(a) In 18th century England, widows had very narrow set of rights, and under doctrine of waste were prohibited from clearing timber.  Property rights reflect societal values – uncleared land was considered highly valuable – maximize value of land for future heirs.

(b) In 18th century New England, widows did have this right b/c cleared land was very valuable – for farming.  

(2) Nature of future interest

(a) Stronger the future interest, less rights present possessory owner will have – more likely that their actions will constitute waste

(b) Two present possessory owners – person with stronger possessory estate will have more rights and more freedom to act

c) Remedies for waste – will vary with strength of future and present possessory interests

(1) Forfeiture – only if estate owner has acted in wanton and willful way 

(2) Damages

(3) Injunctions

d) Function of Law of waste

(1) Fairness - Preserve rights of future interest holders, remaindermen

(2) Efficiency – way of internalizing costs that life tenants or other present possessory holders may not otherwise take into account

C. The Difficulty of Bargaining with Concurrent Owners (Joint tenants, tenants in common)

1. Types of Concurrent Ownership

a) Joint tenancy

b) Tenancy in common

c) Tenancy in the entirety

2. Join Tenancy

a) Creation

(1) Common law – if four unities existed

(a) Time – all join tenants must acquire interests at same time as each other

(b) Title – all had to acquire title under same conveyance or same will or same adverse possession.  Cannot acquire it by intestate succession

(c) Interests – equal and undivided identical interests.  This rule has been waived in some states.  

(i) Undivided – not assigned to any particular piece of the property.  

(ii) Identical – estate of the same quantum.

(d) Possession – both tenants have the right to possess the whole.  

(2) Used to be presumptive that it was joint tenancy, but now it’s tenancy in common.  Now has to be overcome by clearly expressed intention inn grant itself.
(a) “to A and B, as joint tenants with right of survivorship”
(b) “To A and B jointly” – problematic, b/c jointly can mean either.  
(c) “To A and B joined together” – will probably result in tenancy in common b/c joined together is not term of art.  

b) Legal Standing

(1) Right to survivorship – upon death of one joint tenant, the share held by the remaining joint tenants increases proportionately

(2) When joint tenant dies, his entire interest is extinguished.  

c) Reasons for creation

(1) Avoidance of probate – probate court is avoided b/c no interest passes on the joint tenant’s death.  The decedent’s interest is extinguished at death.   

(2) Creditor can act during joint tenant’s life to seize their interest and sever the joint tenancy, but after death has no interest in the property. 

(3) Federal gov’t can still tax joint tenant’s interest at death.   
d) Severance

(1) Convey to third party strawman (Burke) and joint tenancy is severed as to that interest.  
(2) Create a trust for purpose of destroying incident of survivorship – transferred bare legal title to person as trustee of a trust for her use and benefit.  Person can then promise to reconvey property to mother or to whomever she selected at any time upon her demand.  (Reiss)

(3) Directly terminate through conveying to yourself (Riddle).

(4) Mortgage

(a) Jurisdictions differ, but resolution usually depends on whether jurisdiction adhered to lien theory or title theory.

(b) Title theory

(i) Mortgage effects transfer of legal title, subject to an equitable right of the mortgagor to reclaim title by paying off loan secured by mortgage (equity of redemption).

(ii) So mortgage by one joint tenant severed tenancy b/c unity of interest is destroyed.  Could not be restored b/c unities of time and title would not be present.

(iii) Would become tenants in common.  

(iv) Only 12 states follow title theory.  

(c) Lien Theory

(i) Mortgagee (lender) only has lien against property (inchoate right to seize title if loan is not paid).

(ii) Mortgage by one joint tenant makes no alteration to title and does not sever joint tenancy.  

(iii) If mortgaging joint tenant dies while loan is unpaid, does surviving joint tenant have interest that is wholly unencumbered by mortgage or burdened by mortgage?  (Harms v. Sprague – majority view is that interest is unencumbered b/c joint tenant’s interest (and mortgage) died with him).  
(5) Lease

(a) At common law, this used to sever joint tenancy, but now it no longer does.  
(b) The survivorship right continues but most jurisdictions say the lease does not survive death of joint tenant.  

(6) Agreement

(a) Can be dissolved by agreement

(7) Operation of law

(a) Criminal homicide or simultaneous death

3. Tenancy in Common

a) Legal Standing
(1) Tenants in common own separate but undivided interests in same interest in property

(2) No Rights of Survivorship

(3) Cotenant holds title to the whole and may rightfully occupy whole unless other cotenants assert their possessory rights.  
(4) Unequal shares – tenants in common may own unequal shares and different estates.  

b) Related cotenants

(1) Courts often treat cotenant in possession as fiduciary, who can claim adverse possession only where his claim of sole ownership is so unequivocal and notorious as to put cotenants on actual notice.  

c) Presumption of tenancy in common

d) Severance

(1) Automatic right to partition – sale or kind

(2) Can transfer inter vivos – can convey or sell interest

4. Tenancy in the Entirety

a) Creation

(1) Can be created only in husband and wife

(2) Four unities are required like in joint tenancy

(3) States that have community property do not have tenancy by the entirety

(4) States that allow it presumptively create it when marriage
b) Characteristics

(1) Husband and wife are considered to hold as one person at common law – do not hold by moieties, both are seised of the entirety, per tout et non per my. 
(2) Husband had right to exclusive possession as well as survivorship, but modern day woman acquired equal rights or neither spouse permitted to alienate possession or survivorship rights.   

c) Severance

(1) Neither acting alone can sever, but it can be destroyed by divorce or potentially by agreement.

(2) No partition if acting alone.   

5. Presumptions

a) English common law

(1) Favored joint tenancies over tenancies in common b/c disliked division of land into smaller parcels (less efficient).  

(2) An instrument conveying property to tw or more people ambiguously would create joint tenancy.

b) American common law

(1) Some states require express provision for survivorship in order to create join tenancy.

(2) Presumption favors tenancy in commons unless expressly otherwise.  

(3) Cotenants and joint tenancies have right to possession of the whole property,  and may lease property without consent of other tenant.  

c) Interpreting deed

(1) Granting clause of deed is given priority over the habendum clause unless the language of the former is ambiguous.  

(2) Habendum clause is the part that seeks to describe the type of title granted.  

d) Unities

(1) Presumption of equal shares is now rebuttable at law

(2) Law often also ignores unity of interest

6. Rights and Obligations of Concurrent Owners
a) Partition

(1) General

(a) Partition sale is much easier to supervise and carry out that physical partition.  

(b) Exceptions to partition sale

(i) Strong personality interests

(ii) Society had very strong interest in preserving existing use of property.   You should only have those exceptions where society’s preference could not be reflected in market conditions.   

(c) Generally an automatic right to partition in tenancies in common or joint tenancies.  Contrasts with successive owners – getting partition isn’t always so automatic when there are present and future owners – different from tenancies in common and joint tenancies. 
(d) Why are courts more reluctant to intervene when there are successive owners involved?

(i) Don’t know all interests involved – parties cannot all be before the court.

(ii) Valuation is more difficult – don’t know people’s personality interests.  
(a) With concurrent interests, you only look at what will maximize value in present.  
(b) Whereas with successive ownership, there is greater uncertainty attached b/c of different time span.  

(2) Partition in kind

(a) General rule is that there is an automatic right to physical partition

(b) Partition in kind – favored over partition by sale, but nevertheless, partition sales are much more common than partitions in kind.

(3) Partition in sale

(a) Two cases where right to partition by sale:

(i) Physical partition is impractical

(ii) Best interests of owners would be promoted by partition sale.  
(a) Economic costs or gain involved in physical partition

(b) Subjective costs on tenant by ordering partition by sale 

(b) Burden is on party requesting partition by sale to demonstrate that it is necessary.

(c) If there were many owners of a piece of property, then partition by sale might be used to avoid dividing land into small different parcels. 
b) Agreement not to partition

(1) Only enforceable if (1) it clearly manifests parties’ intent not to partition and (2) its duration is limited to reasonable period of time
c) Rent and exclusive possession of one cotenant
(1) If not by agreement, cotenant in exclusive possession has following obligations to cotenants

(a) Rental value of exclusive possession  
(2) No liability absent (1) ouster or (2) special fiduciary duty or (3) agreement to pay rent
(a) Two fact situations

(i) Beginning of running of statue of limitations for adverse possession

(ii) Liability of an occupying cotenant for rent to other cotenants.  

(b) Requirements – if one co-tenant is occupying entire property - Must pay carrying costs of property
(i) Assessing and paying taxes

(ii) Mortgage payments

(iii) Utilities and maintenance

(c) Requirements to establish ouster to get rent

(i) Occupying cotenant refuses demand of other cotenants to be allowed into use of enjoyment of land – prevents or bars physical entry
(a) Changing locks

(ii) To establish, could denies cotenants claim to title

(a) Express statements that cotenant does not have valid claim of ownership

(b) Treating land as if it were owned fee

(c) Sale of property under deed purporting to convey entire fee. 
d) Rent from third party
(1) Cotenant who receives rent from third party is obligated to account to cotenants for rents.

(2) If rents or other income received by cotenant are greater than the cotenant’s share, he is obligated to pay excess to other cotenants.
(3) Without ouster, accounting is based on actual receipts, not fair market value.  

e) Profits from land

(1) If cotenant permanently removes asset from land he must account to cotenants for reduction in value. (e.g. minerals, timber).  Must pay cotenants proportionate share in value.   

f) Adverse possession

(1) Cotenant must give cotenants absolutely clear and unequivocal notice that he claims exclusive and sole title in order for adverse possession to begin – very high bar.  

g) Implied fiduciaries

(1) Generally no duties, but duties can be voluntarily assumed. 
h) Taxes, mortgage payments, and other carrying charges

(1) Cotenant paying more than his share of taxes, mortgage payments, and other necessary carrying charges has right to contribution from other cotenants up to amount of value of their share in property.

(2) Tenant paying more than his share receives a credit for excess payments in accounting or partition action.  

i) Repairs

(1) Cotenant making or paying repairs has no right to contribution from other tenants in absence of agreement.   

(2) Reason is that questions of how much should be paid are too uncertain for law to decide.

j) Improvements

(1) Cotenant has no right to contribution from other cotenants for expenditures for improvements, no credit is given in accounting or partition action.

(2) General rule is that interests of improver are to be protected if it can be accomplished without detriment to interests of other cotenants – if it is physically divided, the improved portion awarded to improving cotenant if distribution would not diminish interests of other cotenants as they stood prior to the improvement.  

(3) If property is sold (partition impossible), then proceeds distributed in way to award to improver the value of the added value of improvements.  

(4) Can also divide property buy order payment (owelty) from noncontributing cotenants to improver in amount equal to former’s share of enhanced value of property.    

7. Example of possibilities available to co-owners
a) Swartzbaugh v. Sampson – co-owner leases land to another w/o permission
(1) Physical partition against lessee for duration of lease
(a) Sampson would get the land with his improvements on it and Mrs. would get the other half of the leased land.

(b) Under rules governing land the person who’s invested in improvements gets his improvements assuming there’s no prejudice to her in giving him that half of the land that had been leased to him. 

(2) Partition leasehold – would result in partition in sale
(a) Buyer would get leased portion of land for duration of lease in exchange for an up front payment.  

(b) Proceeds would be divided, and would subtract improvements from value of lease and remaining proceeds would be split between Mrs. and Sampson.  

(i) Or, difference between value of lease on land, and value of lease with improvements.  

(ii) That difference would be attributed to Sampson, and then remaining proceeds would be split (Sampson hold Mr.’s leasehold interest).  

(c) All they’re partitioning is the leasehold interest.  

(3) Physical partition against co-owner
(a) Entire land would be partitioned.  

(b) She would give up her right of survivorship if there was a partition.

(c) If there were a physical partition, then court would award leased portion of land to Mr.  

(4) Trigger Ouster
(a) If co-tenant (Sampson) would deny her entry/access to land then she could establish ouster.  

(b) Ouster would allow her to collect rent from Sampson directly.  

(c) Value of rent would be half of fair market value for the renting of the premises – wouldn’t necessarily be the same rent as paid to Mr – would be reasonable market value.  

(5) Accounting

(a) Acquiesce in lease and demand action for an accounting since the rent is low and doesn’t seem in accordance with market value

(6) Death

(a) Hope for death of husband, since the lease would terminate with his death. 
(7) Sue for economic waste

(a) Could claim that lease was below market value that it was an inefficient use, but then Mr. would say that this was his option.   

(8) Other possibilities 

(a) Tenancy by the entirety  

(i) Sampson would have had to get agreement from both.

(b) Agreement

(i) She might have tried to make an agreement not to alienate property but would have to be careful that any agreement that they made did not violate common law restraints on inalienability. 
(ii) Would have had to run to a certain amount of time.  

(c) Community Property

(i) Sampson would have needed both their agreements.  

(d) Adverse possession

(i) Could not have acquired title through adverse possession – leased and rented land does not apply. 

(ii) Co-tenants cannot acquire land through adverse possession b/c they are holding land through agreement.   

8. Why do people hold property in common form?

a) Rationalize in family situations b/c you don’t need to worry about people imposing external costs or other problems typical to common property regimes.

b) People would rather own smaller shares in a larger piece of land than a small piece of land entirely.  Can use larger portion of land more efficiently than just small piece of land.  

c) Cultural notion of shared community.

d) Some particular historical reasons – women weren’t supposed to own property by themselves.

e) Tax advantages to favor joint tenancies (survivorship rather than inheritance)– avoids need to go through probate.

9. Case Law

a) Partition

(1) Delfino v. Vealencis 

(a) Background

(i) D Helen Vealencis owned as tenant in common land with Ps Delfino.  

(ii) D operated rubbish hauling business from the property – only the trucks were on it and doesn’t store garbage on it.  D owns about 31% of property.  Wants to continue business and physical partition.
(iii) Delfinos want to develop the property into residential subdivision and Delfinos bring action to partition by sale.  

(b) Trial court’s decision
(i) Best interests test – using economic efficiency to maximize net benefits – profits to all
(a) Lots might not sell b/c of business
(b) If D were granted one-acre parcel, three of lots proposed in subdivision plan would have to be consolidated and lost. 

(c) Proposed extension of one of neighboring roads would have to be rerouted through other building lots if partition in kind ordered.

(c) Appeals Court’s ruling

(i) Practical to do physical partition – this is first step.  

(a) Rectangle shape of property

(b) Dwelling is only at western end of property.

(ii) Looks at interest of each owner and see if it would be in best interests of each party and would overcome preference of partition in kind in statutes and prior case history.  

(a) Helen’s personality and reliance interests:

(i) D has operated garbage business since 1920s and city has granted D all permits and licenses.   

(ii) She has invested time and money in business and wants to continue.  

(iii) Helen’s personality and reliance interests in property outweigh Delfinos interest in maximizing value they can get from residential subdivision.  – back to Radin’s theories about personality notion of property.  

(b) Pareto outcome – the outcome that improves position of at least one party without leaving any other party worse off.  

(c) Some favor is given to actual prior use and possession of property.  

(2) Johnson v. Hendrickson

(a) Background

(i) Lived on 160 acre farm in which they owned 1/3 interest as tenants in common with Baumans, group of relatives which owned fractional shares.

(ii) Baumans sought partition by sale.

(b) Court’s ruling

(i) Statute ordered partition by sale if physical partition could not be accomplished without “great prejudice to the owners.”

(ii) Court gave little weight to value of continued possession of Hendrickson.

(iii) Said physically partition of farm into small parcels would “materially depreciate its value, both as to salability and...use for agricultural purposes.”  

(iv) Did not consider that Baumans could unite farm after physical partition or that Hendricksons wanted possession of homestead where they lived.  

b) Severance of joint tenancy

(1) Riddle v. Harmon – can you sever yourself or do you have to convey to third party strawman to sever joint tenancy?

(a) Background

(i) Conveyed her interest from herself as joint tenant to tenant in common prior to her death.

(ii) She wanted to terminate joint tenancy so she could pass on her interest in property through will, rather than it go just to her husband.  

(b) Court’s ruling

(i) Right of joint tenant is power to convey his or her separate estate by way of gift or without knowledge or consent of other joint tenant.  Can convey to a third party – usually necessary to sever joint tenancy.

(ii) CA allowed creation of joint tenacy by direct transfer – purpose was to avoid necessity of making a conveyance through a dummy.  No longer necessary to use strawman to create joint tenancy.  

(iii) Two-transfer notion stems from English common law – feoffment ceremony with livery of seisin.

(a) Necessary that feoffor completely relinquish possession of land to feoffee.  

(b) One could not enfeoff oneself – could not be grantor and grantee.  

(iv) Justification for two-party system is reliance that has been built up.  But not enough to outweigh common sense.

(v) You should be able to accomplish directly what you could otherwise achieve indirectly by use of elaborate legal fictions.  

(2) Harms v. Sprague  - does mortgage sever joint tenancy? No, lien theory – unity of interest not destroyed
(a) Background

(i) Owned land as joint tenants, and Sprague entered to bring in land – paid $18,000 and for security on it he took out a loan of $7000 and asked John Harms to give him promissory note.  

(b) Issue

(i) Whether mortgage severs joint tenancy (loaning money to Sprague without telling other joint tenant) when less than all of the joint tenants mortgage their interest in the property?

(ii) Does mortgage lien survive the death of a mortgagor as a lien on the property?

(c) If there is no joint tenancy, then interest becomes tenancy in common.  William doesn’t want it to be severed since he wants to be able to inherit due to rights of survivorship – he is the other joint tenant.

(d) If it’s lien, then there’s no transfer of title, only right to interest.  Since mortgage was on his interest, when he died, it is literally extinguished.  

(e) Holding – goes with the lien theory.  Upon the death of the tenant, his interest ceased to exist, and his lien of the mortgage also ceased to exist.

(i) Harms seemed like he would want Sprague to inherit since Sprague was devisee.

(ii) Affect on creditors? Creditors could protect themselves by doing title search.  

c) Sharing the benefits and burdens of co-ownership

(1) Spiller v. Mackereth

(a) Background

(i) They owned building as tenants in common.  Lessee leaves building and Spiller entered and began using as a warehouse.

(ii) Mackereth wrote letter demanding that Spiller vacate half of the building or pay half of rent, and then brought suit.  

(b) Court’s ruling

(i) In absence of agreement, cotenant in possession not lliable to cotenant for rent or use.  

(ii) Must be evidence of an ouster before Spiller is required to pay rent – Mackereth had to be explicitly denied entry to property.  

(2) Swartzbaugh v. Sampson

(a) Summary:  

(i) Husband leases part of land to boxing promoter and his wife never goes along with lease and brings action to cancel lease.  

(b) Issue:  

(i) Can joint tenant sever lease that was not signed by her?   

(c) Holding:

(i) Leases are still valid, joint tenant can’t void them. 

(d) Analysis:

(i) Lease was depriving Mrs. of her use of property and is contrary to her uses. 

(ii) Mr. is externalizing costs onto the Mrs.   

(iii) Coase – externalities are reciprocal – incompatibility arises from being two people who both want to make use of land.  Not b/c one is harming the other, it is that there are two incompatible land uses. 

(iv) If your metric is protecting individuals against harm, it is difficult b/c both harms are reciprocal.  Protecting individual autonomy is difficult in the same way – undermines autonomy of other tenant.  

(v) High transaction costs if you need to get approval of each tenant – tragedy of the commons.  

(vi) Sampson and Mr. also had a reliance interest after lease signed.    Mrs. also could have said to have a reliance interest in maintaining property as is. 

(vii) Difficult to know what the more highly valued lease was – the walnut trees or the boxing pavilion.  

(e) What happens upon Mr.’s death

(i) Mr.’s interest in the land is extinguished and she inherits by right of survivorship

(ii) Sampson’s lease is also extinguished  

V. Justifications for Regulation Property Rights and the Coase Theorem

A. General Theories

1. Property Law Distinguished from Contract law

a) Fact that there is a limited number of estates distinguishes property law from contract law.  

b) No distinct categories of contracts, but property has categories.  

c) Contract law provides a lot of flexibility and rights, but property law has fixed number. 

2. Why are number of estates fixed?

a) Promotes ease of transfer of property.  

b) Product of long history of English property law.

c) Deciding rights of people who are not party to the contract (the will), so you have to be very careful about how the rights are spelled out.  External costs imposed – if there were a multiplicity of property rights arrangements then you would have to be worried about the costs on those third parties.  

(1) Economic explanation:  Search costs to determine what their rights are – research into rights attached to land that they were buying – information processing costs.  

(2) Good for new players – promoting fungibility of property.  

d) Utilitarian Theory

(1) Link b/c at methodological level, b/c what is driving phenomena in property rights are the aggregate costs and benefits to society.  

(2) Demsetz – you see property rights emerge when it is most advantageous to society.  

(3) Marilyn Smith says that overall welfare of society is biggest driver of property rights.  

B. Coase Thoerem

1. General

a) Efficient allocation of resources will result if transaction costs are zero no matter who receives the entitlement.  

b) Zero transaction costs means that it has to be costless for parties to bargain.  

2. Positive Transaction Costs Model - externalities

a) Negotiation and litigation costs

(1) Costs of drawing up contract

(2) Gathering information

(3) Enforcing agreement (court costs, lawyers, etc.)

b) Free rider problems

(1) Collective goods problem – clean environment is a collective good, so everyone enjoys it whether or not they pay to enforce it.  Will always be people who free ride on the efforts of others.  

c) Hold-out problems

(1) The last person may hold out (in an injunction case, if entitlement granted to non-polluters) for an extortionist amount of money greater than the actual value.  

d) Opportunism

(1) Party attempts to extract a higher price for his entitlement by threatening behavior that would reduce his bargaining adversary’s wealth, thus raising the adversary’s willingness to buy the entitlement to avoid such a threat.  

e) Psychological problems – lack of social cohesiveness - Been

(1) Social conditions may not be conducive to organization and cooperation

(2) Requirements to be cohesive

(a) Have good information about current situation and past acts

(b) Be enmeshed in continuing relationships that enable each of them to informally punish uncooperative actions

f) Failures

(1) These represent failures b/c despite fact that social or aggregate loss from development exceeds social or aggregate benefit, private market would still produce less desirable result b/c of transaction costs. 

3. Alternatives when market “fails” b/c of high transaction costs

a) Nuisance

b) Eminent domain – “take” the poor land use – public entity could impose costs (taxes) and this would substitute for private bargaining at lower transaction costs.

c) Zoning

(1) Controls land use without attempting direct compensation for any losses.  

(2) Models

(a) Omniscient Dictator – imposing socially efficient use

(b) Majoritarian model – whatever the majority of voters favor.  But this is not always socially efficient outcome – could have bias.

(c) Influence Model – decision based on oral arguments of interested parties.  But this may also not be efficient, since if one party is large collection of landowners, they will face problems in gathering information and paying for litigation.   

4. Two implications of Coase Theorem

a) Least cost avoider

(1) Legal system should adopt a liability rule that imposes the damage upon the party that can most inexpensively avoid the harm. 

(2) May ignore other considerations like distributional and moral bases for assigning entitlements.    

(3) Entitlements should be allocated to the party or parties that would have bargained for them in the absence of transaction costs. 

b) Externalities are Reciprocal in nature

(1) Arises from potential interference between apple production and clothes drying – by avoiding the harm to the farm, we “harm” (impose costs on) the apple producer (and producers customers).

(2) Real social policy question is should the apple producer be allowed to harm the farmers or should the farmers be allowed to harm the apple producer?

(3) The problem is to avoid the more serious harm.  

5. People’s wealth affecting their willingness to pay

a) Endowment effect

(1) Large divergence between consumer’s willingness to pay for natural resources and their willingness to accept compensation for such resources.  Will pay less to protect, want more $ to give up a right.  

(2) Person who has entitlement initially may require much more to give up entitlement than they would have been willing to pay for it in the first place.  

b) Distributional effects – wealth effects

(1) Even if a transaction cost-free world, initial assignment of rights will have impact on distribution of wealth.  
(a) If candy maker begins with right and doctor values his business more than the candy maker, then the doctor will buy out candy maker.  
(b) But b/c candy maker had initial entitlement, he will be better off.  
(2) Shifting entitlement makes one party poorer and thus less able to pay to achieve pareto optimum (more people better off than not).  
6. Collective goods problem can be solved through private means – like contract

a) Nature Conservancy buying and donating land to gov’t

b) Patent and copyright system – transformation of collective good (intellectual work) into private property – excludability.  

7. Reasons to study Coase

a) Broader significance of Coase – revolutionary nature of analysis of externalities.  

b) Emphasis on importance of making rights alienable.  
(1) Alienability of rights can address externalities – factory and fishery example, if fishery can purchase rights to the river, then private bargaining can reduce pollution and parties can get to more efficient outcome.  
(2) Marenholtz and others, issue of whether rights should be alienable looms large in history of estates.   
(3) History of fee tail embodies this conflict – interests to restrict alienability, while other interests try to make it alienable.   

c) Coase doesn’t suggest that parties will always negotiate to efficient outcome where there are transaction costs.  One implication is that in figuring out property rights transaction costs should be figured in.

(1) In assigning rights, where transaction costs might be high, courts should try to replicate outcome that parties might negotiate in absence of transaction costs. 

(2) Coase suggests that in defining rights, courts should think about how to minimize transaction costs.  
(3) Marenholtz or Toscano, 
(a) Complications arise b/c prior owners had placed restrictions on grants or conveyances which made it difficult to bargain.  
(b) Should think about whether prior owners can keep those rights that they gave themselves in original conveyances.  
(c) Recognizing rights in prior owners or unborn persons increases transaction costs, b/c you can’t bargain with them.   

8. Pigovian view of externalities – classical view

a) There was a distinction between external costs and external benefits

b) Coase revolutionized this - In a world of costless market transactions, there would be no externalities b/c any outsiders affect by land use activity would bring home effects by offering to pay the land user to alter activity.  

c) Saw externalities as harm that one party inflicted on other – one party is right and one is wrong.  Coase saw them as reciprocal.  

d) Pigou’s idea of how to solve it is to go to a tax regime – impose tax on person causing harm, whereas Coase proposed bargaining to solve this.  Tax A to force them to take into account tax on B.  

9. Coase Example – fishery v. factory on same river







Net Profit

	Resource Allocation
	Pollution Levels
	Control Costs
	Fishery
	Factory
	Total

	A. Fishery closes
	60
	0
	0
	1,000,000
	1M

	B. Primary Treatment
	30
	125,000
	450,000
	875,000
	1.35M

	C.  Primary + Secondary
	10
	600,000
	1,000,000
	400,000
	1.4M

	D. Factory closes
	0
	1,000,000
	1,200,000
	0
	1.2M


a) C is the most efficient allocation of resources overall to society, so C by the Coase theorem should be what happens.

b) Problems with Coase theorem - assume that factory is given entitlement to pollute and there are 100 fishers.  
(1) Too many fisherman – free riders, too tough to organize.  
(2) The factory is likely to demand 600K to stop polluting.  
(3) The fishers are willing to pay 1M, the cap on transaction costs is the difference between the value to the factory and the fishermen.  
(4) If the transaction costs are greater than 399K, then they will not reach a bargain.   There has to be some room for fisherman to be better off if they bargain (399 as opposed to 400).

c) What if fishery is given the entitlement?  
(1) They will insist on a minimum of 200K for factory to open (difference in profit between C&D).  
(2) Factory at C will be making 400 profit, so there is 199 cap on transaction costs in this case.   
d) In the real world, there is a chance that they would stop at 2, b/c they are both better off and the transaction costs, informational differences, and uncertainties would probably cause them to stop bargaining.  

(1) Purpose of having regulation is to push them to the next level – to enforce most efficient result, since they would probably stop bargaining at primary treatment.  
e) Pareto superior would be (B), but pareto optimal would be (B) – applies to smaller groups
f) Calder-Hicks would be (C) – look at aggregate total to society in general.  
VI. Conflicts between Neighbors – Covenants and Other Private Agreements 

A. Various other options to protect investment in land:

1. Zoning – public legislative land use controls.

a) 1916 – NYC introduces first zoning ordinance

b) 1925 – 368 cities with zoning ordinances

c) 1926 – constitutionality of zoning is settled

2. Judicial control through nuisance law

a) High transaction costs through court

b) Ex post action rather than ex ante – harm is already occurring – not proactive
c) Outcomes may not be in society’s best interests

d) Uncertainty associated with it – if there is a lot of capital involved, they want to be sure it won’t be a nuisance
3. Defeasible fees

a) Fee simple determinable

b) Fee simple subject to condition subsequent

c) Same problems as nuisance law

(1) Judicial construction of fee simple determinables – reluctant to categorize things as fee simple determinable b/c judicial prejudice against forfeiture

(2) Mahrenholz – possible that person who is holding reversionary interest does not want to enforce land use restriction.  Then it doesn’t get enforced and they cannot transfer reversionary interest (earlier in 20th century).

4. Contracts

a) Lack of privity between subsequent purchasers of property – cannot bind successors

5. Servitudes – includes all different types of property restrictions

a) Device that creates an interest that runs with possession or ownership of an estate in land and that burdens or benefits not only original parties, but also their successors.  
B. Easements
1. Definition

a) Affirmative easement :  An interest in land that is granted by a servient owner, which gave someone (usually a neighbor) a right to enter or perform an act on the servient land.

b) Negative easement :  Forbidding one landowner from doing something on his land that might harm a neighbor.

c) Servient landowner was one against whom covenant was sought and dominant was landowner who held easement.

d) Is within Statute of Frauds some it must be in writing, but in certain cases can be created by implication or prescription.  

e) Common law – cannot be created in favor of a third party, but a negative easement in the form of an equitable servitude can be (if third party is in privity with promise).  

2. Not major force in land use instruments

a) Courts are unwilling to enforce negative easements – American courts are only slightly more generous in granting than English law

(1) Common law forbade neighbor from blocking each others windows

(2) Right to keep neighbor from interfering from airflow to your land in defined channel

(3) Recognized right to keep neighbor from removing a support for your building

(4) Recognized right to keep neighbor from interfering with flow of water from artificial stream

b) Reluctant to recognize new categories of easements – negative easements that weren’t expressed.  For easements to be effective tool, common law would have been willing to recognize as a matter of practice or in the absence of a formal agreement.  Courts were unwilling to recognize negative easements that arose in any other way except express agreements.  

(1) Concern that there was a lack of notice – concern was that negative easements weren’t easy to discover – couldn’t just view property and know that certain practice existed.  

(2) Concern about freezing land uses – if courts were generous in recognizing easements, this would keep land uses in existing forms. 
C. Real Covenants – became more important b/c easements were difficult to get recognized
1. History
a) Arrived in the mid-19th century and a response to emergence of importance of home and move to the suburbs.  
b) In the beginning of the 19th century, the single family subdivision emerged – home is primary financial investment and in way of life.  
2. Definition

a) An agreement between two parties which imposes obligations on the owner or possessor of land to do something or to refrain from doing something.  

b) They are a form of contract, but more b/c covenants run beyond original parties to successors of property.

c) Covenants are enforced through damages.

d) Two-sided:  Burden side and benefit side.  

3. Negative and Affirmative Covenants

a) Negative covenant – the owner has to refrain from doing something (zoned only for residential)

b) Affirmative Covenant – the owner has to positively do something –perform an act (keep the grass trimmed to a certain length)

(1) Courts reluctant to enforce affirmative covenants

(a) Reluctant to issue orders to perform a series of acts requiring continuing judicial supervision.

(b) Enforcing an affirmative covenant may impose large personal liability on successor.  Enforcement of negative covenant restricting use of land limits successor’s loss of investment in land itself so court’s are less reluctant to enforce.

(c) An affirmative obligation unlimited in time, resembles a feudal service or perpetual rent.  

4. Requirements
a) Privity

(1) Horizontal Privity

(a) Has to be horizontal privity between original promisor (covenantee) and original promise (covenantee).  
(b) This relationship depends on jurisdiction.

(2) Vertical Privity giving (devising), donating, selling (not adverse possessing)

(a) Had to be vertical privity between the estate of the original promisee and the estate of the successor of the promisee.    
(b) Also had to be certain kind of relationship between the estate of the original promisor and estate of the successor – the person against whom enforcement is being sought.

b) Touch and concern the land

c) Run with land

(1) Covenantor and covenantee had to intend that promise run with land and that it not be personal to either of them – not binding them as individuals

d) Notice

(1) The party against whom enforcement was sought had to have had notice of the covenant

e) Statute of Frauds

(1) Covenants are subject to statute of frauds – had to have been created by written instruments.

f) Presumption of covenant rather than fee simple determinable or subject to condition subsequent

(1) If there is no use of the words reverter, then courts construe language as conditional as opposed to durational (FSSC), then it is a covenant.     
5. Touch and concern the land for both benefit and burden.  

a) Stated test is often described as the Bigelow test

(1) Burden - if the convenantors legal interest in land is rendered less valuable by performance, then it satisfied.  

(2) Benefit - If the covenantees land is rendered more valuable by performance, then it is satisfied. 

b) Categories of covenants in terms of touching and concerning land

(1) Directly affect land, e.g. promise not to use land as factory – directly deals with use of land.

(2) Not covenants touching and concerning land – e.g. promise by grantee never to have pedicures every day.   

(3) Harder cases, e.g. affirmative covenant to pay money. 

c) Why courts are concerned about money requirement

(1) Feudal days of tithes and so forth

(2) Would have to go back to court many times to get in enforced

(3) Reluctant to impose liability on successors in interest to original parties that will cost successor money 

d) Restatement – has suggested getting rid of touch and concern requirement and replacing it by a reasonableness test (obviously touch, doesn’t touch, can go either way).  

(1) Courts actually use it to police covenants who use diminishes over time or whose parties didn’t intend it to run with the land.

(2) Ideas are policy ideas which can better be accomplished through reasonableness test which would force courts to be more straightforward about reasons for enforcing.  
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6. Horizontal Privity
a) Is more of an issue if you are attempt to enforce burden of a covenant on a successor in interest to the original promisor.  Less of a concern for successor of original promise for benefits.  Common law was traditionally more concerned with burdens running than benefits so requirements needed to prove it were more onerous.  

(1) A(pee)(B(por), with D as successor of A.  Wouldn’t need to be as concerned – less proof needed to receive benefit.  HP might not matter.

(2) A(pee)(B(por), with C as successor to B.  If C breaches and A wants to enforce, A has to prove that burden of B’s promise ran from B to C and to prove horizontal privity between A and B.

b) 4 Different approaches to proving HP

(1) Strictest:  English common law test.  HP only existed if pee and por were in landlord-tenant relationship.  

(2) MA privity:  Simultaneous interest in the land required – if pee and por held simultaneous interest in same parcel of land.  

(a) Landlord-tenant relationship

(b) If one person held a fee simple and another held an easement.

(3) Majority view:  Successive interest in land requirement:  Exists if promise is made in the context where not only promise is being made, but another interest in land is being transferred between the parties.  HP will exist in grantor-grantee relationship.  If one person sells land to a person and the buyer promises that she will use land only for a certain purpose (e.g. residential).  

(a) Conveyance of land

(b) Promise being made

(4) Least strict:  No longer requirement for HP – only prevails in minority of jurisdictions.  

c) Examples in book:

(1) Problem #1 on p. 863:  

(a) A has to allege that burden flows to C.  But if Court requires HP, burden will not flow to C.  A and B will have had to convey their land to a strawman, X, and then have X convey lots back to B and A.  

(b) If A rather than C had built apartment house.  C has to allege that benefit of original covenant runs from C to B.  There can be recovery b/c horizontal privity is not as important when benefit is running between successive owners.

d) Restatement

(1) Horizontal privity was required for burden to run, but not for benefit.  Some states have done away with this.    
7. Vertical Privity
a) Definition

(1) Privity of estate and one of the covenanting parties and a successor of interest.   

b) Requirements

(1) Estate must be of equal duration

c) Restatement 

(1) Burdens and benefits of affirmative covenants only run to persons who succeed to estates of the same duration as were held by the original parties to the covenant – parties who satisfy traditional privity.  

(2) Lessees – must perform only those covenants that are more reasonably performed by the lessee than by the landlord

(3) Life tenants – succeed to burdens, but the life tenant’s liability for performance is limited to the value of the life estate.

(4) Adverse possessors - Under the restatement, both negative and affirmative covenants would pass to an adverse possessor

(5) Restatement suggests doing away with estates of equal duration requirement so that life estate holders and adverse possessors are bound by it.  

d) Enforcement

(1) At common law, only parties to contract could sue to enforce it.  

(2) Some states –third party beneficiary may sue in property only if beneficiary is in privity of estate with original convenantee.  

8. Termination

a) Merger – if same person acquires title to burdened land all benefited land, covenant is extinguished through merger (but can be created anew and revived)

b) Eminent domain – gov’t takes burdened lands.  

(1) Condemnation – gov’t must pay compensation to easement owner.  

(2) If gov’t uses land in violation of restrictive covenant, gov’t must pay damages to landowners having benefit.  
c) Express waiver or release – all holders of covenant expressly release covenant

d) Expiration of covenant (if for limited time span)

e) If it violates public policy (Shelley) or is unconscionable

f) Arbitrary or spiteful

g) Unreasonably restraints trade or alienation or competition
h) Unreasonably burden constitutional right

9. Benefits and Burdens of using covenants as land use restraints
a) Changed circumstances, may outlive their usefulness and freeze land uses – e.g. land becomes more commercial rather than residential

b) Complexity - Law depends on jurisdiction and there aren’t bright line rules.  Adds to uncertainty and unpredictability of how they can use the land.  

c) Judges taint decisions – inject their own values into it.  Some idiosyncrasies in decisions.  

d) Covenants may be underenforced b/c of litigation costs

D. Equitable Servitudes – Third Restatement, p. 886
1. Definition

a) Covenants that b/c of some violation of the rules of covenant couldn’t be enforced through a court of law, so they were enforced through courts of equity.

b) Remedy is the injunction.

c) Negative easements were often enforced through equitable servitude theory.

2. Requirements

a) Run with land

(1) Look at contract or deed

(2) Infer from general plan of common development scheme (Sanborn).  But some courts won’t imply that.  
b) Notice

(1) Subsequent purchaser must have had notice of the promise and that notice can be either actual or constructive or inquiry notice.  
c) Touch and concern the land.  
(1) Most courts that find that covenant does not touch and concern land deal with monetary obligations and tying arrangements.  

(2) Negative Covenants restricting land use usually found to touch and concern land.  

(3) Affirmative covenants are not usually enforced by courts – reluctant to issues orders to perform a duty.  

(a) General Requirements for affirmative monetary servitudes for developments
(i) Is facility part of a common plan of development?

(ii) Is facility in close proximity to burdened land?

(iii) If facility close to common use of all burdened property owners?

d) Privity not required

(1) Horizontal privity is not required and vertical privity is not required for the burden to run.

(2) Benefits – some jurisdictions you don’t need vertical privity, but in others the covenant made for the benefit of a third party can’t be enforced unless beneficiary acquired title from original covenantee. 

e) Statute of Frauds – not necessarily
(1) Doesn’t necessarily have to be in writing.   Can be created through implication (Maclean) – reciprocal negative easement.  
3. Test for implying reciprocal negative easement

a) No covenants on lots conveyed before common scheme begins.  

b) Has to be negative covenant, not affirmative.

c) Common scheme of development

(1) Grantor must have intended to imply a general plan of mutually enforceable restrictions.

(2) Scheme has to start with a common owner who owns two or more plots of land.  

(3) You won’t infer a negative servitude if a group of owners just decide by themselves that they want to restrict uses of property. 

(4) Possibilities to infer scheme

(a) Advertisements

(b) Use of map showing entire development as sales aid

(c) Representations to buyers that all lots will be similarly burdened

(d) Sale of significant number of lots with common use restriction

d) Common owner has to sell one of the pieces of property that benefits the land he or she has retained.

e) After the common owner sells piece of land with restriction, the restrictions have to become mutual – affecting both sold and retained pieces of property. 

f) Notice – owners must have notice or duty to inquire.  

4. Validity (p.886) under Restatement – gets away from touch and concern and moves towards reasonableness b/c most likely invalid b/c of changed circumstances
a) A servitude is valid unless it is illegal or unconstitutional or violates public policy

b) Servitudes that violate public policy include

(1) Servitude that is arbitrary, capricious, or spiteful

(2) Servitude that unreasonably burdens a fundamental right

(3) Servitude that imposes unreasonable restraint on alienation

(a) Otherwise valid servitude is valid even if it indirectly restrains alienation by limiting use that can be made of property, by reducing amount realizable by owner on sale or transfer, or by otherwise reducing value of property

(b) A servitude that lacks a rational justification is invalid

(4) Servitude that imposes unreasonable restraint on trade or competition

(5) Servitude that is unconscionable

5. Termination

a) Changed conditions within the affected area so that covenant can no longer achieve its purpose

(1) May extinguish entirely or merely bar enforcement in equity.  Could then still be enforceable by law.  
b) Changed conditions in the surrounding area – nature and character of surrounding area has so changed that it would now be inequitable to enforce servitude.

(1) Must establish that extrinsic changes in neighborhood have been so pervasive that all of benefited lots have lost benefit of covenant.  
(2) Purpose can no longer be achieved.    
c) Abandonment/waiver
(1) Widespread violation of covenant without enforcement

d) Equitable estoppel

(1) If party seeking to enforce covenant has made knowingly false representations to D ignorant of true facts, inducing D’s reliance on misrepresentation, he is estopped from enforcing covenant.

e) Laches
(1) Unreasonable failure to assert a known equitable right with prejudice to D.

f) Unclean hands
(1) P must not be guilty of conduct of which he complains.

g) Balance of hardships
(1) Court may deny injunction if hardship imposed by injunction is very large in relation to benefits produced.  

E. Common Interest Communities

1. Definition

a) Third Restatement:  Distinctive feature is the obligation that binds the owners of individual lots or units to contribute to the support of common property, or other facilities, or to support the activities of an association, whether or not the owner uses the common property or facilities, or agrees to join the association.

2. Condominiums

a) Legal standing
(1) Each unit is owned separately in fee simple

(2) Exterior walls, land beneath, hallways and other common areas are owned by the unit owners as tenants in common.

b) Characteristics

(1) Each owner obtains separate mortgage on owner’s individual unit.

(2) Taxes assessed separately on each unit.  Failure of one unit owner to pay mortgage interest or taxes does not jeopardize other unit owners.

(3) Liable for monthly charge to maintain common facilities and insure against casualty and liability.  

(4) Original purchasers are all in privity with the developer and subsequent purchasers are in privity with the original purchasers.  

(5) Requirements to touch and concern the land are all met – for both negative and affirmative (to pay dues).  

c) Test for legality of covenants – p. 930 in Nahrstedt
(1) Reasonableness standard in furtherance of goals of community and common interest
(a) If burden on owners greater than benefits then it’s unreasonable (Nahrstedt) 
(b) More stringent than rationality for testing 

(c) Cannot violate public policy

(d) No reasonable policy furthered

(e) Cannot be arbitrary

(2) Rationality standards 

(a) Lower test than reasonable

(b) Invalid if it’s not rational

(3) Sometimes business judgment applied

(4) Clear presumption in favor of validity (Nahrstedt) – 1 step removed from business judgment even though it may inflict externalities on rest
(a) Can’t be arbitrary and capricious, but can be unreasonable
(b) Apply same standard that treats them like municipal governments since they are applying services akin to gov’ts

3. Cooperative apartments

a) Legal standing

(1) Owned by a corporation

(2) Individual apartments are occupied under long-term leases by people who acquire ownership of shares of stock in the apartment corporation and thus acquire right to occupy apartment.

b) Characteristics

(1) Each owner-lessee is obligated for a portion of the entire cost of owning the building

(2) One owner’s financial failure imposes immediate burdens on the others, so financial fate of cooperative apartment owners is far more interdependent than condo owners.

c) Test for legality of covenants

(1) Court’s are willing to defer to “business judgment” of directors of corporation and will permit directors to deny ownership to anyone for any reason except violation of civil rights laws.  

(a) Burden is on owner seeking review to demonstrate breach of board’s fiduciary duty

(b) More frequently used test.  

(c) Board members possess experience of peculiar needs of building and its residents that court may not know.  Often a myriad of competing views – decisions taken to benefit collective whole may end up hurting individuals.  
(2) Courts can also look at standard of reasonableness to see whether board action is in furtherance of legitimate purpose of coop or condo.
(a) Requires board to show that decision was reasonable.  

(b) But burden can also be placed on person contesting covenant.   
4. Why do people join associations?

a) Prevent decrease in property values by enforcing maintenance

b) Obtain better quality services or facilities

c) Fear – desire to retreat

d) Special needs – retired people

e) Control neighbors – certain standards, like-minded people

f) Provide better services, security services, etc.  than municipality.  They may be subgroups of the general population that would agree on services, and it’s cheaper for them to pool resources and purchase services.  

(1) Boundaries of municipalities are too large to serve everyone in this way.

(2) They may be able to obtain services through private market rather than bidding.

5. 4 ways for member to disagree with actions:

a) Traditional contract law

b) Remedy based on prevailing statutes – statutes governing associations that have certain requirements – FHA is an example

c) Judicial review on reasonableness grounds

d) Constitutional remedy – residential communities are state actors subject to constraints

F. Case Law
1. Negative Covenants
a) Tulk v. Moxhay – value of land at purchase reflected burden of covenant
(1) Background

(a) Not to build in garden was a negative covenant and to maintain garden was an affirmative covenant.   

(b) When D bought garden, he knew of covenants, but wanted to build on the garden, so P filed for an injunction.  

(2) Horizontal privity 

(a) England - only exists between a landlord-tenant and there was no landlord tenant relationship.  

(b) American law – there was horizontal and vertical privity so it would be valid.

(3) Holding

(a) Has purchased land at a discount to reflect covenants, so it would not be fair to then turn around and not be bound by covenants.  

(4) Hypo – suppose Moxhay was a life tenant of Elms

(a) Enforcement through Law – would the burden run?

(i) Burden wouldn’t run if Moxhay were life tenant b/c he would not have acquired estate of equal duration.

(ii) Enforcement by a stranger

(a) Stranger could not enforce covenant b/c he is not in vertical privity with Tulk

(b) Enforcement through Equity – could it be enforced as an equitable servitude?

(i) Rules are more lax for enforcing equitable servitudes, so it would most likely be enforced.

(ii) No vertical privity needed

(iii) Enforcement by a third party
(a) Would depend on the jurisdiction – no privity required for enforcement

(b) Person who is seeking to enforce benefit had to have acquired title through original covenantee.  

b) Sanborn v. MacLean:  (actually was enforced through equitable servitude) – implied negative reciprocal easement
(1) Background

(a) General

(i) MacLeans prevented from building gas station by their neighbors.  

(ii) Had included in some original deeds that they were prohibited from building non-residential buildings on the property.

(iii) MacLeans deed did not contain negative covenant restricting to residential, but 57 out of 93 lots had restrictions.  

(2) Holding

(a) Court implied a negative reciprocal easement, but is actually what we now refer to as equitable servitude.   Interest applies to all lot owners and is a negative covenant – have to refrain from building.  

(b) Sanborns couldn’t win at law since there was no written restriction (covenant) – that is why they had to win at equity.  

(c) Reliance interest of neighbors in residential community was important.  
(d) There was a general plan of mutually enforceable restrictions

(i) Before predecessors to Maclean bought land, covenants already in place for 21 lots, so their land could in some sense could have already been burdened with the restriction.  

(ii) All purchasers built residential lot – can use this to infer general plan.  

(iii) Could look to oral representations, advertising materials, or other deeds as basis for inferring general plan. 

(e) Notice Required

(i) Court relies on constructive notice since every neighbor had only residential buildings.  

(ii) He had inquiry notice – enough facts that he should have inquired further.  Surrounding facts are enough to be able to bind him to the servitude. 
(a) Even if they had had made inquiries, they still could have not have known that they couldn’t build, since there was no covenant with their land.    

(iii) Did not have actual notice since there was no restriction in his own deed. 

(3) Issues 

(a) Whether negative servitude should be implied in every lot in subdivision in absence of written instrument.

(b) Is Maclean a subsequent purchaser with notice?  He will not be bound by servitude if he didn’t have notice.

2. Covenant to pay money to property owners association

a) Neponsit Property Owners Association v. Emigrant Industrial Savings Bank – if $ to benefit community land, then can touch and concern land and vertical privity 

(1) Background

(a) Whether successor in land still has to continue paying annual fee for the property owners association.

(2) Issues

(a) Does it touch and concern the land for both benefit and burden? 

(b) Is there the vertical privity of estate that’s required for benefit to run?
(3) Holding

(a) In acquiring his land, he also acquired use of common areas, so it’s enough of a link to say that touches and concerns land.

(b) Vertical privity – homeowners association didn’t succeed in title, but they can still enforce it b/c homeowners association is an agent of owners.

(i) Third party beneficiary theory for enforcement – can also allow complete strangers to enforce it – be familiar with it.  

3. Affirmative Covenants

a) Caullett v. Stanley Stilwell & Sons – cannot have covenant w/ personal benefit – does not run with land – against hindering alienability where no benefit to surrounding lands
(1) Background
(a) Stilwell sold building lot to Caullett under deed by which Stilwell reserved “the right to build or construct the original dwelling of building” on the lot.  

(2) Holding

(a) Covenant was unenforceable b/c it did not touch and concern the land.

(i) Promise did nothing to restrict land usage except in the “very incidental fashion” of precluding Caullett from construction unless Stilwell derived builder’s profit.

(ii) This was “at best a personal arrangement designed to [ensure] a profit” for Stilwell.  Effect of burden of covenant has benefit that is clearly personal to grantor, securing him a “mere commercial advantage in the operation of his business and not enhancing or otherwise affecting the use or value of any retained land.”
(iii) No negative externality of Caullett’s land use that the promise was designed to control.  

(b) Covenant must run with the land
(i) Both burdened and benefited properties exist and were intended to be so affected by contracting parties.

(ii) Where benefit attaches to the property of one of the parties, the fact that the burden is in gross (personal) does not preclude covenant from running with the land.  

(iii) But when burden is placed upon the land and benefit is personal to one of parties and does not extend to his or other lands, burden is generally held not to run with land at law – policy is string against hindering the alienability of one property where no corresponding enhancement accrues to surrounding lands. 
4. Group Homes
a) Hill v. Community of Damien of Molokai – group home consistent with single-family residence
(1) Background

(a) Non-profit charity devoted to providing homes for people with terminal illnesses leased home in Albuquerque residential subdivision for people with AIDS needing nursing care

(b) Subdivision was restrict to “single-family residence purposes.”

(2) Holding

(a) Group home was consistent with covenant

(i) Community provided four residents with “traditional family structure, setting and atmosphere”
(ii) Residents use “home as much as would any family with a disabled family member.”

(iii) Amount of increased traffic is not relevant to determine whether house is in violation of covenant.  

(b) Covenant may also be barred by Fair Housing Act, state statutes, or by judicial notions of public policy.  

(c) Strong public policy in favor of including small group homes within the definition of the term “family”

5. Racial discrimination

a) Shelley v. Kraemer – covenants cannot violate 14th amend equal protection
(1) Background

(a) Fitzgerald conveyed residence in St. Louis to Shelleys who were black.

(b) Kraemer sough to enjoin Shelleys from occupying their home b/c property burdened by covenant restricting use and occupancy to persons of “Caucasian race” and banned ownership, use or occupancy by people of “Negro of Mongolian race.”

(c) MO courts ruled against Shelleys.

(d) Buyers had no actual knowledge of covenant at time of purchase.  

(2) Supreme Court’s ruling

(a) State’s refusal to permit a willing buyer and seller to transfer title b/c of race violated equal protection clause of 14th amendment.  

(b) Third restatement also prohibits covenants based on race.
6. Termination of Covenants

a) Western Land v. Truskolaski – no termination – covenant still real and substantial value to residents
(1) Background

(a) 1941 – Western Land subdivided 40 acres of rural land south-west of Reno and burdened all lots with restrictive covenants limiting use to single-family dwellings.

(b) 1969 – Reno grew around subdivision and there was high traffic all around.  
(c) Western proposed to use 3.5 acre of undeveloped land at site of busy intersection for mall.

(d) Homeowners sough and obtained injunction.  
(2) Holding

(a) Changed circumstances

(i) Covenant continued to be of “real and substantial value to residents of subdivision”, so doctrine of changed conditions did not operate to terminate covenant.    

(ii) Original purpose of covenant can still be accomplished and substantial benefits incurring to restrict area by enforcement.  

(b) Abandonment or waiver of covenant
(i) Violations by residents (putting homes on lots too small) was actually done by developer, not residents

(ii) Houses supposedly used as businesses had witnesses testify that they were actually residences

b) Rick v. West – balance of hardships
(1) Background

(a) Rick subdivided 62 acres in 1946, restricting land use to single-family dwellings.

(b) West purchased and built a house, but not many others did.

(c) 1959, Rick sough to sell 45 acres of subdivision for industrial use, but West refused to release covenant.  

(d) 1961, Rick agreed to sell 15 acres for development of needed hospital.

(2) Court’s ruling
(a) Initial covenant induced reliance in homebuyers that land would only be used for residential purposes

(b) Relief is not withheld b/c money damage is inconsequential
(c) Balance of equities can make P’s great when compared to D’s, but D is still protected by refusal regardless of balance of hardships.  

7. Affirmative Covenants to pay money – perpetual burden?

a) Pocono Springs Civic Association v. MacKenzie – cannot abandon property to terminate covenant
(1) Background
(a) 1969 MacKenzie purchased lot in residential development burdened by affirmative covenant to pay homeowners’ dues for various common purposes.  
(b) 1987 MacKenzie wanted to sell and learned that soil would not percolate sufficiently to support septic system so was not lawful to build on lot.  
(c) MacKenzie offered to give it to homeowners’ association, but they refused gift.

(d) MacKenzie stopped paying taxes but nobody purchased it at tax sale and title remained in his name.  He tried to abandon it, but homeowner’s association went after him for unpaid dues.  

(2) Court’s ruling

(a) Not possible to abandon real property held in fee simple absolute and MacKenzie was still personally liable.  

8. Common interest communities

a) Nahrstedt v. Lakeside Village Condominium Association – had to show covenant’s effect on whole unreasonable
(1) Background

(a) Recorded master deed to Lakeside Village recited that no animals “shall be kept in any unit”

(b) Nahrstedt purchased unit and had three cats.

(c) Homeowners association demanded their removal and assessed fines and she then sued.  

(2) Court’s ruling

(a) Rules of condominium complex are generally enforceable if they are reasonable.  

(i) Did not violate a “fundamental public policy”

(ii) Was not “wholly arbitrary”

(iii) Did not “impose a burden that far outweighs any benefit”

(b) Nahrstedt had constructive notice 

(c) Burden was on her to show that the covenant’s “effect on the project as a whole” was unreasonable.  

(d) Presumption of validity of covenant in this state – depends on state.  Most states require “reasonableness” to fetter discretion of associations to limit rules to promote health and happiness of community. 
b) Mulligan v. Panther Valley – burden on P to show unreasonableness, Tier 3 not protected class
(1) Background

(a) Members voted to exclude Tier 3 sex offenders from community

(b) One person challenged it as violating public policy

(2) Court’s ruling

(a) Tier 3 sex offenders not a protected class

(b) Do not have enough info to conclude that such exclusions would significantly limit housing available to offenders or encourage harassment

(c) Unclear if association performs quasi-municipal functions that should be viewed as gov’t actions

(d) Burden was on P to show unreasonableness and not enough info, so decision was for association.  
VII. Nuisance Law

A. Definition

1. General

a) Function

(1) Area of law where private parties haven’t been able to agree about incompatibilities in land use

(2) Law steps in to deal with inadequacies with private property and contract

b) One must use one’s property so as not to injure another’s property

(1) Person may not use land in unreasonable manner that substantially lessens another person’s use and enjoyment of land

c) Private Nuisance – substantial interference with private rights to use and enjoy

(1) Intentional and unreasonable conduct – knows that it is resulting, knows that it is substantially certain to result, or is doing it on purpose
(2) Unintentional conduct that is either negligent, reckless, or so inherently dangerous that strict liability is imposed

d) Nuisance law frames issue in Pigouvian terms

(1) Who was at fault?

(2) Who has the right?

2. Analysis of nuisance questions

a) Substantial invasion of use and enjoyment- is it unreasonable use of land – could use threshold?

b) Is it intentional?

c) If it’s intentional, apply one of the tests?

3. Intentional conduct – has to be unreasonable, but strict liability – standard of care does not matter
a) Threshold test – Substantial harm - reasonableness – Pigouvian – not looking at reciprocal harms – just looking at whether D is causing harm
(1) Some courts ignore balancing test if substantial harm is inflicted

(2) Nuisance exists if injury it inflicts is severe enough to be above some maximum level of interference that a person can be expected to endure without redress – a threshold of liability

(3) Tangible injury or a “discomfort perceptible to the senses of ordinary people.”

b) Balancing of harm and social utility – First prong of Restatement – injunction or damages - Coasian
(1) Measure gravity of harm – if outweighed by social utility, conduct is unreasonable – 2nd restatement

(a) Extent of harm

(b) Character of harm

(c) Social value of use

(d) Suitability of use to location

(e) Burden of avoiding harm

(2) Measure utility of offending conduct

(a) Social value of conduct

(b) Suitability to location

(c) Practical difficulty of preventing harm

(3) Problems

(a) Doesn’t look at individual harms – not Pareto superior, just Calder-Hicks superior

c) Balancing:  Uncompensated harm and ruinous liability – only damages – Second prong of Restatement – capture things that don’t pass first prong – things that might be nuisance to people and just get D to pay – allows compensation for things that wouldn’t be captured under utilitarian test
(1) Intentional activity is unreasonable if it causes serious harm

(a) Still look at social utility – see what value society puts on it
(2) The actor could compensate for that and similar harm without going out of business.  

(a) If it puts D out of business, then it’s not a nuisance.

(b) Has to be some benefit that they’re conferring that’s not captured

(3) Reasoning
(a) Injured party is able to avoid harm at less cost than the compensation

(b) Harm-inflicting activity generates positive externalities which outweigh the harm

4. Unintentional conduct – also strict liability if unreasonable
a) Risk of conduct is below standard of care commonly required (it is negligent or reckless)

b) Risk of harm is so great that conduct ought not be tolerated (inherently dangerous activity like dynamite) – per se nuisances.  
5. Substantial Interference

a) Must be a substantial interference – test is reasonable person test.  

b) Courts are divided on whether decline in property values and fear can constitute reasonable substantial interference.  

6. Public Nuisance

a) Definition – affects rights held in common by everyone.  (factory discharging pollutants into a local stream that provides drinking water).  

7. Relationship to trespass

a) Closely related – trespass interferes with right to exclusive possession while nuisance interferes with right to use and enjoy land.  

8. Remedies

a) Bilateral monopoly – when two people involved in transfer there is problem – dueling monopolies.  

b) Who gets initial entitlement?

(1) Balancing of harms and equities, weigh damages to public if injunction is granted, to P if not granted.  

(a) Interest of public

(b) Interest of D – harms

(c) Interest of P - harms

(2) Economic analysis
(a) This is the outcome that would ultimately result, prevailing balancing test addresses economic efficiency concerns

(3) First user – coming to the nuisance doctrine  (Spur, Estancias)
(a) Those who knowingly acquire and use land in a manner incompatible with existing uses have voluntarily assumed the burden of the nuisance.  

(4) Disfavored uses (Estancias)
(a) Some uses are dangerous to public health or environmental preservation, so give use to less detrimental use

(b) Relies on dangers to public health or environmental preservation always greater than costs imposed by stopping use.

(5) Could always use desired distributional results (more deserving party of party w/ less bargaining power)  to determine between 1 and 4, or 1 and 3 regardless of who has higher transaction costs

c) Economic Theories and remedies – Calabresi and Malamud
(1) Liability Rule
(a) Can be taken away involuntarily, but only with compensation.  

(b) Remedy is usually damages

(c) P has liability rule, then D has to pay P to operate.  

(d) D has liability rule – you can’t continue, but P has to pay for operation.
(e) Right that is judicially valued.  
(2) Property Rule

(a) Interest protected by property rule cannot be taken away involuntarily.  

(b) Remedy is usually injunction

(c) Right that is valued by private market.  

(3) Combination of schemes

(a) Where D has right to pollute up to Y amount, but above that Y amount P has right to be free of more pollution than that Y amount.  
(b) D has property right, but P can buy out property right if they want cleaner air.  If D wants to release more pollution than Y, then D can buy out P’s right to clean air.  
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1. Rule 1:  Abate the activity in question by granting, P injunctive relief property right
2. Rule 2:  Let activity continue if the D pays damages, Court determines damages
3. Rule 3:  Let activity continue by denying all relief  
4. Rule 4:  Abate the activity if P pays damages, reasonable amount for shutting down and relocating
d) Economic models to determine entitlement

(1) Low Transaction Costs:  

(a) The high cost abater gets the property right in order to force the low cost abater to incur burden of reducing pollution.  

(2) High Transaction Costs:  

(a) If you award entitlement to person with higher transaction costs

(i) Then person w/o entitlement, if they’re high cost abater -> bargain

(ii) Then person w/o entitlement, if they’re Low cost abater -> abate

(b) Rule chosen

(i) When you have high transaction costs and perfect information, you generally would choose liability rules.  

(ii) But it’s also possible to choose property rules b/c you have perfect information – you would be able to efficiently allocate property rights at outset.  

(3) High transaction costs and perfect information either about P’s harms or D’s abatement costs.  

(a) Very good information about P’s harms – pollution – know loss in property value and can monetize it.  Very good information about D’s prevention policies – know how much pollution control technology would cost.  

(b) Would use liability rules, b/c you wouldn’t know who to give the property rule to.  

(c) Give the party whose damages you have perfect information about entitlement, but not the other, b/c then it forces party w/o entitlement to share information.  

(d) If P has known damages, then D will only pay damages if it is more expensive to abate than pay damages.  

(4) High transaction costs and no information about P’s or D’s abatement costs.  Indeterminate.  

(a) Closest to real world.  

(5) High transaction costs and poor info about P and D.  

(a) But you have info that one of the parties has lower transaction costs than the other.  

(b) Give property rule to party with higher transaction costs in order to ensure that party with lower transaction costs would have incentive to bargain.  

(c) If the party with the lower transaction costs was the higher cost abater, then that party has ability to try to get other party to assume cost of abatement.  

e) Advantages and Disadvantages of Property and Liability Rules

(1) Property Rules

(a) Property rules may be more open to free-riding and hold-out problems.   

(i) Property rules are more affected by high transaction costs – not going to get bargaining that may have motivated you in the first place.  

(ii) Transaction costs will obstruct bargaining.

(iii) Free-rider – if D gets the property rule (no injunction), then some Ps may want to free ride and not want to pay D to stop polluting.  

(b) Distributional – extortion – hold outs
(i) Property rules may allow P to extort from D – get very large damages – distributional problems. 
(ii) But distribution of money should be determined by bargaining power and ability of parties.  D would usually have greater bargaining ability (large corporation), but they don’t have the property right.

(2) Liability Rules

(a) Damages may not fully internalize cost of D’s behavior. 

(b) P may be lower cost avoider of problem.  
(i) We may have wanted P to move their house rather than apartment building owner.   
(ii) By giving P damages, we foreclose ability of parties to exchange who will undertake burden of avoiding harm.  

(c) Damages can never be correctly determined by court

(i) Coase - Doesn’t matter who pays, since bargaining will bring it to the most efficient outcome if transaction costs are low.  
(ii) If you were to use damages, then court may undervalue or overvalue damages.  

(a) Where there are subjective or personality interests, you have to be careful about measure of damages being fair market value.  

(b) If you gave damages for one P, then there are still other people out there who are being affected.  Named Ps could sell out community.   Benefit to community of injunction may be much higher.  

(d) Sitting back and waiting until outcome of first case

(i) Potential Ps may sit back and await outcome of first case and then jump in and sue – D will be faced with multiple liabilities. 
(ii)  May be high litigation transaction costs. 

(e) Windfall gains/not enough money left for other Ps

(i) Only Ps who get to court get money from Ds – money might be gone by then.  
(ii) If you end up undervaluing Ps damages then P gets harmed, but if you overvalue them then P gets a windfall.  
(iii) Distributional problem as well.  

(f) Problems with Rule 4 – abate if damages are paid (Boomer)
(i) Bitterness with post-injunction bargaining – bitterness

9. Case Law

a) Elements of Nuisance

(1) Morgan v. High Oil Penn – established definition of intention and unintentional nuisance – threshold test
(a) Oil refinery that emitted noxious odors several times each week, polluting air for 2-mile radius from refinery

(b) Ruling

(i) If nuisance is either intentional and unreasonable or unintentionally produced by negligence, recklessness, or extremely dangerous activity

(ii) They intended to operate refinery and knew or should have known that its operation would produce the noxious odors – did not really explain why operation was unreasonable.  
(iii) If nuisance is substantially certain to result, then it’s strict liability if nuisance is intentional.  

b) Remedies for Nuisance

(1) Estancias Dallas v. Schultz – enjoin and abate the activity – threshold of harm – economic analysis not applied
(a) Constructed apartment with noisy air conditioner unit.  Value of P’s house declined 15-20K.  Money saved by installing big unit - $40K.  Changing location of unit was $150K-$200K.  

(b) Threshold of harm test

(i) Court applied a threshold of harm test – economic theory said that should have resulted in shift of uses right from P to D with payment between $25K-$150K, but did not happen.

(c) Restatement’s utilitarian test – economic theory not used to determine entitlement
(i) Weigh harm that nuisance is causing P against social utility of D’s conduct.  
(a) Harm to P is $25,000 (value of house)

(b) As proxy for social value of D we’ll have to use cost of less noisy air conditioning system - $150,000 - $250,000

(ii) If harm is serious and compensating P won’t put D out of business, then compensate P.  

(a) D has revenue, they can afford to pay damages.  

(b) Under analysis of restatement, P would be liable for damages.  

(d) How to rationalize outcome with Restatement’s test
(i) First in time case – like Spur – was a residential neighborhood.

(ii) Court knows that many people may be experiencing the same thing.

(iii) Personhood or idiosyncratic value of home to Ps – they are elderly and don’t want to move.

(iv) Public interest is not that high from apartment complex – plenty of other places to live.   

(v) D has inflicted a certain threshold of harm that Court needs to recognize

(2) Boomer v. Atlantic Cement – pay damages and continue nuisance – utilitarian balancing the equities + technological impossibility of abating
(a) Cement company emitting lots of dust.  

(b) Methodological approach 

(i) Cost to public at large is too great for injunction - $45 million investment in plant, 300 jobs in plant.  

(ii) Substantial harm to Ps, but doesn’t rise to degree for injunction – they define serious harm as greater than $100.    

(iii) Court grants injunction, but will be lifted if D pays damages to Ps.  Actual damages end up being much higher than initially determined by trial court, so you could say that trial court initially undervalued damages.  

(iv) Court determines that it is technologically impossible to abate dust.

(v) Holdout possibility might frustrate market transfer of right

(c) Balancing equities:

(i) Trial court assessed P’s damages at $185,000, but it looked too narrowly – cost to broader community as a whole.
(ii) Applied restatement’s balancing – balance utility, then look to determine if they can pay damages.    

(iii) Could count $45 million as sunk cost.  Could say that it should be the relocation of the plant, take into account that some of the jobs may be saved.   Court could have overvalued social utility of D’s conduct in Boomer.  

(3) Spur Industries v. Dell E. Webb – enjoin but pay damages to D – coming to nuisance
(a) Operated cattle feed lot in AZ.  Development around Sun City came up to Spur’s area, when previously there had been no neighbors.  Smelly cattle.

(b) Coming to the nuisance

(i) Uses were incompatible, but Del Webb required to pay damages to Spur to relocate, since they bought up land knowing of existing use.

(ii) Common law would have said that there’s no nuisance or remedy at all.  

(iii) Forced Webb to internalize the cost he imposed on Spur by coming to the nuisance.  Since P claimed to have more valuable use, he should pay.
(iv) D got liability right and P got property right.    

c) Substantial Interference

(1) Arkansas Release Guidance v. Needler – can use prevailing cultural values to determine reasonableness of interference

(a) Halfway house for paroled criminals is established in neighborhood, producing fear of criminal activity and decline in property.

(b) Fear and declining values are indicators of cultural baseline that can determine reasonable substantial interference.  

(2) Poltergeist infestation – look this up?

VIII. Takings
A. Overview

1. Introduction

a) 5th Amendment – “private property shall not be taken for public use without just compensation.”  

(1) No legislative intent to guide us with application of 5th amendment

b) Principle issues

(1) Public use

(a) Sometimes gov’ts convey use to private person to reap collateral benefit

(2) Regulatory takings

(a) At what point does regulation become so burdensome that it is de facto taking that triggers constitutional requirement of compensation?

(b) To what extent should takings clause be regarded as living instrument interpreted according to prevailing norms?

(3) Compensation

(a) Owner is entitled to fair market value, which includes reasonable expectations that buyer may have about possible future uses

(b) Not entitled to any additional value that is subjective and peculiar to owner

(4) Determining the Denominator

(a) What portion of the parcel will be used to determine if entire parcel has been taken?

2. Overview of analysis of takings question
a) Permanent physical occupation (Loretto)
b) Doesn’t go too far (Penn Coal)
c) Loss of all economic value + not common law nuisance (Lucas)
d) Penn Central balancing test

(1) Penn Coal

(a) Average reciprocity of advantage

(b) Diminution in value

(2) Nature of gov’t regulation (closer to physical invasion, more likely a taking)

(3) Reasonable expectations of property owner (stronger the “investment backed” expectations, the more likely a taking)

(a) Related to conceptual severance/denominator problem

(b) Could still look at existing regulations to determine reasonable expectations (O’Connor and Scalia spar about it in Palazollo, but Kennedy doesn’t address whether notice can be considered)

(4) Degree to which the regulation is designed to stop uses that cause substantial individualized harm, but are not common law nuisances

(5) Degree to which regulation enables gov’t to use property for uniquely public functions

e) Regulation in place before not bar to claim (Palazzollo)

f) Determine Denominator (Tahoe Sierra)
3. Per se rules established – follow in order that is laid out
a) Permanent physical occupation is a taking (Loretto)

(1) Temporary physical takings must be analyzed under balancing test
(a) Degree of economic impact

(b) Character of gov’t interference

(c) Degree of interference with enjoyment of property

(2) Correlation to trespass

(a) Same standards being applied in terms of trespass being applied to gov’t – any intentional use of someone’s property results in a taking even if it’s not doing any harm – no balancing test.  

(b) Trespass – assumes that any physical invasion of land causes harm.    

(3) Problems

(a) Per se rule of permanent physical occupation could be underinclusive – could include temporary takings.  

(b) Rule fulfills what justification?

(c) Doesn’t really violate fairness rationale since it doesn’t have to necessarily adversely impact owner.

(d) Doesn’t really protect minorities – apartment owners could be seen as a powerful majority.  

(e) Cost internalization – does it force gov’t to internalize costs?

b) Nuisance abatement (Hadacheck)
(1) Definition

(a) If gov’t regulates property – uses police power - to abate activities that are valid harms (and not just conferring benefits), there is no taking

c) Loss of all economically viable uses + common law nuisance (Lucas, Palazollo, Tahoe)
(1) Has to be deprived of all economic use, and use cannot be common law nuisance

(a) Severity of such regulations impeach usual assumption that gov’t regulation of property is for advantage of everyone

(b) Effect of these regs is to achieve public benefits by imposing costs of benefits entirely upon affected property owners

(c) If regulation operates to deprive owner of all economically viable use of part of his property, then question of taking can be determined by balancing test.  (Tahoe Sierra)

(d) Total wipeouts will be rare

(e) Total wipeouts are rarely going to secure a reciprocity of advantage - Balance of Harm-preventing and benefit-conferring regulation is often in the eye of the beholder

(2) Problems

(a) Scalia has concern about legislature being able to define nuisance – raises institutional competence questions (capture of legislatures by interest groups)– shows his preference for judicial definitions of nuisance rather than legislature.  

(b) Freezing the law – statutory environmental law evolved b/c common law nuisance wasn’t responsive to problems

(c) Separation of powers problems

(d) Could be undercut by lack of analytical framework of nuisance law – overly broad

(e) Denominator problems

(i) Difficult to say that there’s been a total wipeout, since it’s define the property interests and what exactly has been taken.

(ii) Depends on how you define relevant piece of property  

(f) Reciprocity is rarely 1 to 1, so why does it matter what degree it is to?

(g) Underinclusive – partial wipeouts are still singling out individuals

(h) Overinclusive – total wipeouts can mean that Lucas can still mean some advantage – if the neighbors homes were wiped out in a hurricane then they can’t rebuild.  He can still derive the aesthetic and environmental benefit from being on the beach.  

d) Balancing public benefits and private costs (Penn Coal) – sets up first two prongs of test
(1) First two prongs of analysis of Penn Central
(a) Average reciprocity of advantage

(b) Diminution in value

(2) Regulation is not taking if it substantially advances a legitimate state objective

(a) Public benefits from regulation must outweigh private costs of regulation

(b) Regulations must not be arbitrary

(c) Property owner must be able to earn a reasonable return on investment

(3) Estates for fee simple in PA – mineral, support, and surface

(4) Baseline is the support – doesn’t take the property as a whole, looks at mineral rights and support rights.  

(5) Had already bargained for support and mineral rights – Penn Coal had just sold surface rights.  

e) Penn Central balancing approach –Brennan – ad hoc factual inquiry (Penn Central)

(1) Diminution in value

(a) Average reciprocity of advantage

(2) Nature of gov’t regulation (closer to physical invasion, more likely a taking)

(a) Degree to which the regulation is designed to stop uses that cause substantial individualized harm, but are not common law nuisances

(b) Degree to which regulation enables gov’t to use property for uniquely public functions

(3) Reasonable investment backed expectations of property owner (stronger the “investment backed” expectations, the more likely a taking)

(a) Related to conceptual severance/denominator problem

(b) Could still look at existing regulations to determine reasonable expectations (O’Connor and Scalia spar about it in Palazollo, but Kennedy doesn’t address whether notice can be considered)
f) Regulations can already be in place when you acquire title (Palazollo)

(1) Would immunize extreme and unreasonable regs against future attack

(2) Would be capricious and arbitrary (older owners could challenge, but younger not – arbitrarily punishes devisees of people who are close to death)

(3) Deny in-place owners right to transfer or devise title

(4) Not having notice barring compensation may encourage alienation of property

(5) Assymetry of information doesn’t invalidate contract – in options market, people with better information buy from people with less information

(6) Not compensating when there’s notice would mean incomplete internalization of costs by gov’t

(7) Problems

(a) Encourages sharp real estate dealings to get windfall gains

(b) Value of property reflects regulations

(c) Notice barring compensation may be a good information forcing mechanisms – like title searches for equitable servitudes

4. Denominator question

a) Emphasizes point that when you’re figuring out a diminution in value, you need to determine at the outset what the property is – what the value before taking compared to after.  

b) Figuring out baseline of relevant property

(1) What is the building block – in spatial and physical or abstract of bundle of rights?

(a) Spatial and physical terms – land, coal, etc.

(b) Bundle of rights – Penn Coal – support estate, Penn Central, Brennan

(c) Disaggregate rights into finite individual rights

(i) Penn Central – instead of defining building block as airspace, majority could have defined it as right to build into that airspace as opposed to right to pollute that airspace.

(ii) Haddock – right to take the clay segregated from right to manufacture bricks.  

(2) What is % of relevant building block is what we’re looking for as baseline?  If building block is land, then what % of land was relevant original piece of property.

(a) Penn Central – was the relevant piece of land the tax block (city block) or could it have been not only the block of land on the station, but that plus the land on which the eight other building the owners could transfer the development rights to.  

(b) Bundle of rights

(i) Defined according to deed – what rights are conveyed in deed (Penn Coal)

(ii) Relevant principles of state law

(c) Different dimensions of property

(i) Temporal dimensions – present and future interests

(ii) Functional dimension – based on use

(iii) Spatial terms

(3) Factors

(a) One contiguous parcel of land

(b) How has the owner treated different pieces of property?  As one parcel or as several?

(c) Dates of acquisition

(d) Extent to which protected lands enhance value of surrounding lands

5. Problems in Penn Central

a) Spatial denominator

(1) Doesn’t take into account other factors – historical landmark

(a) Temporal dimension is more important – keep in forever

(2) If you narrowly define physical parcel, then you will most likely find that taking occurred –more easily same what’s taken represents whole. 

(a) Penn Central – made a broad definition of the property – included development rights to 8 other buildings.  

(b) Reasons for defining narrowly

(i) Consistency between regulatory takings analysis and for purposes of physical takings analysis

(a) 50 feet of property and gov’t took 10 feet.  You would be compensated for 10 feet.  But if gov’t imposed a setback requirement – 10 feet – if you defined property broadly then you wouldn’t necessarily receive compensation – so there is some arbitrariness that may justify narrow definition of property in some situations.  

b) Bundle of rights

(1) Proliferation of bundle of rights

(2) Tragedy of the anticommons 

c) Ideal denominator definition

(1) Land reg with setback requirement

(a) Is it parcel governed by setback or is it whole parcel?

(i) To what extent is building block being regulated?  When extent is high – define relevant % narrowly.  

(ii) Look at policy behind the regulation – how much of a public benefit it provides – benefits vs. something that could be called a nuisance (Lucas).  

d) Are transferable development rights used in compensation analysis or in takings analysis?

(1) Majority – no taking, so transferable rights can mean that there is not taking – reduce impact of taking as designation of property as landmark.  

(a) Goes back to the baseline question – if you define the whole 8 property and the TDRs.  If you allow TDRs in takings analysis, you may be allowing gov’t to take property on the cheap – just give TDRs rather than compensation, b/c TDRs may not have same value in another parcel of land.  

(b) But if you think that’s artificial and constrain to only compensation analysis.

(c) Cities may have incentive to create artificial zoning to give TDRs some value.

(d) What about personality interest in property?

6. Why do we allow gov’t to take property in the first place?

a) Incident state sovereignty – natural law

b) Acting in greater public interest – best position to act for the greater good.

c) State originally granted property so it has the right to retake property – state originally defined property, so they have right to retain it – property rights defined through state.  

d) Posner’s Functional Justification

(1) Gov’t needs to have power to take property to deal with hold-out problems.  

7. Why is there a mandatory compensation rule?
a) Gov’t needs to internalize cost of takings

(1) People can’t vote to determine outcome of specific projects

(2) Could require gov’t to do cost/benefit analysis instead of compensation

b) Protecting relatively powerless groups

(1) Some sort of failure in the political process

(2) Farber suggests that discrete and insular minorities will be effective in political process and don’t need mandatory compensation rule – relatively small group with high stakes and incentive to organize.  Maybe it is designed to enforce equity between powerful and less powerful groups.  

(3) Required to buy off certain powerful groups

(4) But theoretically they should be effective since they are very motivated, but this will be determined by their ability to pay.  

(5) If there was no compensation, then it could be used as a political tool to take power away from and oppress powerless minority groups – check on gov’t power in general.  

(6) Also creates uniformity – politically powerful groups would lobby for money, whereas poor groups would have less power.  

(7) Doesn’t help so much with regulatory takings, since no automatic compensation w/o litigation for regs.

c) Fairness rationale

(1) People have expectation interest in property – have right to get paid if it gets taken away.  

(2) Designed to protect individuals from arbitrary acts of gov’t – don’t target certain minority groups

d) Provide property owners with security so that they will invest in property.  Otherwise there will be underinvestment in property.

(1) Criticism – there is insurance...

(2) No compensation will slightly devalue every piece of land, which will lead to underinvestment in land overall.  He threw out private insurance, but said that it wouldn’t totally take this into account.  

e) Need to ensure that private property enjoys some certainty in order to protect liberty

8. Exactions

a) Requiring developers to acquire building permits before building, allowed so long as condition of obtaining permit is compliance with reasonable health and safety standard.

b) Cannot impose condition that could not independently be imposed w/o compensating landowner.

c) Requirements

(1) Essential nexus – is condition one, which standing alone, is a taking rendered valid and not a taking if it is substantially related to purposes of valid land use regulation.

(2) Rough proportionality – condition is taking unless gov’t proves that nature and scope of condition are roughly proportional to impact of proposed development on matters that underlying reg addresses.  

B. Case Law

1. Physical Takings

a) Loretto v Teleprompter Manhattan – permanent physical occupation is a taking
(1) New apartment owner does not want cable TV hookups on the top of her building – cable companies are no longer compensating owners for installing the equipment.

(2) Court rules that it is permanent physical occupation – invasion – that qualifies as a taking.  

(3) He also assumes that it is much worse if a third party is coming onto your property rather than you yourself having to do something, e.g. landlords having to provide mailboxes for the tenants.  

2. Regulatory Takings

a) Hadacheck v. Sebastian – no taking if some use still allowed and seeking to reg noxious use
(1) Guy had clay business – extracted clay and then operated kiln.  City of LA grew out and LA enacted ordinance to enjoin his use.

(2) Ordinance allowed Hadacheck to remove his clay (but not make bricks), there was no taking b/c he still had use.

(3) Action has to be to stop a noxious use, not just to confer a benefit on the public.    Pigou sense – just look at harm.  
(4) Some question if Hadacheck survives Lucas.  

b) Pennsylvania Coal v. Mahon – regs cannot go too far
(1) PA enacted Kohler act to prohibit underground coal mining that would cause surface subsidence, even where subsurface rights to mine had been purchased by the company.  

(2) While property may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking.

(3) Kohler act went “too far” – destroyed economic viability of PA Coal’s property – made it commercially impracticable to mine coal – result with “very nearly the same effect for constitutional purposes as appropriating or destroying” right to mine coal.

(4) Conceptual severance

(a) Court thought of coal left as distinct property interest

(5) Brandeis dissent

(a) Kohler act prohibited a noxious use

(b) Diminution in value was not absolute – appropriate measure should not be decline in value “of coal alone, but the value of whole property.” 

(c) Court was creating rule that regs in aid of public safety must display an average reciprocity of advantage between owner affected and rest of community.
(d) Measure of property interest should be entire property interest, not just the coal to be mined  

c) Penn Central v. City of New York – balancing test
(1) NYC Landmarks Preservation Law forbid Penn Cnetral from developing office tower above Grand Central Station, but left Penn Central with TDRs for other properties in vicinity owned by Penn Cnetral more intensively than NYC would normally allow.
(2) Court’s analysis 
(a) No threat of physical invasion

(b) Penn Central still can earn reasonable return on investment backed expectations through TDRs

(c) Did not raise issues of gov’t use 

(3) Use of transferable development rights

(a) As notes following Penn Central make clear, in the Sweedon case, came out strongly and clearly stated that transferable development rights should only be used on the compensation side and not on the takings side.

(b) Scalia – if you used gov’t to look at TDRs when determining a taking, you may be allowing gov’t to take property w/o fully compensating owners and internalizing costs of acquisition

(i) If you allowed TDR in analysis of whether takings occurred, then you could potentially open doors to considering take abatements or partial compensation as takings analysis and not just compensation analysis.  

d) Lucas v. South Carolina Coastal Commission – loss of all economically viable use + no common law nuisance
(1) SC prohibited any development of Lucas’ beachfront lots two years after he bought them to protect beach from erosion, as well as protect property owners from hurricanes.  

(2) Determined that b/c he could not erect any permanent dwellings, property was valueless. 
(3) Heightened risk that private property was being taken just for public benefit – this whole notion of calling something a harm is not right – have to do analysis under common law or statutory nuisance.  Kind of overrules Hadacheck, since Hadacheck said that there didn’t need to be a common law nuisance.  
(4) Determining denominator may depend on 

(a) Owner’s reasonable expectations in interest in land

(b) Shaped by state’s traditional property laws 
(5) Two prong test

(a) Has to deprive owner of all economically viable use – total deprivation is akin to physical taking
(b) Regulation is no taking if reg codifies common law nuisance or use is a nuisance

e) Palazzolo v. Rhode Island – can acquire title after regs and still charge taking + denominator ?
(1) Rhode Island corporation owned 20 acre parcel of marsh wetlands.  Corp was unable to get permits to develop for many years, and then company dissolved and property went to major shareholder.  During 20-year period, Rhode Island then enacted legislation to protect wetlands.  

(2) RI Supreme Court – regs were part of “background title” when he acquired title from company and thus could not assert taking.

(3) US Supreme Court - Does not matter when regs came into play – was not barred from trying to declare a taking. 
(4) Denominator

(a) He was not denied of all economically viable use, since he could still build large residence on one portion of land. 
(b) Had not made separate parcel argument in lower courts, so he couldn’t raise it in Supreme court.  

f) Tahoe-Sierra Preservation Council v. Tahoe Regional Planning – temporary reg not taking
(1) Multi-year moratorium on all development

(2) Balancing test – applies Penn Central balancing & rejects per se rule for temporary taking
(a) Reciprocity of advantage – all landowners affected

(b) Duration of restriction can be considered as one of the factors, but per se rules in either direction must be rejected – applies to reasonable investment backed expectations factor
(3) Denominator question

(a) If hypothetical 100 acre tract split into two separate parcels, then takings would only apply to 90 acre valueless parcel.

(b) But if it was one single title, then 10 acres would still be valuable and Lucas rule would not apply.  

(c) Cannot apply takings rule to severed 32-month ban piece of property

(i) Severing it along temporal lines would be circular – defining the piece of property in terms of the moratorium

(ii) It would also mean all delays or moratoriums would be takings – overinclusive

(d) Interest in property is defined by geographical boundaries and term of years that defines estate – the property will recover value as soon as the ban is lifted
(4) Scalia and Thomas dissent

(a) Land use regs usually temporary (even Lucas legis allowed special permits 2 yrs later)

(b) Too much incentive for gov’t to label reg temporary

(c) Practical equivalent of temporary ban is forced leasehold, which normally reqs comp
