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TORTS OUTLINE

I.INTRO 

OVERVIEW

· 3 Species of Torts:

· 1. Intentional: fault + intent

· Battery

· Assault

· Trespass

· IIED

· NIED

· 2. Negligence: fault

· 3. Strict Liability: no fault 
· Trespass

· Products liability

· Generally parties outside of a K relationship

· Policy: 

· System of regulation

· Keep the peace

· Avoid vigilante justice

· Compensatory rational 

· Make injured party whole again

· Best position to bear losses?

· Least cost avoider?

· Corrective justice

· Personal nonvigilante action

· Deterrence

· Avoid future harm

· Encourage precaution

· Consequences re: Human Relationships

· Torts Reform:

· Rxn to pro-P progression of law

· Argues

· Decentralized

· Significant Costs

· Attempts to Limit

· Punies

· Several and joint liability

· Comparative fault

· Other options: 

· Workers’ Compensation

·  9/11 Fund

· Insurance

· Attack plan:

· Prima Facie Case

· Defenses and Justifications

· Hierarchy of Damages

· Compensatory

· Punitive

· Emotional distress

· Loss of companionship

· Unlikely and far-reaching consequences 

· Economic Loss

II. INTENTIONAL TORTS

BATTERY

· R2T 13 purposeful, non-consensual, harmful or offensive touching of another

· Prototype: Cecarelli (beating)

· Prima Facie:

1) Volitional act
· Involuntary act does not have requisite intent (car seizure)

· Actions committed under imminent threat are not voilitional

· Laidlaw: human shield

· Includes aiding + abetting (Keel)
2) Intending to cause harmful or offensive contact

· Intent

· R2T: “Can commit battery by knowingly touching a person even if one does not act for the purposes of causing that act”

· Single Intent Requirement

· Motive = irrelevant; intend contact, not harm

· White: piano

· Reduces P’s burden

· Intent to ham ( diff. to est. by evidenced actions

· “Unlawful Contact” implies “Unlawful Intent”

· Context

· Vosburg horseplay in class

· Keel eraser to eye

· Subjective

· Alleged tortfeasor’s mental state

· Circumstantial evidence

· Evidenced actions

·  “Knew” or “Should have known”

· Must be “substantially certain” 

· Mere likelihood ( negligence not battery

· Garett: pulling chair from under ( fall

· Children and Mentally Ill can intend contact

· General v. Specific

· Specific: D attempts impermissible touching

· General: D attempts something he knew would cause impermissible touching

· Transferred

· Still liable to victim for resulting contact

· Across Victims: 

· A means to shoot B, shoots C (In re White) 

· Across Torts:

· A intends to hit B but shoots B (Nelson)
· Across Victims and Torts:

· A intends to scare B w/ gun , shoots C 

· Need not intend type of harmful contact (Nelson, gun)

· Offensive (R2T 18) 

· R2T 19 Objective standard (reasonable person) 

· Common standards of accepted touching 


· If P was offended = irrelevant

· BUT if know of “particular sensitivity” ( liable

· Paul, work massage

· Leichtman, smoke in face

· Determined by fact-finder

· Policy re: actual infection risks 

· Brzoska (AIDS)

3) Contact occurs, causing Damages
· Direct or indirect 

· Can use object to make contact

· Can contact object that is closely related to body 

· Doctrine of P’s extended personality
· Fisher plate 

· Not necc. that P be aware of contact @ time

· “Eggshell/ Thin Skull rule

· Vosburg (shin kick)

· Must take P as you find him

· Ds can be “unlucky in themselves, unlucky victims”

· Better that D pay than that victim paye

· Harmful usually > $ than Offensive

4) Lack of consent

· Not affirmative defense: P’s burden to prove lack of consent

· Lack must be known (or reasonably suspected by D)

· If D actually and reasonably believes consent  ( no liability

· Implicit v. Explicit

· Implicit: 

· Most violent sports (unless D violates rules)

· Objective indicia of consent precludes liability

· D must actually and reasonably believe 

· Obj. manifestations, not P’s state of mind

· Custom

· Inaction/Silence re: being told of imminent act

· Explicit: waiver 

· Must be Freely Given

· Void if gained by coercion

· Void if D knows consent is not freely given 

· fear of job less

· Informed Consent 

· Void if gained by fraud or misrepresentation

· “Scope of the consent”

· “substantial change” btwn consent & act

· Koffman: consent for team, not battery by coach

· Grabowski: diff Dr, didn’t consent to op’s manner

· Mohr: consent to 1 ear’s op.; other = battery 

· Neal v. Neal: did not know cheating ( sex; not IC

· If patient = mentally & physically able to consult consent = necessary for surgery; otherwise battery

· Exception: emergency situations

· “W/o contemporaneous refusal of treatment by a fully informed, competent adult patient, no action lies for battery in an emergency medical situation” 
· Werth: Jehova’s witness, no blood trans.

· Policy: value of human life

· If healthcare fails to disclose all relevant risks ( usually negligence not battery

· Capacity to Consent

· Incapacity (no consent 

· Intoxicated, unconscious

· Minors and Incompetents (guardian)

· Policy

· Consent to illegal activity = void (ex: fist fight)

· Affirmative Defenses

· See Affirmative Defenses for Assault and Battery
· Policy

· Sovreignty/ security/ integrity of body

· Damages

· Extends to unforeseen circumstances (diff. from neg.)

· Eggshell skull rule

· “Take victim as you find him”
· Vosburg v. Putney: shin kick

· Nominal and punitive

· If D’s conduct was outrageous or maliscious

ASSAULT

· Prima Facie Case (R2T 21)

1. D commits act 
· Words Alone Rule

· Words usually do not constitute an assault 

· Accompanying overt actions 

· Brooker: 
· “if I were there, I would ring your neck”
· Temporal/spatial distance; future, not imminent
· Not actual, specific threat
· Vetter

· Verbal threats + speeding car ( accident
· Context: night, cars, men ( legit. apprehension
2. With intent to cause harmful or offensive contact or to create an imminent apprehension thereof

· See Intent under Battery
· P has intent if means to frighten or cause apprehension

· Lack of hostility/desire to injure = irrelevant

· Langford: mongoose 

· P need not be capable of carrying out threat

· Beach: P did not know gun = unloaded ( D liable

· No transfer of intent 

3. Act reasonably causes actual apprehension of imminent contact 


· Reasonably Causes

· Harmful or Offensive = objective standard

· If P = unreasonably sensitive ( no assault


· Context: instrumentality, minority position

· Brooker: “person of ordinary reason and firmness”


· Actual 

· P’s awareness = prerequisite

· Threat need not be actual (P’s perception) 

· Beach, unloaded gun

· Apprehension

· Other must believe that act may result in imminent contact unless prevented from via: (R2T 24)

· Flight

· Ability to escape does not neg. app. 

· Vetter: car

· Self-Defense

· Outside intervention

· Need not fear

· Imminence

· Not instantaneous (Koffman)
· Not too distanced by space and time (Brooker)
· D must appear to have present ability (Vetter, Beach)

4.  Lack of consent
· See Consent under Battery

· Damages

· Injury = the apprehension not the contact

· Fear usually increases damages

· Nominal/comp damages (includes mental suffering)

· Punitive damages if conduct = suff. outrageous, malicious

· Policy

· Protect P’s right to sense of security


AFFIRMATIVE DEFENSES TO BATTERY AND ASSAULT

· Affirmative Defense

· Justified = right to act as one did; not an Excuse

· If justified ( Affirmative defense

· Burden of proof for affirmative defense falls upon D 

· Comparative fault (contributory negligence) does not = a defense

· Self-Defense

· “Actual and reasonable belief” that force = necc. for protection

· Privilege to protect a person’s personal integrity

· Right to use proportionate force to protect against bodily injury

· May also use force to protect 3rd party (no human shields)

· 3 part test: 

1. Fear reasonable?

· D must actually and reasonably believe it is necessary to injure another to avoid imminent injuries to himself  

2. Danger imminent? 

· Must have reasonable belief of imminent injury (Obj.)

· Danger includes harmful contact or confinement

· Defamation or distress do not = “danger”

3. Response proportionate?

· Privileged only to force reason. required to protect self

· Cannot be retaliatory

· Objectively reasonable response, prop. to threat/danger

· Haeussler:
· Angry neighbor at door re: dog

· Shove prop. to angry encroaching person

· Need not be most reason. action, just A reason. Action

· Deadly force: rape, attack in dwelling, life

· Consideration of alternatives

· Safe retreat: 

· Can’t use deadly force if know safe retreat

· If disproportionate, liability for force beyond reasonable

· Relevant factors: 

· Who began and escalated the altercation

· If defend self in crime (trespass, robbery) ( lower threshold

· Cannot harm an innocent 3rd party to protect oneself

· Consent

· Lack of consent = element of P’s prima facie case

· See Consent under Battery
· Comparative Fault

· Relevant for battery (Wield)
· Usually irrelevant in dignitary torts

INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS (IIED)
· Outrageous conduct that intentionally or recklessly causes another severe ED

· Often related to statutorily based discrimination claims

· Two types of ED claims:

· 1. Parasitic to claim for injury

· 2. Pure ED (rarely successful)

· R2T46: Interest in freedom from emotional distress

· Vindicate “dignitary” interests

· Protect emotional integrity

· Prima Facie:

Vague requirements ( More standard than rule
1) Intentional or reckless act

· Must intend the behavior, not necc. the actual ED

· Intent: purposes ED or substantial knowledge it’ll result

· Reckless: deliberate disregard of high degree of probability that behavior would be outrageous

· No transferred intent

2) Conscious engagement in outrageous conduct

· Objective Test re: avg member of community

· Roberts: “I don’t like you” not outrageous (policy: 1st am.)
· Littlefield: harassing, racist landlord ( comp & punies
· Context re: privilege or vulnerability
· Greer, DR yelled at post-op patient
3) Causing extreme ED

· Distress “so severe that no reasonable person should be expected to endure it”
· Roberts: “upset” does not = “severe”

· Greer: physical shaking, psych. treatment

4) Causation Requirement
·  outrageous conduct must cause the distress

· IIED for harm directed at 3rd person if:

1) present immediate family member 

· regardless of physical harm to P

2) present non-family member

· IF distress ( physical injury

· Policy

· Protect legally weaker parties

· Tenants, victims of discrimination

· More vulnerability ( lower threshold re: “outrageous”

TRESPASS

· “Tangible invasion by an actor of property possessed by another”

· SL Tort 

· Reasonable care = immaterial (except re: damages)

· Prima facie case: 

1) intention to make contact w/ land 

· Must be intentionally undertaken

· Minimal level: need not know another’s property

· No involuntary acts (car seizure)

· Need not intend harm

2)  actual physical contact 

· in person or via animal, machine, substances in D’s control

· trivial invasions count

· Policy:

· “Constitutional right to the exclusive enjoyment of his own property for any purpose which does not invade the rights of another person”

· Relationship btwn. state and ind. regulating property rights

· Citizen’s right to grant/deny admission (endorsed by the state)

· International implications

· Prevention of self-help remedies

· Facilitation of trade

· Incentivization re: land investment

· Damages
· Punies for willful, malicious, or recklessly committed trespass 

· Enforces policies

· Jaque v. Steamburg Homes: punies, trespass w/o phys damage (snow) 
· Affirmative Defenses
· Act of God
· Necessity

· Private necessity ( incomplete privilege (damages, Vincent)

· Public necessity ( complete privelege (no damages)
· Ploof v. Putnam
· Servant unattached boat from dock ( crash
· Necessity and inability to control movements will justify entry upon and interference w/ personal property that would otherwise = trespass
· Passive duty to rescue; Least cost avoider
· Vincent v. Lake Erie
· Necessity ( no punies
· Still needed to pay for damages to dock 
· Damages = neg. (loss to P, not gain to D) ( return to status quo
** Nuisance: Prima facie case = intentional interference w/ someone’s ownership, use, enjoyment, of his own land (no contact required, context) **

III. NEGLIGENCE

BASICS 
· Prima facie:

· Duty, Breach, Cause, Damage

1) Cognizable injury (physical injury)

2) D must have breached the standard of care

3) D must owe a duty to P

4) D’s breach must have been the actual cause of the injury

5) Ds breach must have been the proximate cause of the injury

· Subjective intent NOT relevant

· External/objective standard (Holmes essay) 

· Subjective awareness = evidentiary 

· Menlove: “chancing it” w/ hay
DUTY

· Can this P recover?

· Matter of law to be determined by judge 

· Duty is a matter of scope

· P who could be foreseen to be damaged by that foreseeable danger

· Reasonable duty based on relationship
· No contractual privity required (MacPherson)
· Particularly re: imminently dangerous products (Winchester)

· Formerly: manufacturer only liable for prob. danger to “life and limb” 

· Today: general public duty, consumer-manu duty = very common
· Standardized Duties 

· Common carrier, “extremely high” (Jones)

· Ad Hoc Duties
· General Duty: Reasonable Standard of Care 

· “Reasonable Prudence” 
· Restricted by foreseeability

· Draft R3T  
· Mussivand (STDs)

· See Reasonable Standard under Breach (R2T 83)
· Affirmative Duties

· Malfeasance v. Nonfeasance

· Rule: No Duty to Rescue
· Osterland  (drunken canoer)
· Exceptions:
· Special relationship 
· Dr./patient
· Business invitee (Baker, Taco Bell)
· Contractual relationship

· D has created peril

· D has undertaken ( reasonable care

· “Common venture”

· Reporting child abuse

· Good Samaritan statutes (some juris)

· Immunizes rescuers from liability when rescuing

· Can even apply to gross neg.

· Usually applies to off duty professionals

· Can stop half way through; can’t leave worse off

· Policy: libertarian (autonomy) and economic ($)

· Rule: No Duty to Protect 3rd Party
· Exception: special relationship to potential victim or actors 

· Draft R3T § 41: Duty to third persons based on special relationship w/ person posing threat

· Parents, custodians, employers, mental health pros

· Duty to use reasonable care, NOT to insure

· Therapist/Patient

· Tarasoff

· Therapist knew of threat
· Better position than police to prevent
· Applies only to spec. victim (not unID’d)
· Obj. Standard: knew or should’ve known
· Amended by CA leg to having “actual notice of serious threat of violence”
· Ewing

· Warning from immediate family ( duty
· Policy For:
· Low reporting cost
· Costs of reported unreal threat v. unreported real threat
· Policy Against:
· Destroys trust in therapist
· Less likely to open to therapist ( less treatment ( more danger
· Commercial Host

· Must reg amount of alcohol served (R2T § 314 a)

· Social Host

· Very limited liability

· Contribute to danger by supplying alcohol

· Kelly (liability) vs. Childs (no liability)
· Duty to Rescuers

· “Danger invites rescue” (Wagner, trolley)
· Foreseeable rescue(r) (Solgaard, workman’s DR)

· Applies when rescuer acts reasonably, contemporaneously w/ the carelessly created peril
· Tortfeasor owe duty to rescuers injured in course of rescue made necessary by his actions

· P need only prove D’s negligence caused initial accident

· Exception:

· Professional rescuers (insurance, risk premium in salary)

· Premises Liability

· Only applies to dangers caused by property

· Invitees
· Classic invitee = business customer (D’s benefit)

· Oettinger: potential letter at apt complex office

· Owed:

· Reasonably safe premises

· Reasonable standard of care
· Licensees

· Classic licensee = social guest

· Rowland (sink faucet)

· Carter (Bible study)

· Owed:

· Duty to warn of any non-obvious (hidden) dangers

· Known victim and known danger; warning = low cost
· Trespassers

· On property w/o express invitation or implied allowance

· Leffler: rooftop

· Owed:

· “No willful or wanton negligence”

· New statutes (?)

· Children

· Old Rule: no “attractive nuisances”

· New Rule (broader):

· Reas. foreseeability: children attracted to danger 

· Duty to protect from that danger

· Policy For

· Carter (ice) Distinctions ( standards, expectations for entrants and possessors re: appropriate conduct, potential lia.

· Don’t want to burden land owners w/ big costs re: trespassers

· Rowland (faucet) suggests new standard w/o 3 categories

· 7 Factors:

· 1. Foreseeability of harm to P

· 2. Degree of certainty that P suffered injury

· 3. Close connection btwn D’s conduct + P’s injury

· 4. D’s moral blame

· 5. Policy of deterrence

· 6. Duty’s burden on D and community

· 7. Availability, cost, prevalence of insurance

· Relationship, prox, foreseeability, danger’s obviousness 

· CA legislature: no liability for felony trepassors

· NY: no division
· Public Duty Rule

· Duty can be limited in public interest (policy)

· Strauss: blackout, limited duty to privity

· Government owes duty to public at large, not each individual 

· Riss: police neglected to protect from husband

· No Standing Except: 

· Special relationship with P

· Government has made express undertaking re: ind.

· Evidenced by:

· Promise to protect/ Assumption of responsibility

· Gov’t knowledge that inaction would ( harm

· Direct contact btwn party and municipality

· Justifiable reliance on promise to protect

· Sovereign Immunity

· Largely waived now by statute for limited liability (NY) 

· Based on separation of powers
· Negligent Infliction of Emotional Distress (NIED)

· NOT FOR INJURY TO PROPERTY! (Johnson)

· Default Rule: No duty to avoid causing ED

· Often parasitic to, integrated w/ injury claim (“pain + suffering”)

· Eggshell rule re: ED

· If but for depression, would not have ED ( no $

· If depression merely aggravates reas. ED ( $

· Currently, no requirement for physical manifestation of ED

· Courts reluctant to award for pure ED 
· Exception: special relationship allowing for “particular foreseeability”
· “Zone of Danger” Test 
1. Physical proximity
2. Saw the Incident
3. In Danger Oneself (Objective)

4. (Severe ED)
· Gottshall: RR workers, body, fear for own safety
· Many states: primary test (broad vs. narrow interpretations)
· Mom-Sees-Kid-Injured
· ED arising from watching someone killed/injured
· Policy re: motherhood
· Dillon: #1 + #2 but not #3 
( Dillon Test 
1. Spatial Proximity: accident scene (not told)
2. Temporal Proximity: sensory, contemporaneous ex.
3.  Relational Proximity: closeness to injured person
4. (Severe ED, no physical manifestation req.)
· Thing: mom not contemporaneous witness ( no $
· Codified Dillon “guidelines” into brightline rule
· Must be connected to physical injury of someone
· Does not apply to pets (property)
· Johnson: saw dog hit ( no $ (policy re limitless liability)
·  Economic Loss
· Usually piggybacks on other claims
· Injury to person ( lost personal income
· Injury to property ( lost property income
· Pure Economic Loss

· Courts reluctant to award

· Limitless liability ( Overfilled dockets

· Desire to incentivize business insurance

· Exception re: Special Relationships

· Pre-Set Categories

· Auditor/Creditor

· Executor/Beneficiary of Will

· Attorney/Client

· Ad Hoc Relationships

· People Express
·  proximity + plan ( special relationship
· No privity, but “particular foreseeability” re: both damage and P class

· Actual knowledge = suff., not necc.

· No such relationship ( no duty re: EL

· Aikens : bridge/hotel

· Policy

· Damages should not be disproportionate to wrong (rarely is a true loss for the system)

· Alternative of 1st party insurance (least cost avoider)
BREACH
· Violation of a duty

· Taking of reasonable, foreseeable risk

· Matter of fact to be determined by jury

· Jury instructions:

· 1) Negligence/breach = lack of ordinary care

· 2) Standard of reasonably prudent person

· 3) Doing something or failing to do something

· 4) Under Circumstances (reasonable care given them)

· Reasonable Standard of Care

· Reasonably considerate of others’ safety

· NOT “best of defendant’s judgment” (Menlove)
· Objective standard; restricted by foreseeability

· Subjective knowledge of risk ( evidence (Menlove, “chance it”)

· Contextual inquiry: reasonable person in these circumstances 
· Children (R2T § 283 A)

· Reasonable person of same age, edu, exp.

· Consider mental illness

· Like people w/ paradigmatic phys. disabilities ( society is “on notice” and can adjust behaviors

· Adult activity ( adult standard (Dellwo, boat age 12)

· Exception: Purtle, hunting age 17 (BAD LAW)

· Age of maturity DOS

· Physical Disabilities (R2T § 283 C)

· Reasonable man w/ these disabilities

· If can foresee greater risk, must take greater caution

· No liability for temp. disabilities w.o. knowledge

· Superior Facilities (R2T § 298 (cmt d))

· Actor must employ “competence available” 

· Do NOT Consider

· Intoxication (breach = decision to drink)

· Old age (Roberts v. Ring) (should know limits)
· Mental illness
· Diff. burden than for guardians of children

· Except: mental illness cause fm exercise of care

· Hays (quinine, ship)

· Policy: limits of man, due diligence

· Policy: 

· Encourages care holders to supervise well

· Incentive re: medication

· Prevents fraud re: civil “insanity” defense

· *Science re: bio roots ( recent scrutiny
· Literacy (Weirs)

· R2T § 289 cmt n: Lack of attention, knowledge, intelligence, judgment that society req. of its members

· Must either conform or pay for damages 

· Holmes: Need bright line standard between SL and moral culpability
· Reasonableness, Balancing, Cost Benefit Analysis
· Contemporary attempt to standardize an abstract standard  ( Various “evaluative metrics”

· 1) Learned Hand Formula 
· Martin, pinned @ truck
· Considers:

· Foreseeability of probability and severity

· Rel. cost of prevention/ minimization of risk

· Appellate judicial standard, not jury instruction
· Carroll Towing, Zapata (checks) 
· Balance:

1. Probability of risk (P)

2. Gravity of resulting injury or expected loss (L)

3. Burden of adequate precautions (B)

· If Burden > Probability x Loss ( No Breach

· If B < P*L ( negligence

· If B = bigger for P ( negligence established

· If B = bigger for D ( contributory negligence
· Advantages:

· Objective, formal test

· Easy application even w/o # calc. (issue setting)

· Structured analysis: reduces uncertainty
· Accounts for tradeoffs

· Avoids squandering $

· Incentivizes co’s to conduct own risk studies

· Posner: regulate conduct in econ. eff. way
· Disadvantages:

· Data intensive (could be costly)

· Doesn’t protect disprop. harmed group

· Crt system not structured enough for accuracy

· Overlooks distributional CNs (D’s rel. wealth)

· Compromises Test allows alteration
· 2) Substantial Risk Test:
· Does not consider reasonable standard of foreseeability
· Foreseeable event, small risk ( no liability
· If substantial risk ( SL

· Bolton (cricket case)
· Regardless of cost of safety measure

· Not usually used in U.S
· Can be underinclusive or overprotective

· Industry and Professional Custom
· Another “evaluative metric”
· Industry Custom

· Probative, not Determinative (R3T § 13)

· Adams: trolley custom ( persuasive

· Industry could lag behind 

· T.J. Hooper: no radios ( no custom, but still neg.

· Posner: should only be used for parties in K relationship

· Rodi Yachts 
· Advantages:

· Custom adapts to changing norms & expectations

· Industry often has more expertise than courts

· Brightline standard balances out subj. determinations

· Ks between regulars ( ex ante expectations

· Rodi Yachts: contributory neg. tested re: custom

· Disadvantages

· Deviating circumstances could nec. care beyond custom

· Individual activities w/ higher risks

· Cartel collusion to prevent incurring cost of new tech.

· “Old boys” bravado

· Lack of competition ( lower standard, no customer inf.

· Standard orders do not = negotiated Ks
· Professional Custom
· Custom is determinative of standard of care in cases of pro neg.
· Proof of compliance DOES est. reasonable care

· Expert testimony needed to establish standard of care

· Johnson: what expert would’ve done = irrelevant; only general community standard = material
· ‘Professional’ defined by expertise, training, extended edu.

· Medicine, law, accounting

· Myers: Nursing home CNRs = neg not prof. standard

· Malpractice

· Legal Malpractice 

· Must show breach ( prox. cause injuries

· Lawyer’s neg. must be a but-for cause failed case

· Cook: “Case w/i case”:  lawyer’s neg + case merits

· Sometimes state standards (state license)

· Medical Malpractice

· General professional medical standard 

· Now global (not local) standard

· Informed Consent Alternative

· Lack of informed consent ( malpractice

· Prudent patient standard  

· Largey: “material risks”

· Objective standard

· DOS: could be reasonable DR

· Must show breach ( prox. cause injuries

· Loss of chance doctrine

· Some courts are moving away from standard

· If knew/ should have known options, procedures

· Obligation of continuing obligation to learn
· Policy

· Acceptable risks in fields much higher than products lia.
( Fosters innovation  
· Asymmetric info btwn pro and layman ( non-optimal bargaining, diff. to apply Posner’s bargaining rationale

· Statutes

· Another evaluative metric
· Often evidentiary, not determinative of standard of care 

· Especially re: regulatory statutes

· Exception: Negligence per se

· Negligence Per Se
· Breach by violation of statute or regulation (judge)

· Excuses P from showing standard of care (also duty)
· Prima Facie (R3T § 14)

1. Violate statute 
· non-obscure admin. regulation counts (Byrne)
2. Violation causes injuries

3. Statute designed to protect against P’s type of injury

4. Statute designed to protect P’s class of victims

· Can be read very narrowly or broadly
· Cases:

· Dalal: accident, no glasses
· Bayne: loading dock

· Victor: SW park (not that harm ( not neg per se)

· Statute must be aimed to prevent harm, not record keeping device

· Affirmative Defense (det by jury)

· Excused violations

· Safer to ignore than comply (under circumstances)

· Good faith efforts

· Children

· Obsolete Statute

· Policy For:

· Shore up statutes as regulatory devices

· State standards vs. more globalized standard

· References reasonable personal standards (reas. follow law)

· Creates body of caselaw uniform with statutes

· Rule of law concern: elected body = more dem. than 12 jurors

· Legislatures have superior access to info

· Policy Against: 

· Replaces jury w/ legislature

· Jury decision might be more applicable to case’s ind. facts

· Statutes might reflect lobbysist > voter interests

· Leg. takes more time to develop, respond to social change

· Statutes read narrowly to protect democratic standard

· Legislation as a shield (instead of sword)

· Compliance does not necessarily prove standard of care

· Probabative not Determinative

· Controversial re: products liability law

· Affirmative Defenses

· Comparative fault
· Res Ipsa Loquitor (Draft R3T 17)
· “The thing speaks for itself”

· The injury implies negligence

· Byrne (flour barrel)

· Standard: “more likely than not”

· Judge sees if test could apply ( gives jury option (matter of FACT)

· Test:

· 1. Injury of type that usually only occurs in absence of care

· Kambat (postop 18 x 18 pad)

· Combustion Engineering (dropped tool even w/ care)
· 2. Instrumentality in exclusive control of D

· 3. No contributory negligence by P

· Need not eliminate every poss., but Res must be more likely than not

· Wolf (brick, too many poss. Ds) ( no RIL

· Shift  to Ybarra (many poss. D, all related to hosp ( RIL)

· Pro-P shift re: multiple Ds: if hold collectively liable ( rat out
· Information Forcing Rule

· Shifts burden of proof to D: come fwd or be held responsible

· Elicits facts from D who has better or exclusive access to evid.

· Ybarra: hospital neck injury while under anesthesia
· Litigation as fact-finding (medical malpractice suits)

· Allows P to get to jury even w/ weak circumstantial evidence

FACTUAL CAUSATION
· (Draft) R3T 26

· Cause in Fact + Policy

· Risk Contribution Doctrine

· Contribution of D’s negligence to P’s total risk

· If D’s neg. > 50% total risk ( factual cause ( P may recover in full
· But-For Test

· Counterfactual (?) But for D’s negligence, would injury have occurred?

· Standard: more likely than not

· To be a but-for cause act must be a breach of a standard of care

· Preponderance of the evidence

· Grimstad: life preserver
· Zuchowicz: Panocrine overdose ( PPH

· Circumstantial evidence: timeline, expert testimony

· If act X is deemed negligent /c it cause injury Y, and both X and Y occure, can usually infer X ( Y
· Skinner: No preponderance of evidence. re: “phantom zone”
· No witnesses ( mostly conjecture
· More likely theories
· Don’t have to disprove others, just outweigh
· Daubert Test re: expert testimony (Aldridge)
· SCOTUS: Judges as gate keepers screening expert evid.
1) Tested technique

2) Technique subject to peer review

3) Rate of error

4) Method’s acceptance by scientific community
· Increased Risk of Harm

· Was risk a substantial factor in bringing about harm?

· R3T 26, cmt n: Lost opportunity or chance as harm

· Applied in:

· 1) Multiple Necessary Causes (Multiple But-For Causes) 

· Injury would not happen w/o negligence of 2 or more 

· Both but-for causes; wouldnt have happened w/o either

· Concurrent negligence does not require common intent

· “Joint and several liability”

· Could hold either 1 fully or both partially resp. (100%)
· McDonald car crash

· 2) Loss of Chance Doctrine
· For Ps below 50.1% threshold

· Must show probable cause of chance

· At least 50% likely that P lost X% chance

· Court only extends beyond death re: med. malpractice 
· Falcon: 37.5% loss, D pays difference
· Proportional causation: Extension or departure from but-for test? 
· Rarely used, not in NY

· Sometimes supplemented/replaced by Substantial Factor Test
· Clear Departures from But-For Test
· 1) Multiple Sufficient Causes  (Draft) R3T 27

· Anderson: fires

· Bends but-for rule

· D should not be excused re: neg. b/c of luck

· P should not have to face unfair burden re: which cause

· Substantial Factor Test  (Draft) R3T 26 j
· ONLY USE WHEN BUT-FOR DOESN’T WORK
· Only when > 1 cause and Ds would escape liability b/c of particular circumstances
· Any factor would be but-for cause on own
· Aldridge, toxic tort, unsuccessful
· 2) Alternative Liability

· Summers: 2 boys shot ( 1 hit P
· Shifts burden to D ( prove self innocent or pay
· Substantially similar neg. acts w/o ability to distinguish
· Certainty that both Ds = neg., and one caused the injury

· Can and do sue entire universe of possible Ds

· Joint and several liability: either one whole or 50% each
· 3) Market Share Liability

· Shifts burden to D 

· Produce exculpatory evidence ( escape liability

· Need not sue all poss. Ds, just subs. market share

· Ds can cross-complain other manufacturers

· National (not state) market share

· Obstacle: establish both general and specific liability

· Fungible goods, same formula, all neg.

· Mostly restricted to DES cases
· Sindell: could not tell spec. DES manufacturer

· Skipworth: lead paint, diff. formulas, time lapse

· Multiple Tests

· Sindell: Co. could exculpate re: specific liability
· Hymowitz: Co. couldn’t exculpate re: spec. liability, no increasing share ratios for 100%
· Advantages: 

· Distributive justice (more social welfare)

· Deterrence

· Scale of the wrong

· Deep pockets

· No contributory negligence

· Disadvantages:

· Less corrective justice (spec. D to spec. P)

· Discourage pharmaceutical innovation

· Social welfare scheme: leg, exec, not courts

· Can be difficult to administer outside DES
· Mass Torts

· Classic Tort: 1 P. 1 D, discrete event, injury arises soon after wrong

· Mass Tort

· Many Ps/Ds

· Mass-produced product

· Long exposure time

· Latency period before injury

· Tort law reluctant to take on mass torts

· Causation problems re: extended exposure, etc. (Aldridge)

· Bent by Sindell re: DES, market share liability

· Key: signature illness 

· DES ( part cancer, Asbestos ( plural thickening
PROXIMATE CAUSATION
· Matter of Fact (decided by jury) 
· R3T § 29: Liability limited to those hams resulting from those risks which make the act tortuous 

· Alligns breach and injury

· Not fortuitous, attenuated, remote from breach

· Palsgraf, Andrews dissent
· “Because of convenience, of public policy, of a rough sense of justice, the law arbitrarily declines to trace a series of events beyond a certain point. This is not logic. It is practical politics.” 

· “little to guide us other than common sense”

· Standards

· Outdated

· Natural and ordinary consequences 

· Ryan, spark ( fires ( 1st house only
· Remoteness in time and space 
· Directness Test

· Polemis, dropped plank ( fire
· What is the direct cause?

· Spatial, temporal relationship btwn action and injury

· Foreseeable injury (not damages)

· Current

· Foreseeabilty Test
· Wagon Mound, spilled oil ( fire 

· Objective ex ante test
· Role in deterrence

· Policy determines narrowness of interpretation

· Kinsman, loosened boat:  general foreseeability, even though type and manner of damage not
· Chauffeur, dynamite hypo (prudent would foresee)

· Risk Rule

· Injury must be w/i ambit of foreseeable risks that make act wrong or breach of standard of care in the 1st place

· Union Pump, slipping not foreseeable risk in manu. 

· Policy CNs ( how court characterizes foreseeable risks

· General vs. Specific Foreseeability

· If injury in diff. manner ( still liable
· Polemis (in Andrew’s Palsgraf dissent)
· Kinsman: damage of “same general sort, from same forces, same class of persons”

· Foreseeable Individual vs. Class

· Jolley: boys fixing boat, ( gen. class and act

· Policy: incentive owners to keep prop safe

· R3T

· Other CNS
· Condition vs. Cause

· A.k.a. consequece vs. fortuity
· Union Pump, pump ( fire ( spray ( fall
· Superceding Cause
· Intervening act by 3rd party
· “Must be highly extraordinary” (Britten)
· Foreseeability
· Negligence shouldn’t be excused b/c another was neg.
· Esp. if 3rd party neg/intentional crime = foreseeable
· Pollard, RR powder, neg. by cousin, parents, and P
· Clark, glycerin tablet moved/hidden ( drillers neg.
· Spatial, temporal prox. not necc.
· Can now be apportioned, pro rata, joint + sev.
· Falling by the way side w/ CF regime
· Relative Distance
· Kinsman vs. Palsgraf
AFFIRMATIVE DEFENSES TO NEGLIGENCE
· Contributory Negligence (R3T § 3)
· Cannot invoke for intentional tort

· D must still prove causation of P’s neg

· P also held to reasonable standard of care

· Objective standard

· D proves P = neg and that neg = but for + prox cause of injury

· P acted unreas. and P’s unreas. conduct ( foreseeable injury
· Old rule: preclude recovery (until 1960s)

· New rule: Comparative fault/responsibility 
· Does not bar recovery; reduces at rate of contribution 

· Evidentiary, not determinative

· Pure Comparative Responsibility (NY)
· Can recover any % from D
· Modified comparative responsibility:

· Certain threshold % bars P from recovery
· Usually if multiple Ds ( P’s fault vs. combined Ds fault 

· If all wrongdoers not sued, can jury apportion fault to absent party?

· Most states (inc. NY): Yes
· Context re: “reasonable standard”

· Circumstance v. Objective Standard
· Friedman: ski lift, considered P’s age, experiences Vs. 
· Weirs: fell on bridge, couldn’t read English, immaterial
· Posner variation:

· Ratio of D/P’s responsibility and costs of prevention

· Rodi Yachts
· Response: “last clear chance” (ONLY FOR CON. NEG NOT CF)

· Policy:

· Symmetrical application of law

· Notions of fairness and corrective justice

· Avoids overcompensation 

· Joint care incentivizes both parties re: cautiousness

· Assumption of Risk ( Complete Bar to Recovery
· Express Assumption of Risk
· P waived right to sue (oral, written, conduct)

· K’s: “exemption from liability” clauses

· Tunkl Test ( Void for Public Policy

· 1) Business suitable for reg.?

· 2) D’s service of great public importance, practical necessity?

· 3) Willing to serve any member of public (or standards)?

· 4) Decisive bargaining advantage?

· 5) Standard adhesion K w/o option to buy add. neg protection?

· 6) Purchaser puts himself or his property under D’s control?
· Dressel (skydiving)
· $50 option out ( equal bargaining power

· No policy: not carrier; not reg., necessary activity

· Dalury v. S-K-I, Ltd.
· Adhesion clause

· Voided as matter of Public Policy

· Lowest Cost Avoider

· Unequal access to info, ability to enforce change

· Incentive for D re: premises safety

· Products/Distributers:

· Consumers can’t waive products liability for harm to persons 

· Commercial parties can wave neg. liability
· Could be addressed under breach, duty, or comp. fault
· Implied Assumption of Risk (usually can be CF, no bar)
· P can’t recover when made informed choice to assume risk ( harm
· “Primary” Implied Assumption of Risk

· Risks inherent in activity itself

· Violent sports, 1 participant v. another

· Except: acting beyond scope of rules

· Basically no duty

· DOESN’T BAR IN NY

· “Secondary” Implied Assumption of Risk

· Assumes negligence of D

· Was neg. obvious to P? Did P choose to act, knowing risks?

· Comparable fault rationale re: recovery if both = culpable

· Smollett: skating rink ( knew risks ( no liability

· “Characterization” of assumption = arbitrary, unfair
· Tender Years Doctrine
· Applies to both neg. and contributory neg.
· Not capable of neg. below certain age threshold (5/7) 
· Parents are not insurers of their children
· Parents can only be held liable if liable themselves:
· 1. “On notice” of specific danger (foreseeable, past instances) 
· 2. Had the opportunity to better control child
· Applehans (bike age 5)
· Over threshold ( “reasonable” reflects age, education, experience
· Adult activity ( Adult standard
· No similar accommodation for elderly (should know their own limits)
IV.  STRICT LIABILITY
· Man “acting at his peril”

· Monitors activity (not care) level ( optimum activity level

· Prima Facie: 

· Liability w/o fault

· Prove D’s activity = actual and proximate cause of injuries

· Need not prove neg.

· Need not prove instrumentality in D’s exclusive control

· P is still subject to affirmative defenses

· Policy re: Strict SL

· Internalize all costs of non-reciprocal risks
· Want D to revisit their behavior
· Regulation of manufacturers
· Deterrence re: carelessness 
· Best Cost Avoider
· Torts law as insurance scheme
· Expression to society re: caution
· Fairness: non-reciprocal risks 

· Corrective justice (less so)
· Proof problems

· Deeper Pockets: easiest absorption of costs

· Greater compensation for accident victims
ABNORMALLY DANGEROUS ACTIVITIES
· Roots in Rylands, rule in R2T

· Use R2T 520 not R3T 20

· Res Ipsa + limited surviving evidence ( SL

· Siegler, gas truck
· Risk Assessment

· Extremely common activity w/ limited risk ( no SL

· Extremely common activity w/ high risk ( SL

· Posner: whether neg. is suff. to eliminate risk of accident?

· R2T 520 6 Factor Test:
· 1) High degree of risk of harm to others’ person, land, or chattels
· 2) Likelihood that resulting harm will be great
· 3) Inability to eliminate risk via reasonable care
· 4) Extent to which activity is of uncommon usage
· 5) Inappropriateness of activity to place 
· Miller, shooting in quarry range 
· Guille, hot air balloon
· 6) Extent that community value outweighs dangerous activities
· R3T § 20
· How dangerous and how common?
· 1) Does the activity create “a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors?
· 2) Is the activity “not one of common usage?”
· Possession of Dangerous Force ( SL
· Not the min intent for trespass
· “Dangerous animal” analogy (Rylands)

· Rylands
· Resevoir = “nonnatural” use ( SL (Cairns)

· Comparison to dangerous animals

· Escape likely to cause damage (Blackburn)

· Context re: characterization of “ultrahazardous”

· Higher costs tolerated for social progression/general welfare
· Turner: Resevoir in TX = “natural” + $ ( no SL

· Losee: Steam boiler ( No SL

· Indiana Harbor: Necs. Chemical transport ( no SL

· Siegler, gas truck ( SL (unlikely again)

· Affirmative Defense:

· Necessity

· Act of God

· Lack of factual cause, prox cause, or injury

· Policy

· Ultimate Caution for ultimate risks
· Internalize all costs of non-reciprocal risks
· Sidenote: guns in residential areas do not = SL 



V. PRODUCTS LIABILITY

· Matter of Law
· Escola (Taylor’s concurrence): Manufacturer + article placed on market + knowledge it to be used w/o inspection + defect ( injury
· R2T 402 A: Special Liability of Seller of Product for Physical Harm to User or Consumer
· Consumer Protection

· Roots in Macpherson’s “no privity” rule (chain of commerce)

· Products now bought on faith, not inspection

· Vulnerability of customers (unequal bargaining power)

· Safety warranty implied in product’s presence on market (K) 
· SL tort
· SL in tort “when an article he places on the market, knowing that it is to be used w/o inspection for defects, proves to have a defect that causes an injury to a human being” (Greenman, Shopsmith screws)
· SL focuses on product (not conduct)
· Standard of “not unduly dangerous”

· No requirement instrumentality in exclusive control (Escola)
· 5 Justifications for PL as SL

· 1. Deterrence (least cost avoider)

· 2. Need to compensate accident victims

· 3. Distributive/fairness reasons
· 4. Loss spreading ($)

· 5. Proof probs (D has evid.)

· Prima Facie PL case:

· 1. Must be sale of product (not services)

· 2. D must be commercial seller

· Commercial seller = Everyone in distribution train
· manufacturers, retailers, distributers
· 3. Product was defectively designed

· 4. Defects must be actual and proximate cause of injury

· Not Product:

· Body parts

· Real properties

· Affirmative Defenses

· P’s contributory neg.

· P’s implied assumption (NOT express) of risk

· Not “intended or foreseeable use” (Barker)

· Ex: new use on scene

· Foresight @ time putting product on market

· Includes product misuse
· Manufacturing Defect

· SL
· Ex: Escola- exploding bottle
· No R2T 402a “unreasonably dangerous” req. in CA (Cronin, baketruck)

· Internal test based on manufacturer’s own standards

· Need only establish defect causing damages

· Design Defect

· Not SL (sep. tests)

· External standard: “unreasonably dangerous”

· Some shadows of negligence “reasonable care” standard

· Can recover even if aware of design defect

· Luque, lawn mower

· 1. Consumer Expectations Test

· Objective standard b/o inference

· Surprisingly persistent

· Should NOT use expert witnesses

· Advantages

· Intuitive re: everyday products, simple designs

· Disadvantages

· When laymen have no (or low) expectations

· Amorphous

· Under-protective of consumer interest

· Give juries too much free reign (arbitrary) 
· Can be a sep. action for breach of implied warranty (Denny)
· 2. Risk-Utility Test 

· Asseses rel. benefits of product’s dangerousness (hindsight)

· Can replace Expectations Test (NJ)

· Cepeda
· Can be one of two tests available to P (CA)

· 2 prongs: either ( guilt (Barker)

· Better of the 2 tests re: complex issue, expert testimony

· Soule: car defect, broken ankles post-accident

· Standard: “Not unduly safe”

· “A (product) is not duly safe if it is so likely to be harmful to persons (or property) that a reasonable prudent manufacturer (supplier), who had actual knowledge of its harmful character would not place it on the market. It is not necessary to find that this defendant had knowledge of the harmful character of the (product) in order to det. that it was not duly safe.”
· 7 Factors: (As of day of trial, hindsight)

· 1. Product’s usefulness, desirability

· 2. Injury’s likelihood and probable severity 
· 3. Availability of safer substitute
· 4. Manu’s ability to eliminate unsafe characteristics
· Financially sound; safety vs. access
· 5. P’s ability to avoid danger by exercise of care
· 6. P’s anticipated awareness of dangers
· General consumer’s knowledge
· Warnings, instructions
· 7. Feasibility re: loss spread via prod. Price, liability ins.
· 3 Applications:
· 1. Barker
· CA, worker loader
· After P est. prima facie, D has burden (ben > risk)
· Burden shifting in Cronin

· D must produce evid.; no proof prob for P
· 2. Cepeda

· NJ, plastic pelletizer
· P has burden (risks > benefits)
· 3. 3RT 
· Effected by tort reformers
· No consumer expectations test
· P must prove “reasonable alternative design”
· Exception: Res Ipsa Loquiter

· Alternatives to Products Liability

· Ex Ante gov’t regulation: FDA, Consumer Products Safety Committee
· 1st party insurance

· No fault compensation funds (worker’s comp, 9/11 fund)

VI. DAMAGES
· Calculated on an individual basis 
· Tailored
· Also arbitrary and inconsistent
· Settlement
· Clearer background law ( facilitates negotiation
· Remitter + Additur

· Can only reduce damages if they “shock the conscious” or result from “passion, prejudice, or other improper motive”
· Collateral Source Rule

· Immaterial if damages covered by other sources
· P’s damages not decreased if part paid by insurance, etc.
· Policy for:
· Would reduce deterrence
· Insurance evens out re: D and P
· Policy against:
· Double dipping
· SHIFT: allowing evidence, adjustment based on alternative $ sources

· ½ states have modified, abolished

· especially re: medical malpractice
· Compensatory Damages

· Individualized inquiry; dec. by jury

· Compensate injuries; restore to ex ante

· Economic Losses

· 1. Past and future loss of income (Kenton, law student)

· 2. Past and future medical expenses 

· 3. Past and future homemaking assistance, etc.

· Noneconomic Loss

· “Intangibles”

· Mental Distress

· Pain and suffering

· Big focus of tort reformers

· Eggshell Skull rule

· Take P as you find him 
· Inconsistency:

· Prox.. cause: risk must be foreseeable BUT Extent of damages = unforeseeable

· Type of injury, not extent of injury

· Liability vs. damages (separate examinations)
· Vosburg re: shin

· Leech Brain: iron works ( splashed ( cancer

· Mitigation by P, limit avoidable consequences

· Policy:

· Restore to status quo ante

· Punitive Damages 

· 4-9% of cases 

· “Aggravatedd” mistreatment

· Malice, insult, oppression, wanton or willful negligence

· “Public right, not private wrong” (Johnson)

· Subjective test (National By-Products, Inc., majority)

· Higher Standard: “clear and convincing”

· R2T 500: Defendant must have acted wantonly and maliciously
· Much easier to get in intentional than neg. cases

· Gross negligence not suff.

· Deliberate indifference, wanton disregard

· “Such a conscious indifference to the consequences that malice may be inferred”

· Must be aware that damages likely to result

· Mathias (bedbugs)

· Factors:

· Reprehensibility of D’ activity

· Ratio of harm caused by D’s conduct + losses suffered by P

· Probability of detection

· Benefit from wrong behavior (Mathias)

· Wealth of D (RELEVANT!)

· Profit gained from activity

· Policy CN re: society’s collective benefit

· Punishes and disincentivizes soc. nnacceptable behavior

· Deters future potential Ds

· No form ( $ Range

· Should not be disproportionate w/ compensatory damages

· “fair and reasonable”

· Compare punies awarded in “similar” cases

· Sup. Ct.: single digit ratio between compensatory and punitive

· Some states: Ps split punies w/ state

· Gore Test

· 1) Reprehensibility 

· 2) Ratio of pun. award to actual harm

· 3) Civil or criminal penalties

· Limited b/c of due process clause (14th Am.)

· Cannot award P the damages against absent Ps
· Philip Morris
· Often decreased in Products Liability cases

· Federal oversight b/c of inter-state spillover effects 

· Statutory caps 

· Also national standard ( no interstate externalities

· Policy

· Deterrence

· Specific (deter D) or general (deter wrong)

· Products liability, irresponsible risk decisions

· Cannot “buy” right to infringe on other people’s rights

· Public expression re undesirability of behavior

· Offset attorney’s costs

· Incentivizes P to bring suit

· Bifurcation

· If feel damages evidence could produce visceral rxns and prejudice liability ( split 
· (Kenton, gruesome evidence)
· Wrongful Death

· Based on STATUTE not common law

· Importance of individual inquiry?

· “A personal cause of action dies w/ the person”

· No claims for defamation, privacy invasion, etc.

· “The dead have no legally protected interest in their reps”

· Survival claims

· Brought by estate administrator against D or D’s estate

· Brings fwd same claims decadent could have if still alive

· D should not benefit from death > injury

· Family as “vicarious beneficiaries”

· Damages suffered by P before death

· Can be pre or post injury apprehension of death (Nelson, biker)
· Can’t recover for loss of life’s pleasures

· Wrongful death claims

· Specified beneficiaries sure for harms they suffer from wrongful killing of decedent

· “Derivative suit”

· Estate inherits defenses that would bar claims by dec.

· Any contributory neg. by decadent BARS recovery

· Family’s pecuniary losses 

· Some states, statutes re: domestic partners

· Better if dependants

· Loss of income

· Loss of companionship/society 

· Differs by state: statute-dependant

· Cannot mon. bereavement, mental suffering, or solace

· Can sue for loss of consortion if only injury

· Subject to same affirmative defenses as non-derivative suit

VII. UNUSUAL FORMS OF LIABILITY 

VICARIOUS LIABILITY

· Vicarious v. Direct Liability
· Direct 

· Organization liable for own actions

· Negligent hiring or supervision

· Maintaining a hostile work environment (no system)

· Vicarious

· Respondeat Superior
· “Master” resp. for “Servant”

· Wrong committed by employee (not ind. contractor)

· Except: non-delegable duty (landlord)

· Debate re: req. of managerial involvment

· Not independent contractors

· Not non-delegable duty

· Usually does not apply to intentional torts

· In some ways, similar to “no fault” liability

· Old: “reason for acting,” “purpose,” scope of e,  agent

· New Test: “characteristic activities” (Taber, military)
· Ex: quid pro quo

· Detour vs. Frolic
JOINT AND SEVERAL LIABILITY

· Conspiracy and concert of action, OR

· Single, indivisible injury

· Ravo, brain damage, pediatrician (20%), obstatrician (80%)

· P can recover from any of the Ds (opp. of pro rata system)

· Right of contribution 

· Other Ds under restitution (Indemnity)

· Based on % fault found by jury 

· Is % based on moral wrongness? Or resp. for injury?

· If a D is unreachable or insolvent, other D will pay all damages

· Development re: Indivisible Injury

· CO 

· Stat: no joint and several

· NJ Hybrid model

· Stat: only joint and several for D > 60% (threshold)

VIII. ALTERNATIVES TO TORT

· Torts HUGE in U.S.

· Libertarian ideals

· Individual means of holding others accountable

· No Fault Compensation

· Worker’s Comp

· Administrative State

· Regulations, deterrence

· Universal health care ( less malpractice suits

· Probs: info constraints, corruption

