Evidence CHECKLIST--CRIMINAL

RELEVANCE & GENERAL ADMISSIBILITY
FRE 401—Relevance Defined (any tendency…fact of consequence…more or less likely).

· Relevance not affected by fact that point can be proved another way. Old Chief v. US (I)

FRE 402—Admissibility (all relevant admissible, except as excluded by FREs, statute, Consts., SCOTUS)

FRE 403—Prejudice, Confusion, Waste of Time (probative value substantially outweighs…)

· …danger of:

· unfair prejudice

· confusion of issues

· misleading jury

· undue delay, waste of time, needless presentation of cumulative evidence

· Standard of Review: Abuse of Discretion
· Applied:
· Simple prejudice not enough

· Details of previous conviction inadmissible where only status at issue. Old Chief (II)
· Gruesome photos inadmissible where Miss-ID only issue in case, although such photos have other valid uses (proving death, injury location, aggravated circumstances, corroborate or explain witness testimony—still ask if unfair prejudice). State v. Chapple
FRE 104(a)—Questions of Admissibility Generally (prelim questions about witness qualification, existence of privilege, or evidence admissibility…

· NOT bound by FREs…except w/respect to privilege

· Burden of Proof: Preponderance

FRE 104(b)—Relevancy Conditioned on Fact (judge can admit either…

· BEFORE evidence sufficient to support finding that condition fulfilled (“subject to”)
· Jury instruction

· AFTER (“upon”)
FRE 106—Remainder of or Related Writings or Recorded Statements (ADVERSE party may request…

· When offering party introduces writing or recorded statement

· Introduction of other part or any other writings which ought in fairness be considered contemporaneously.  
CONFRONTATION CLAUSE
“In all criminal prosecutions, the accused shall enjoy the right… to be confronted with the witnesses against him.” 6th Am.
Entitles accused to: (1) be in view of witness and hear when testifying, (2) cross-examine

PRE-Crawford CASES

Ohio v. Roberts: Prosecution must try to secure declarant’s availability.  If declarant is unavailable, hearsay can come in if:

(1) Firmly-Rooted Hearsay Exception: business records, dying declarations, co-conspirator, public records, excited utterance, medical diagnosis or Tx.
(2) Particularized guarantees of trustworthiness—rather than treating this as a limitation, courts use it as a way to let stuff in.  
Roberts devalued over time:

· Inadi – don’t need unavailability for the coconspirator exception

· White—don’t need unavailability if exception firmly rooted—excited utterance, medical diagnosis & Tx examined
· Bourjaily – co-conspirator exception easier to meet.  Judge can consider statement itself in determining admissibilty when determining “in furtherance” issue

CURRENT DOCTRINE—Crawford & Davis

Crawford v. Washington: Where “testimonial evidence” is at issue, hearsay statements admissible:
· Declarant UNAVAILABLE ( Accused had PRIOR opportunity to cross
· Declarant AVAILABLE ( DEFFERRED cross OK
NOTE: Conversation that begins w/purpose of determining need of emergency assistance can EVOLVE into testimonial statements—trial courts must recognize point at which statements become testimonial. Davis v. Washington
· Must redact or exclude testimonial portions through in limine procedure.  

Defining “testimonial” (“such statements are an obvious substitute for live testimony, because they do precisely what a witness does on direct examination…inherently testimonial” Hammond)
· Statements taken by police in the course of an interrogation—TESTIMONIAL. Crawford v. Washington
· Statements where primary purpose is to enable police to meet ongoing emergency—NOT TESTIMONIAL. Davis v. Washington
· NON-testimonial under Davis if: (primary purpose is to 
· Circimstances objectively indicate that primary purpose of interrogation is to enable police assistance to meet an ongoing emergency
· Declarant described events as they occurred, presence of bona fide physical threat, informal interview

· Nature of Q&A such that elicited statements necessary to be able to resolve present emergency (rather than just to learn about something that happened in past).  
· Includes 911 operator asking for name of assailant—so police know if is violent felon
· TESTIMONIAL under Davis if: 

· Circumstances objectively indicate that there is no ongoing emergency
· Declarant not in danger, actively separated from defendant, etc.

· Primary purpose of interrogation is to establish or prove past events potentially relevant to later criminal prosecution. 
· Mirandized, tape-recorded, stationhouse. Crawford (strengthen, but not necessary for something to be testimonial)

· Can statements made to people other than law enforcement be testimonial?
Interpreting the “opportunity to cross” requirement
· Prior OPPORTUNITY to cross may be enough, even if didn’t cross when had opportunity. California v. Green (deferred cross) (Preliminary hearing testimony—statement made under oath, accused represented by (same) counsel, oppty to cross, judicial record avail).
· FRE 801(b)(1)—prior testimony exception—provided D had motive and oppty. to devel testimony by direct/cross/redirect

· BAD—there are plenty of reasons you wouldn’t cross during prelim, but you’d want to at trial
HEARSAY

FRE 802—Hearsay Rule—Hearsay is not admissible, except as provided by these rules or by other rules prescribed by the SCOTUS pursuant to statutory authority or by Act of Congress.
FRE 805—Hearsay within hearsay—Hearsay within hearsay admissible if each part conforms to an exception

· CANNOT cure other hearsay ( admit b/c statement was mad

· CAN cure other hearsay ( admit for truth
FRE 801(a)—“statement” defined
· oral assertion
· written assertion
· assertive conduct—conduct intended by the person as an assertion
· Non-assertive conduct is NOT hearsay—meant to accomplish something but NOT to effect a communication—Two-step inference, (1) actor’s belief in fact, hence (2) fact.
· Broad view of hearsay says this can be hearsay.
· Applied:

· Indirect Hearsay—HEARSAY—trying to get after unspoken thoughts not asserted in statement. Anna Sofer’s Will, child describing room, US v. Pacelli (murder discussion), US v. Check (tell me what you said w/o telling what he said)
· Informant Statements—COULD GO EITHER WAY—saying began to investigate accused b/c of informant’s tip could be (State v. Litzau) or could not be (US v. Obi) hearsay.
· Proving unspoken thoughts
· ARGUE CIRCUMSTANTIAL EVIDENCE as well for borderline cases
FRE 801 (b)—“hearsay” defined: (1) out-of-court, (2) statement, (3) offered for truth of matter asserted
· out-of-court—other than while testifying at hearing or trial (other than testimony RIGHT NOW)
“statements” that are not hearsay
· Impeachment (FRE ​​​​___)—NOT HEARSAY—you’re not asking jury to believe that prior statement is true, just want to show that current testimony contradicts).
· Lying—NOT HEARSAY—not offering statement for truth (Interest in cross?  Verbal act?)
· Only non-parties (w/parties, comes in as admission)
· Effect on Listener or Reader—NOT HEARSAY—don’t care if statement is true, just want to show effect of hearing/reading the statement. gas leak example
· Defense Offer of Statements Disclosing Inculpatory Information—NOT HEARSAY—not offering to prove truth, offering as circumstantial evidence of innocence (wouldn’t give this sort of information if believed were doing something wrong).  
· Evidence on Non-Complaint (‘negative hearsay’)—NOT HEARSAY—value derives solely from credit given to testifying witness. Cain v. George (motel heater).
· Verbal Acts—agreement, contract, perjury, etc.—NOT HEARSAY--only get this if the (fact of) agreement, contract, perjury, etc. is what we actually care about (not that what we care about is merely in one of those things).
· WHY NOT HEARSAY

· Verbal Objects—NOT HEARSAY—Circumstantial evidence, object isn’t making a statement, just so happens that words are part of the chain of inferences. Eagle’s Rest mints, ABC truck (could just as well have a red dot).  
· Circumstantial Evidence of State of Mind—ARGUE NOT HEARSAY—not saying that statement is true, just want to show speaker’s state of mind. Anna Sofer’s will, Betts v. Betts (child statement that stepfather killed brother admissible in child custody proceeding to show state of mind would strain relationship w/mother).  
· ARGUE INDIRECT HEARSAY as well

· Circumstantial Evidence of Memory or Belief—ARGUE NOT HEARSAY—not offering to prove this is the way something did happen, just want to show memory or belief. Child describing room (would prolly admit picture to show what room actually looked like).  
· ARGUE INDIRECT HEARSAY as well

FRE 801(d)(1)(A)—Prior Inconsistent Statements by Witness—NOT hearsay, can use substantively

· Requirements: 
· declarant must testify at trial
· declarant must be subject to cross about the statement at trial
· prior statement was given
(1) under oath & subject to penalty of perjury, 

(2) at trial, hearing, or other proceeding, or in a deposition.
· Applied:
· “other proceeding”
· Station-house declarations—HEARSAY—most federal cases exclude
· BUT SEE State v. Smith (WA—other proceeding, so NOT HEARSAY)
· Administrative proceeding—DEFINED NOT HEARSAY
· US v. Castro-Ayon (9th C) (witness often have more legal rights than GJ)
· BUT SEE US v. Day (6th C) (refusing to follow Castro-Ayon—state. under oath to IRS agent doesn’t qualify)(more like stationhouse though?)
· Preliminary Hearing—DEFINED NOT HEARSAY
· Grand Jury—DEFINED NOT HEARSAY
· Accused does NOT have prior opportunity to cross here.
· Memory Loss
· Feigned—DEFINED NOT HEARSAY—b/c is said to be inconsistent
· US v. Williams (7th C) (particularly where manifest reluctance to testify)
· Honest—DEFINED NOT HEARSAY—inconsistent w/prior positive statement
· BUT SEE JUR of CA—say have to be feigned to be inconsistent
· Witness not remembering subject of statement?

· CAN TESTIFY—US v. Owens (SCOTUS) (can be “subject to cross” even if lack memory of subject matter of statement)
· BUT SEE US v. DiCaro (7th C) (cross req shouldn’t be made “effectively meaningless”)
· As Substantive evidence?
· NO—State v. Amos (Minn); People v. Rios (CA); People v. Simmons (CA); US v. Torrez-Ortega (10th C).
· Not all JURs say no, though.  
FRE 801(d)(1)(B)—Prior Consistent Statements by Witness—NOT hearsay, can use substantively

· Requirements: 
· declarant must testify at trial
· declarant must be subject to cross about the statement at trial
· express or implied charge of…
· recent fabrication, improper influence, improper motive—
· Improper motive can’t be present when when prior statement made. Tome v. US
· What kind of attacks DO qualify?
· EXPRESS charge of fabrication
· IMPLICIT charge of fabrication

· What kinds of attacks DON’T qualify?
· Attacks on character for truth

· Bias in favor of one party
· Witness incapacity

· Impeaching attack that simply contradicts

· Substantive Use, or just to Rehab?
· Common law said only to rehab (now can use substantively)
· Two possibilities under Tome:
(1) Can only use for both—have to satisfy Tome to get statement in, but once you do, you can use it for whatever you want.

(2) Can use just to rehab OR for both—can use to rehab w/o satisfying Tome, but if you can satisfy Tome you can use it substantively too.

· “Just to rehab” uses: 
· Rebut claim of faulty memory
· Put seemingly inconsistent statement in context
· Rebut improper motive claim where motive was just weaker. 
FRE 801(d)(1)(C)—Statements of Identification—NOT hearsay, can be used substantively
· Requirements:
· declarant must testify at trial
· declarant/identifier must themselves testify.
· declarant must be subject to cross about the statement at trial
· Only have to be crossable about statement, NOT prior event. US v. Owens (doesn’t violate Confrontation Clause, even though declarant can’t remember event).
· Prior identification must be a statement must be one of identification of a person after perceiving them
· Composite sketch—can be hearsay, but DEFINED NOT HEARSAY if requirements satisfied. State v. Motta
FRE 801(d)(2)—Admission by Party-Opponent---NOT hearsay, can be used substantively
· Requirements:
· Offered against a party and…
· (A) is party’s own statement
· (B) party has manifested adoption or belief in its truth
· (C) by a person authorized by the party to make a statement concerning the subject
· (D) by party’s agent or servant concerning matters w/in the scope of employment, and made during the existence of the relationship. 
· (E) by coconspirator made during the course or in the furtherance of the conspiracy
· Applied:
· Doesn’t have to be against interest when made (CHECK THIS)
· (A)—Party’s Own Statement

· (B)—SILENCE—adoption/belief in truth

· Factors showing manifestation of belief in truth (US v. Hoosier)
· Made in presence of party saddled w/admission

· only declarant, party and party’s girlfriend present when statement made
· party trusted declarant in past
· probable human behavior. 
· Factors (generally—SG gave in class)
· In language they’d understand

· Circumstances in which a jury could reasonably infer adoption

· and Miranda—may be admissible to impeach (wouldn’t make sense to admit for truth)
· Post-Arrest, POST-MIRANDA silence CANNOT be used to impeach. Doyle v. Ohio.
· PRE-ARREST silence CAN be used to impeach. Jenkins v. Anderson (Miranda warning is what makes it unfair to use silence against accused)
· POST-arrest, PRE-Miranda silence CAN be used to impeach. Fletcher v. Weir 
·  (C)—person authorized by party
· Can consider statement itself in establishing authority, BUT statement alone is NOT enough. FRE
· SG says:
· public relations person, high official, lawyers & other agents (NOT in settlement context), others specifically designated.
· Employer’s statements against itself NOT admissible against employees. Mahlandt v. Wild Canid Survival and Research Center.  
· Lack of knowledge/basis for statement NOT reason to exclude (goes to weight). Mahlandt.  
· (D)—agent or servant
· Can consider statement itself in establishing agency or employment relations, BUT statement alone is NOT enough. FRE
· Employer’s statements against itself NOT admissible against employees. Mahlandt v. Wild Canid Survival and Research Center.  
· Lack of knowledge/basis for statement NOT reason to exclude (goes to weight). Mahlandt.  
· (E)—coconspirator—
· Can consider statement itself in establishing existence of conspiracy or declarant and party’s participation in the conspiracy, BUT statement alone is NOT enough. FRE
· Judge makes threshold determination of (i) whether there was a conspiracy, and (ii) scope of that conspiracy (what it was a conspiracy to do)—w/o deciding this, there’s no way to determine whether statements were made during the course and in the furtherance of it. Bourjaily v. US
Hearsay EXCEPTIONS
Abuse of Discretion review

FRE 803—Hearsay Exceptions—Availability of Declarant Immaterial

· (1) Present Sense Impression
· (2) Excited Utterance
· (3) Then Existing mental, emotional, or physical condition
· (4) Statements for purposes of medical diagnosis and treatment
· (5) Recorded Recollection
· (6) Records of regularly conducted activity
· (8) Public records and reports
FRE 803(1)—Present Sense Impression
· Requirements: A statement…
· describing or explaining an event or condition
· while the declarant was perceiving the event or condition, OR
· immediately thereafter.
· temporal requirement
· Applied:
· admissible where wife gave testimonial account of deceased husband’s conversation that witness overheard with boss. Nuttal v. Reading Co. (heard husband characterize his boss’ statement at the very moment boss made the statement and immediately after).
· admissible to prove compulsion where decedent said he wasn’t feeling well, and had requested day off but was denied. Nuttal v. Reading Co.
· Hearsay problems reduced—memory, veracity (only somewhat—don’t have time to concoct story)
· Hearsay problems still existing—veracity, perception, ambiguity
FRE 803(2)—Excited Utterance

· Requirements: A statement…
· relating to 
· a startling event or condition
· made while the declarant was under stress of excitement
· caused by perceiving the event
· Applied:
· “under stress of excitement”—NO temporal requirement 
· Excitement can be long-lasting. US v. Iron Shell (statement 45-90 minutes after sexual assault admitted).
· Excitement can be rejuvenated
· Independent evidence of excitement—some courts say you need, some say you don’t.
· Statements in response to open-ended questions can be okay. US v. Iron Shell After Crawford???
· Statements identifying perpetrator of crime
· 911 calls had been admitted, but unlikely that they survive Crawford
· Accused’ comments while committing criminal act. SG says
· Observations of vehicles prior to accidents. SG says
· Testifying witness has generally seen event as well
· Hearsay risks reduced—veracity, memory (maybe--timing)
· Hearsay risks still existing (possibly aggravated)—ambiguity, perception, memory (maybe--timing)
FRE 803(3)—Then existing mental, emotional, or physical condition

· Requirements: A statement…
· of the declarant’s then existing: state of mind, emotion, sensation, or physical condition
· but NOT a statement of memory of belief to prove the facts remembered
· unless it relates to the execution, revocation, identification, or terms of declarant’s will.
· Applied:
· Then-existing SENSATION or PHYSICAL condition (pain, bodily injury)
· Then-existing MENTAL or EMOTIONAL condition (plan, motive, design, mental feeling)
· PLAN:
· CAN be introduced to show what a person intended to do. Mutual Life v. Hillmon.
· Likely CANNOT introduce to show what a person intended to do with another person. US v. Pheaster (9th Cir) (these statements are really two statements in one—(1) declarant’s intention, (2) other person’s intention)
· BUT SEE—ACN (“only his future conduct, not the future conduct of another person”), and Hillmon leave this a little unclear—cases go both ways, up to attorney’s arguments
· FACTORS TO CONSIDER:

· need for statement (declarant missing?)
· corroborating circumstances?
· statement clarity
· recency of implied agreement
· NOTE: in these cases, we’re implicitly crediting declarant’s memory of an arrangement that will allow them to do something in the future with another person).  
· CANNOT use retrospective inferences to prove what happened in the past. Shepard v. US (“Dr. Shepard has poisoned me.”)
· Can come in even if state of mind, emotion, etc. is not a fact of consequence, if they are probative on a fact of consequence. Hillmon (intent to go to Creek probative on identity of body at creek).  Applies in crim and civ.
· SEE SG’S EXAMPLES (in long outline)
FRE 803(4)—Statements for purpose of medical diagnosis and treatment

· Requirements: Statements made…
· for purposes of medical diagnosis OR treatment, AND
· describing 
· medical history, 
· past or present symptoms, 
· pain or sensations, 
· the inception or general character of the cause or external source thereof
· CAN include identifying perpetrator in sex abuse cases (SEE BELOW)
· in so far as reasonably pertinent to diagnosis treatment.
· Applied:
· BY whom? 
· Person themselves
· Parents (sometimes)
· Friends (sometimes)
· Good-Samaritans (sometimes)
· TO whom?
· doctor / medical professional
· SOMETIMES—child(parent(medical provider, OR adult(spouse(medical provider
· “reasonably pertinent to diagnosis or treatment”:
· Identity of abuser in sex abuse cases can be “reasonably pertinent” Blake v. State (Wyo.)
· Wyoming test:
· declarant’s motive in making statement about diagnosis or Tx.
· content of statement is reasonably relied on by physician in diagnosis or Tx
· Minor children not able to protect themselves—may be sent back to abusive environment.
· PROBLEMS: (1) ACN says statements of fault don’t normally count, (2) “diagnosis” and “treatment” not concepts that readily embrace steps like removing child from home.  
803(5)—Past Recollection Recorded
· Requirements:
· memorandum or recording concerning the matter
· likely won’t satisfy “other proceeding” under 801(d)(1)(A)
· about which the witness once had knowledge
· but now has insufficient recollection to be able to testify fully and accurately [common law said NONE]
· shown to have been adopted by the witness
· when the matter was fresh in the witness’ memory
· shown to reflect that knowledge correctly
· ODD for witness who can’t recall underlying events to be able to testify that statement reflects their forgotten knowledge correctly—come courts say that saying wouldn’t have written/adopted statement if where untrue is enough.  
· Applied:
· Will come in as an EXHIBIT, but NOT be admitted to EVIDENCE unless opponent waives objection
· DON”T be like Ohio v. Scott (admitted into evidence over defense objection)
· DANGERS: jury may give statement undue weight and place special emphasis on recorded facts if admitted into evidence.
· Steps to take if a witness doesn’t remember: DO THESE (don’t be like Ohio v. Scott)
· first—leading questions
· then—present recollection revived (have read exhibit, then take it back)
· finally—FRE 803(5) (witness no longer testifying from memory)
· “FRESH in the witness’ memory”—CONSIDER:
· gaps or qualifications on face of statement (reflecting incomplete/uncertain memory)
· relative importance of matters described in speaker’s life
· matters’ nature may be such that likely would be fresh longer
· matters may be so complex/detailed that would likely be forgotten quickly
· indications of care or attention in the statement (written by speaker? correctness? vagueness?)
· Does not violate Confrontation Clause in criminal cases. Ohio v. Scott (Statement to police shortly after friend confessed admissible—shot someone/theater)
· Dissent in Ohio v. Scott says this is problematic b/c 
· Still okay under Crawford?  YES—CB says probably b/c declarant can be crossed at trial—
· Can witness who does not remember the events described in her statement can adequately be crossed?  YES—liken to cross requirement for statements of IDENTIFICATION under 801(d)(1)(C)—only have to be crossable about statement, NOT prior event. US v. Owens (doesn’t violate Confrontation Clause, even though declarant can’t remember event).
FRE 803(6)—Records of regularly conducted [business] activity

· Requirements:
· memorandum, report, or data compilation, in any form, OR
· acts, events, conditions, opinions, or diagnoses
· made at or near that time 
· by a person with knowledge (of matters in the record) OR from information told to the person who made the record by someone with knowledge
· if kept in the regularly conducted business activity, 
· AND if it was the regular practice of the business activity to make the (item from first list)—as shown by the custodian or other qualified witness…
· UNLESS the source of the information or the method or circumstances of the preparation indicate lack of trustworthiness
· NOTE—drafters said Judge CAN exclude if perceives untrustworthy (not just to weight).
· “Business” (whether or not for profit)  business, institution, association, profession, occupation, calling of every kind
· Applied:
· CAREFULL—these often include inner hearsay—Exception for each? Do we know how recently info was relayed from knowledgeable person to one who made record?. Norcon, Inc. v. Kotowski (AK)
· Untrustworthy where no indication of information source. Petrocelli v. Gallison (1st C) (med rec).
· Accident report—Palmer v. Hoffman (NOT admissible b/c not kept in regular course) SG says: read this as fact-specific holding, NOT categorical rule—should do case-by-case analysis based on trustworthiness.
· May offer management info on which they act BUT not typical of entries made systematically or as matter of routine record
FRE 803(8)—Public Records and Reports

· Requirements:
· records, reports, statements, or data compilations, in any form
·  of public offices or agencies
· setting forth
· (A) the office/agency’s activities
· (B) matters observed pursuant to duty imposed by law, as to which there was duty to report
· EXCLUDING—in criminal cases—by police and other law enforcement personnel
· [poor drafting—are we really not going to allow accused use in their defense?]
· (C) in civil actions and proceedings against the government in criminal cases…
· factual findings resulting from investigation made pursuant to authority granted by law.
· UNLESS sources of info or other circumstances indicate untrustworthiness
· NOTE—drafters said Judge CAN exclude if perceives untrustworthy (not just to weight).
· Applied:
· CANNOT get something in under 803(6) that’s inadmissible under 803(8). US v, Oates suggests this.
· Lack of Knowledge by maker—maybe admissible. Johnson v. Lutz (NY)—police report inadmissible b/c rested on statements by onlookers even though statute said “lack of knowledge by entrant or maker” go to weight.  ARGUE ON EXAM that should go to weight, rather than admissibility (analogize to FRE 803(6), which says can admit record compiled by one from knowledge relayed to them.  
· “factual findings”
· Opinions CAN be “factual findings” (can be made by preparer from disputed evidence). Baker v. Elcona Homes Corp. (16th Cir.) (Valiant/Semi accident—(1) Valiant had red, (2) Semi-driver’s quote that couldn’t see light but talking about seeing Valiant, tending to indicate it was negligent.) Beech Aircraft Corp. v. Rainey (SCOTUS) (opinions okay).
· Trustworthiness—look at:
· Generally (Baker v. Elcona Homes) (case examined police report’s trustworthiness)
· timeliness
· experience & skill
· motivational problems
· Agency Findings (Zenith Radio Corp. v. Matsushita Electric Industries Co.)
· finality of agency findings
· extent to which findings rest on inadmissible evidence (supplied by interested parties)
· where hearings employed—extent to which appropriate safeguards applied/observed
· extent to which findings express policy judgment rather than factual adjudication
· extent to which findings rest upon other bodies that may be suspect
· where findings based upon expert opinion—extent to which facts or data upon which opinion is based are reasonably relied on by experts in the field.  
· Records reciting statements by 3d persons to preparer of record:
· CAN admit under 803(8)(B) as “matter observed” to prove they were said to person who made record. Baker v. Elcona Homes (statement by truck driver to cop about Valiant)
· BUT CANNOT admit for truth unless you have another exception (inner hearsay). Baker v. Elcona Homes (for truth of statement made to cop by truck driver—about Valiant’s behavior).  
· If there’s no other exception, can still use to impeach if 3d person testifies inconsistently
· Reports by Crime-lab Chemists (who are not available to testify—if they’re there, they’re qualified as experts and allowed to say what they perceived and concluded.
· 803(8)(B)—ARE “other law enforcement personnel”—matters they observe can’t come in against defendant in criminal case. US v. Oates
· 803(8)(C)—if D wanted to admit—argue they’re part of an official investigation
	Type of Report
	Civil

Plaintiff
	Civil 
Defendant
	Criminal

Prosecutor
	Criminal

Defendant

	(A) Activities of public office 
	Yes
	Yes
	Yes
	Yes

	(B) Matters observed and reported pursuant to duty by public employees other than law enforcement personnel
	Yes
	Yes
	Yes
	Yes

	(B) Matters observed and reported by law enforcement personnel pursuant to a legal duty

	Yes
	Yes
	NO
	No—even though doesn’t make sense

	(C) Factual findings from official investigations
	Yes
	Yes
	No
	Yes


FRE 804—Hearsay Exceptions—Declarant Unavailable
· (a)—“unavailable” defined
· (b)—the following are NOT excluded by the hearsay rule if the declarant is unavailable as a witness
· (b)(1) Former Testimony
· (b)(2) Statement under belief of Impending Death
· (b)(3) Statement Against Interest
· (b)(4) Statement of Personal or Family History
· (b)(6) Forfeiture by Wrongdoing
FRE 804(a)—“Unavailable” defined—includes situations in which…
· Privilege (a)(1)—declarant is exempted by ruling of the court on the ground of privilege from testifying concerning the subject matter of the declarant’s statement, or
· Refusal (a)(2)—declarant persists in refusing to testify concerning the subject matter of the declarant’s statement despite a court order to do so, or
· Lack of Memory (a)(3)—declarant testifies to lack of memory of the subject matter of their statement
· Death or Illness (a)(4) —is unable to be present or testify at the hearing because of death or then existing illness (physical OR mental) or infirmity.
· Illness must be severe—minor ailment from which speedy recovery expected is not enough.  
· Proponent Unable to Procure (a)(5)—absent from hearing and proponent unable to procure attendance by process or other reasonable means.
· Proponent MUST make reasonable effort to secure attendance. Barber v. Page (Confrontation is essentially a trial right) (declarant in prison in another state, prosecution does nothing to try to bring him to testify, then offers his preliminary hearing testimony)
Memory loss and cross-examination—the 804(a)(3) / 801(d)(2) PARADOX

· About “the subject-matter of the statement”—about the underlying event the statement is about.

· About “the statement”—about making the statement, but not about the underlying event the statement is about.
· 804(a)(3)—witness declared unavailable when they are unable to testify to the SUBJECT MATTER of the statement
· 801(d)(1)—witness only has to be crossable about statement, NOT subject matter. US v. Owens 
· How do we feel about this?  Should “about the statement” satisfy the Confrontation Clause.

              ( Barber v. Page says Confrontation is essentially a trial right.
FRE 804(b)(1)—Former Testimony (declarant unavailable)

· Requirements: Testimony given…
·  as a witness in another hearing (same proceeding or other proceeding)
· OR deposition taken in compliance with law (in course of same or different proceeding)
· AND prior (i) opportunity, and (2) similar motive to develop testimony by direct, cross or re-direct.
· CRIMINAL—actual party against whom offered has to have had this
· CIVIL—party OR predecessor in interest has to have had this
· Applied:

· “predecessor in interest”
· No privity necessary as long as parties share sufficient community of interest. Lloyd v. American Export Lines, Inc. (3d C) (Lloyd and Alvarez got into fight.  Lloyd crossed at administrative proceeding by Coast Guard attorney—ct says Coast Guard and Alvarez’ attorney in civil suit had sufficient community of interest in crossing Lloyd).  Did they? 
· ALSO ARGUE you should have to have PRIVITY—SG says Lloyd holding is a stretch when you look at legislative history (dissent in Lloyd points out), and that it seems should be read narrowly to require privity.
FRE 804(b)(2)—Dying Declaration (declarant unavailable)

· Requirements:

· CRIMINAL—In a prosecution for homicide…
· CIVIL—In a civil action or proceeding…
· FRES extended to civil—used to just be in criminal cases
· statement made by declarant while declarant under belief that death was imminent
· concerning the cause or circumstances of what declarant believed to be impending death.
· Applied:

· How imminent?  “settled hopeless expectation” / “without hope of recovery and in the shadow of death” / “consciousness of swift and certain doom.” Shepard v. US (SCOTUS) (“Dr. Shepard poisoned me”—none of doctors thought declarant was seriously ill at time of statement).
FRE 804(b)(3)—Statement Against Interest (declarant unavailable)

· Requirements: A statement which…
· AT THE TIME OF ITS MAKING
· so far contrary to declarant’s pecuniary or proprietary interests, OR
· so far tended to subject the declarant to civil or criminal liability, OR
· so far tended to render invalid a claim by the declarant against another,
· that a reasonable person in the declarant’s position would not have made the statement UNLESS BELIEVING it was true.
· Applied:
· Disclosure doesn’t have to be to law enforcement—idea is that you won’t spread this kind of info about yourself if untrue, even if you don’t think cops will find out.
· Must look at statement in-CONTEXT (“I owe you $1,000” hypo—renders invalid a claim/against pecuniary interest if claim is for $1,000, but is not against interest if claim is for $5,000).  
· Statements INCULPATING accused (and likely exculpating declarant)
· Do not have to be corroborated—some argue they should have to be b/c of Confrontation Clause
· Williamson v. US:

· Collateral parts of statements can’t be admitted under 804(b)(3) only self-incriminating parts can be—collateral-neutral and collateral-self-serving parts excluded
· under this standard, in a prosecution against A and B for conspiracy to murder X, A’s statement that “I killed X” would be admissible.
· Kennedy’s concurrence: would not automatically exclude collateral parts of statements but would look at each statement and exclude statements that are “so self-serving” as to be “unreliable” and statements to authorities to curry favor.
· Ginsburg’s partial concurrence: Would throw it all out b/c declarant is talking to law enforcement and statement is “too closely intertwined with self-serving…to be trustworthy.”
· Williamson after Crawford—Where Crawford applies: 
· Courts CANNOT admit statements taken by police from a co-offender that implicate defendant directly. Crawford (these are “testimonial”)
· “I killed X” no longer admissible where A unavailable to testify
· Williamson after Crawford—Where Crawford does not apply:
· Can’t say whether Confrontation Clause continues to require an individualized inquiry into reliability or trustworthiness.
· Crawford may not reach statements among friends.
· Williamson “gloss” remains important
· Statements EXCULPATING accused
	
	Statement Against Interest Exception
	Party Admission Exception

	Must declarant be party to the action?
	NO
	YES

	Must statement be against interest WHEN MADE?
	YES
	NO—can be in interest when made, but then boomerang

	Who can offer statement, and against whom?
	Anyone can offer, and against anyone
	Only party-opponent can offer, and only against party making admission

	Criteria for admission
	Those listed in FRE 804(b)(3)        + 

relevant (and not excluded under 403)
	Relevant (and not excluded under 403)


FRE 804(b)(4)—Personal or Family History (declarant unavailable)—Statement…
· (A) concerning the declarant’s own birth, adoption, marriage, divorce, legitimacy, relationship by blood, adoption, or marriage, ancestry or other similar facts of personal history,
· even though the declarant had not means of acquiring personal knowledge of the matter stated; 

· OR (B) concerning the foregoing matters, and death also, of another person, if the declarant was related to the other by blood, adoption, or marriage or was so intimately associated with the other’s family as to be likely to have accurate information concerning the matter declared.  
FRE 804(b)(6)—Forfeiture by Wrongdoing (declarant unavailable)

· Party CANNOT use unavailability exceptions if they procured witness’ unavailability (whether they did it themselves, or merely acquiesced in it being done)
FRE 807—Residual Hearsay Exception
· Requirements:
· Statement NOT “specifically covered” by 803 or 804
· but having equivalent circumstantial guarantees of trustworthiness
· IF the court determines that:
· (A) statement offered as evidence of a material fact, AND
· (B) statement is more probative on the point for which it’s offered than any other efforts, AND
· (C) the general purposes of the FREs and interests of justice best served by admission.
· CANNOT admit under this exception unless:
· proponent notifies adversary of:
· intention to offer
· particulars of statement
· declarant’s name and address
· notice is sufficiently in advance of trial or hearing to provide them a fair opportunity to meet it:
· Applied:

· LIMITED by Confrontation Clause
· CRIMINAL—Where the prosecution tries to use the residual exception to introduce inculpatory statements, only “the circumstances surrounding the making of the statement may be considered, Court CANNOT consider corroborating information. Idaho v. Wright (SCOTUS)
· “Near-Miss” Debate: “specifically covered”—if offered statement just misses satisfying one of traditional exceptions, it defeats the purpose of having specific language to allow near-misses in under 807
· General Trustworthiness factors: (State v. Weaver)
· Indicating Trustworthiness:
· witness credibly/lack of reason to lie
· declarant available to testify
· declarant’ statement made soon after incident
· declarant has personal knowledge of event
· declarant responded to open-ended questions
· consistency (same statement separately to multiple people)
· Indicating LACK of Trustworthiness:
· long passage of time between statement and recounting by witness
· “collective memory efforts”
· Sex Abuse Cases: Trustworthiness factors:
· child’s precocious age
· behavior changes
· temporality
· lack of motive to lie
· consistency
· leading questions v. spontaneity 
· purpose of investigation
CHARACTER EVIDENCE
(special rules of relevance)

FRE 404(b)—Other Crimes, Wrongs, or Acts
· NOT CONFINED TO CRIMINAL CASES
· Requirements:
· Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show conformity therewith.  
· May, however, be admissible for other purposes, such as proof of:
· motive
· opportunity
· intent (e.g. prior drug sale where D not found w/enough to infer intent to sell & it’s only issue)
· preparation
· scheme/plan (e.g. apartment owner hiring people to attack tenants to get out of building)
· knowledge
· identity (e.g. signature crimes to prove identity based upon unusual similarity)
· absence of mistake or accident (e.g. frequent occurrence of unusual—head injury, say fell/stairs)
· As long as prosecution gives notice in advance or ct excuses lack of notice on good cause
· Applied:

· Proving the Prior Act: (US v. Huddleston—NOT a constitutional decision, does NOT bind states)
· FIRST—JUDGE makes threshold determination under 104(b) (relevance conditioned on fact) if a reasonable jury could find by preponderance that act occurred. 
· THEN—JURY must decide whether prosecution proved prior act by a preponderance.
· PROBLEM with this—NO guidance about when 104(a) applies and when 104(b) applies—evidence scholars think we need to be more sure about things before we let jury hear.
FRE 404(a)—Character Evidence Generally
· ONLY APPLIES TO CRIMINAL CASES— Motivated by POLICY—jury doesn’t know anything about accused.  We rely on this kind of evidence in everyday life.  We leave it up to the accused to decide whether to “open the door” and make this an issue.
· Requirements:
· Evidence of person’s character NOT admissible to prove action in conformity therewith on an occasion
· EXCEPT where the ACCUSED OPENS DOOR to…
(1) pertinent trait in SELF (  prosecution can then intro evidence to negate or show opposite trait
(2) pertinent trait in VICTIM  ( prosecution can then intro evidence of same trait in accused
· HOMICIDE—if D argues self-defense, prosecution can intro evidence of trait of peacefulness in victim
FRE 405(a)—Methods of Proving Character—Reputation or Opinion

· Requirements:
· In cases where evidence of character or a trait of character is admissible [see FRE 404(a)]
· proof may be made by TESTIMONY of:
· Reputation (of community—only kind allowed at common law)
· Opinion
· On CROSS, can inquire into relevant specific instances of conduct (“did you have any idea that…”)
· Offering party has to have good-faith basis to believe specific instance occurred
· Limiting Instructions—“you may not conclude it happened, it’s just a question…only purpose it to test the basis of the witness’ opinion”—hard to understand how jury would understand this.
· Applied:

· Sequence of Witnesses
· ACCUSED CALLS character witness to testify to HER pertinent trait.  Prosecution can:
· Call a rebuttal character witness

· Accused can cross with specific instances

· Cross accused’ witness with specific instances (good-faith basis)
· ACCUSED CALLS character witness to testify to VICTIM’s character.  Prosecution can:

· Call character witness to testify to accused’ character for same trait

· Call character witness to testify to victim’s character for same trait

· Accused can cross with specific instances

· Cross accused’ character witness on specific instances (good-faith basis
· HOMICIDE CASE—accused alleges self-defense—Prosecution can call character witness to testify to decedent’s character for peacefulness.

· Accused can cross with specific instances

· ON RE-DIRECT—proponent of witness will likely be able to address specific instances, even though rule only mentions cross.  
· “Lookalikes”—
· Accused wants to prove had reason to believe victim was violent person by testifying to comments he heard about victim’s violent tendencies
· Effect on listener—what is important is his state of mind, not victim’s character
· Accused wants to prove victim had made threats to “get” accused, though accused had not heard these threats.

· Not like above b/c didn’t hear so doesn’t go to state of mind

· Admissible hearsay—(1) relevant—people tend to do what they say they’re gong to, (2) then existing state of mind exception (percipient witness would have to come testify to the event of him saying that).
FRE 405(b)—Methods of Proving Character—Specific Instances of Conduct
· ODD rule that’s RARELY APPLICABLE
· Requirements: In cases where…
· Character is an element of the charge, claim, or defense,
· proof may be made of specific instances of the person’s conduct.
FRE 412(a)—Sex Offense Cases; Relevance of Alleged Victim’s Past Sexual Behavior or Alleged Sexual Predisposition—Evidence Generally Inadmissible
· In the past this kind of evidence could come in for (1) general impeachment, (2) proof of consent in this case—character trait for chastity.
· Requirements:
· Not admissible in civil or criminal proceedings involving alleged sexual misconduct:
· Evidence offered to prove that any alleged victim engaged in other sexual behavior
· Evidence offered to prove any alleged victim’s sexual predisposition.
· UNLESS it fits and exception in 412(b) and 412(c)—SEE BELOW
FRE 412(b)— Sex Offense Cases; Relevance of Alleged Victim’s Past Sexual Behavor or Alleged Sexual Predisposition—EXCEPTIONS to General Inadmissibility
· Requirements:
· (1) CRIMINAL—admissible…
· (A) Evidence of specific instances of sexual behavior by the alleged victim offered to prove that a person other than the accused was the source of semen, injury, or other physical evidence.
· (B) Evidence of specific instances of sexual between the alleged victim and the accused—
· offered by the accused to prove consent, 
· OR by the prosecution
·  (C) Evidence, the exclusion of which would violate the constitutional rights of the accused
· (2) CIVIL— 
· Evidence offered to prove the sexual behavior or sexual predisposition of any alleged victim is ADMISSILBE if it is otherwise admissible under these rules and its probative value substantially outweighs danger of harm of unfair prejudice to victim.
· Evidence of an alleged victim’s reputation only admissible if alleged victim opens the door
· Applied:

· Improper not to allow testimony that alleged victim lived with boyfriend to show improper motive (making up to save relationship). Olden v. Kentucky (SCOTUS)
FRE 413(a)—Evidence of Similar Crimes in Sexual Assault Cases
· Requirements: In a criminal case in which the defendant is accused of an offense of sexual assault, evidence of the defendant's commission of another offense or offenses of sexual assault is admissible, and may be considered for its bearing on any matter to which it is relevant.
· Does NOT have to be a conviction
· Poorly drafted—subject to multiple interpretations re: whether judge can exclude under 401 and 403
FRE 406—Habit; Routine Practice—
· Door-OPENER (only one of post 403 rules that does this)
· Requirements: Evidence of the 
· habit or of a person 
· OR of the routine practice of an organization, 
· whether corroborated or not and regardless of the presence of eyewitnesses, is 
· relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.
· Applied:
· Habit:
· automatic or “semi-volitional”—the greater it is to requiring thought, the greater the opportunity for manipulation.
· same or similar circumstances
· NOT “general tendency,” must be MORE SPECIFIC (e.g. never taking elevator, always checking rear view mirrors before driving).  
· Routine Practice: (e.g. method of sending mail)—proving that something was done, rather than by providing an out-of-court statement. 
· To prove presence of terms in an agreement?  Seems so.
· Regarding standard of care?  Seems so
· Issue of WEIGHT—jury doesn’t have to credit it, but it can come in
FRE 407—Subsequent Remedial Measures—
· Requirements: When, after an injury or harm allegedly caused by an event, 
· measures are taken that, if taken previously, would have made the injury or harm less likely to occur, 
· evidence of the subsequent remedial measure is not admissible to prove
· negligence, 
· culpable conduct, a 
· defect in a product, a 
· defect in a product’s design, or a 
· need for a warning or instruction.  
· This rule does NOT require exclusion of evidence of subsequent measures when offered for another purpose, such as proving
· ownership, 
· control, or
· feasibility of precautionary measures.
· In a medical context, feasibility must encompass more than mere physical possibility—asserting that alternate course of action poses a relative safety risk not worth taking is NOT asserting that alternative course is unfeasible. Tuer v. McDonald
· Reasons for exclusion: (1) just b/c something made safer doesn’t mean wasn’t safe before (why isn’t this just a matter of weight?); (2) encourage improvement w/o creating evidence against oneself; (3) unfair prejudice as categorical matter; (4) confusion (SG doesn’t think this is true).

IMPEACHMENT of Witnesses
CONSTITUTIONAL LIMITS on Impeachment

Suppressed Evidence—

· If accused takes stand and testifies inconsistently with prior statements suppressed for Miranda violation, govt. CAN use suppressed statements to impeach. Harris v. New York (suppressed evidence from current case)
· Undermines Miranda’s goal of deterring police misconduct: Maybe not as bad in Harris b/c couldn’t use in case-in-chief, but bad in cases like Oregon v. Hass where post-request-for-counsel statements admitted.
· Suppressed physical evidence CAN be used to impeach accused if contradicts on stand. Walder v. US (suppressed evidence was from a prior case) 
· Undermine privilege against self-incrim: BRENNAN—tries to distinguish by saying accused gratuitously opened door b/c he thinks undermines privilege against self-incrimination to allow this kind of stuff in otherwise
· Govt. CANNOT go outside scope of direct to force accused to open door. Agnello v. US
· CANNOT use immunized testimony to impeach—testimony is truly involuntary (violates 5th Am). NJ v. Portash

· Govt. CANNOT impeach with suppressed evidence where inconsistent statement made by witness for accused rather than accused themself. James v. Illinois

Impeaching with Silence
· POST-Miranda silence CANNOT be used to impeach. Doyle v. Ohio
· PRE-Arrest silence (failure to go to police) CAN be used to impeach. Jenkins v. Anderson

· Some states don’t allow this
· POST-Arrest, PRE-Miranda silence CAN be used to impeach. Weir v. Fletcher

United States v. Havens, 446 US 620 (1980)

· What constitutes “CONTRADICTING”?
· BIG CHANGE
· Agnello—Agnello’s defense was that he didn’t know the substance was drugs.  On cross, govt asked: “have you ever seen cocaine” “no”—govt then wants to use fruits of a suppressed search tending to show that’s a lie—CANNOT do this, you opened the door (cross had “too tenuous a connection” to the direct.  
· Background: Drug prosecution of two attorneys caught with drugs as they came across the border.  
· Direct: “you heard co-D testify earlier as to something to the effect that this material was taped or draped around his body and so on, you heard that?” “Yes.” “Did you ever engage in that kind of activity with co-D and Augusto or co-D or anyone else on that fourth visit to Lima, Peru?” “I did not.”
· Cross: Government asks: “And your testimony is that you had nothing to do with the seweing of the cotton swatches to make pockets on that T-Shirt?”  Havens denies, and prosecution offers suppressed evidence (T-Shirt w/holes) to contradict answers on cross (like Agnello).

· Issue: Did the prosecution force open the door (Agnello) or did the defendant open the door (Walder)?

· Have to look at what came out on direct.  

· Held: Cross was “plainly within the scope of the defendant’s direct examination—this was cross “growing out” of the direct.

· Can see how Agnello could have gone the other way under this test—as a defendant, probably won’t hang hat on “grow out of” v. “too tenuous,” prolly just won’t testify.

· Doesn’t think this will encourage police misconduct—deterrent function sufficiently served by prosecution not being allowed to use evidence in direct case.  

· BRENNAN—Ct’s definition is now coterminous with FRE 611(b) scope of cross requirement—by opening standard as broad as rule as broad as question of whether w/in scope of direct (given that standard is flexible), there’s almost no limit to what govt. can do.
Contradicting Witness by CONSTITUTIONALLY Excludable Counterproof—Havens
Contradicting Witness by Counterproof Excludable Under the RULES

· (1) “Have you ever sold narcotics before?” DIFFERENT THAN (2) “Did you ever engage in that kind of activity w/McClareth on that fourth visit to Lima?”

· (2) from Havens is, in effect, a constitutional principle—limit on exclusionary doctrine.

· Motivated by incentive-balancing—discourage D from lying v. discourage police misconduct

· (1) just involves a principle of evidence law (404’s exclusion on character to prove specific instance).  

· Motivated by fairness
· If a situation raises BOTH issues, the constitutional one will likely take the day and the accused will get screwed.

4th Am. v. 5th Am. (Miranda) suppressed evidence—does this make a difference?  NOT for our purposes—idea is the same—government cannot bootstrap in.

FRE 611(a)—Scope of Cross-Examination—limited to…
· Subject of direct
· Matters affecting witness credibility
Impeachment for BIAS

NO FRE—Impeachment for BIAS
· Can be FOR or AGAINST party

· CAN be proved through extrinsic evidence. US v. Abel
· We don’t allow extrinsic evidence on collateral matters, but bias is never collateral
· DO NOT have to “take the answer” as when trying to impeach concerning collateral matters

· A lot of people say you don’t have to lay foundation for bias—you’re free to bring other people to testify to primary witness’ bias.  

· Regarding impeachment using prior inconsistent statements tending to show bias—FRE 613(b) allows proof of such statements by extrinsic evidence.  

· P must disclose information about deals and promises of leniency affecting witnesses who are themselves involved in crimes giving rise to prosecution. Giglio v. US (CB 509)—good for prosecution to bring up deal on direct so jury doesn’t think witness not being punished.  

· Standard of Review: De novo review warranted. US v. Manske (7th Cir. 1999) (exploring bias goes to core value of right to confront witness—de novo review appropriate).
Impeachment for CHARACTER and Prior BAD ACTS

FRE 608—Evidence of Character and Conduct of Witness

Three rules in one:
(1) Character evidence limited to reputation for truthfulness (door-opening authority)—608(a)

(2) Can cross primary witness about prior bad acts, but we take the answer—608(b)(1)

(3) Can cross primary witness about character of another person (reputation or opinion), about whose character the primary witness is testifying—608(b)(2) 

· Same as w/any other character witness, can cross about specific instances of conduct by person they’re testifying about to try to show they don’t know what they’re talking about or that they’re being untruthful.

FRE 608(a)—Opinion and reputation evidence of character—
· Theory—witness is offering evidence based upon witness’ credibility—evidence of character trait of untruthfulness, that’s equally relevant to question of credibility.

· Requirements: The credibility of a witness may be attacked or supported by 
· Evidence in the form of opinion or reputation, 
· but subject to these limitations: 
· (1) the evidence may refer only to character for truthfulness or untruthfulness, and 
· (2) Can only admit evidence [witnesses, etc—extrinsic] of witness’ character for truthfulness if opponent FIRST attacks by:

· Opinion or reputation evidence 

· OR otherwise. 
· Applied:
· Court almost certainly will not go beyond first two tiers of witnesses (primary witness and character witnesses w/regard to her)—could get out of hand.  

· Psych expert testimony generally not allowed—one case said “insanity bears importantly on question of credibility. US v. Hiss, (SDNY 1950)
FRE 608(b)—Specific Instances of conduct—
· Does NOT address bias—only goes to attacks on veracity or truthfulness
· Addresses acts NOT resulting in conviction
· If act resulted in conviction ( FRE 609
· Requirements: 

· CANNOT prove by extrinsic evidence specific instances of witness’ conduct in order to attack or support their character for truthfulness

· other than conviction of crime as provided Rule 609
· Can get into them on cross, at the court’s discretion: 

· (1) Cross witness about THEIR OWN character for truthfulness or untruthfulness, 

· But have to TAKE THE ANSWER (are trying to impeach on something collateral)
· OR (2) Cross witness about character for truthfulness or untruthfulness of another witness of SOMEONE THEY HAVE TESTIFIED ABOUT

· [RESERVATION OF RIGHTS] The giving of testimony, whether by an accused or by any other witness, does not operate as a waiver of the accused's or the witness' privilege against self-incrimination when examined with respect to matters that relate only to character for truthfulness

· Applied:
· Threats aimed at making victims lie ADMISSIBLE (show disregard for truth-telling). US v. Manske (7th C)
· 3 Ways to Look at 608(b): ARUGUE ALL OF THESE!!!
· Narrow—crimes only bear on veracity if they involve falsehood or deception (such as forgery or perjury)
· Cts generally allow these cases

· Middle—behavior seeking personal advantage by taking from others in violation of their rights bears on veracity. 
· Cts split on these cases

· Doesn’t generally include crimes of personal violence, but doesn’t necessarily exclude them.
· Possibly admissible under this view:
· theft—some say only admissible if (1) actually involves deception, (2) led to conviction.
· receipt of stolen goods
· failure to file taxes
· bribery
· loss of professional license b/c of “deceptive practices”
· adultery NOT (generally)
· Broad—virtually any conduct indicating bad char indicates untruthfulness, including robbery & assault. 
· Cts applying FRE 608(b) reject this view

· Appellate Review:
· Abuse of discretion review

· BUT “The usual deference does not apply when district court incorrectly categorizes the nature of the evidence.” United States v. Nelson (7th Cir. 1994) (trial ct. construed threat evidence too narrowly, perceiving them as probative only of violence) (CB pg. 519) 
Impeachment with PRIOR CONVICTIONS
FRE 609(a)—Impeachment by Evidence of Conviction of a Crime—General Rule
· (NOTE: opponent is more likely to know about these than other misdeeds b/c conviction matter of public record).  

· Applies in civil and criminal cases
· Requirements: For the purpose of attacking character for truthfulness of a witness:

· (1)  Witness OTHER THAN the accused convicted of a crime if…
· prior is a felony conviction

· Probative value outweighs prejudicial effect to accused (51/49 enough)
· (2) ANY witness (including accused) has been convicted of a crime 
· shall be admitted regardless of punishment, 
· Most cts say judges lack discretion to disallow impeachment for these crimes
· IF it readily can be determined that establishing the elements of the crime required proof or admission of an act of dishonesty or false statement by the witness.  

· DEFINITION of crime must require proof of dishonesty AND must prove crime required such proof (e.g. showing elements, indictment, plea allocution)
· Most cts will look beyond elements of crime to particular facts if to determine if fits 609(a)(2) if elements don’t allow determination (CB 539)—should the jury hear these facts if they’re necessary to bring conviction w/in subsection?
· Applied:
· Generally can only bring out limited information about prior conviction:
· fact of conviction, name of crime, date, sentence
· BALANCE—factors to consider: (Gordon v. United States, D.C. Cir 1967)—
1. How old is the crime?
2. To what extent does it bear on veracity?
3. Is it cumulative (are there other convictions that will come in anyway that are cumulative on this point)?
4. What is the spillover effect if the witness is called by the accused?  
If defendant is witness:
· Is the crime similar to the crime charged (how does that cut?)
· How important is the accused’ testimony to giving the jury a full history of the case (how does this cut—may help elucidate, but may also discourage accused from testifying)?
· The Debate: (most acute w/respect to criminally accused)
· Is a criminal conviction for a crime that does not have dishonesty as an element probative of untruthfulness?
· Accused might choose not to testify if record will come in.
· Should judges have power to exclude the impeachment, even under 609(a)(2).
FRE 609(b)—Impeachment by Evidence of Conviction of a Crime—Time Limit
· Requirements:
· NOT admissible if more than 10 years old
· Time measured from:
· date of conviction OR date of release
· whichever is LATER
· BUT court can admit older convictions if probative value of conviction supported by specific facts and circumstances substantially outweighs prejudicial effect.
· CANNOT admit these without giving adversary:
· advanced written notice
· fair opportunity to contest use of evidence
· Applied:
· In doing balancing test for convictions more than 10 years old, court CAN inquire into background facts and circumstances BUT doesn’t have to…and has DISCRETION to decide when to. US v. Lipscomb (Language of rule doesn’t require, but also doesn’t preclude).
NOTE on Motions in Limine
· PROBLEM—accused may want to testify, but may not if prior convictions will come out

· AND cannot appeal in case of conviction where didn’t testify (Luce v. United States, 469 US 38 (1984))—appellate court has no basis for evaluating whether was harmless b/c we don’t know what would have happened if accused had testified.  But see New Jersey v. Portash, 440 US 450 (1979)—

· 9th Cir.  says can appeal IF establishes on record (1) that will in fact take stand and testify if priors excluded, and (2) sufficiently outlines the nature of his testimony so that the trial court, and the reviewing court, can do the necessary balancing. United States v. Cook, 608 F.2d 1175 (1979).

· If defendant makes and loses motion in limine and then decides to testify and brings out on direct convictions so as to minimize expected damage from impeachment, can he appeal the court’s ruling?  NO—Ohler v. United States, 529 US 753 (2000)—what crap!!!

Applying 608 & 609 side-by-side—should the specific limits developed in cases applying FRE 609 apply when the misbehavior of the witness has resulted in conviction, even if the prosecutor proposes to make no mention of the conviction?  

· It’s possible to read the rules to allow this

· But it’s also possible to conclude that FRE 609 governs where there’s been a conviction
Impeachment with PRIOR STATEMENTS

FRE 613(a)—Examining Witnesses Concerning Their Prior Statements--

· NON hearsay use
· Requirements: In examining a witness concerning a prior statement made by the witness, whether written or not, 
· the statement need not be shown nor its contents disclosed to the witness at that time, 
· If witness DENIES statement—MAY have to take the answer (GO TO SUBSECTION (b))

· Don’t have to show witness where you’re going –the less they know, the less gamey they can be.

· but on request the same shall be shown or disclosed to opposing counsel.
· Applied:
· CANNOT admit statements…
· made during plea bargaining (FRE 410)—accused can waive prohibition

· made during settlement negotiations (FRE 408)

· Ct may exclude if very worried that jury will take statement as proof of what it asserts.  

FRE 613(b)—Extrinsic Evidence of Prior Inconsistent Statements of Witnesses--

· Requirements: Extrinsic evidence of a prior inconsistent statement by a witness is 
· not admissible UNLESS 

· witness is afforded an opportunity to explain or deny the same 
· AND the opposite party is afforded an opportunity to interrogate the witness thereon, 

· OR the interests of justice otherwise require.

· This provision does not apply to admissions of a party-opponent as defined in rule 801(d)(2).

· NOTE: Although it may look like 613(b) authorizes introduction of extrinsic evidence of witness’ prior statements, it does NOT—what it really says is that when some other law, which happens not to be found in FRE explicitly, allows atty to prove prior inconsistent statements extrinsically, here’s how you do it—NO guidance given for how you know when it’s allowed.

· PROCEDURAL rule—If you have a circumstance where it’s allowed, the procedure says you have to give witness a chance to explain.  Might:

(1) On cross

(2) Have witness testify, prove prior statement, then re-call

· Problem: witness may no longer be available and then judge won’t allow you to introduce prior statement b/c no longer an oppty to explain.  If witness lives w/in JUR and judge will issue instruction that they have to return if get phone call, you’ve done all you can do (and might do this way if you have strong strategic reason to want testimony in that order).

· WHEN will we admit extrinsic evidence of prior statement?  SG says standard is kinda that we will admit it when it’s important to the case
· What kind of extrinsic evidence?
· Evidence of direct contradiction (such as was in restaurant & didn’t leave till 40m after accident).

· Evidence that witness couldn’t have heard/seen what they say they heard/saw—does not have to be categorical, could be qualified (was on corner, but didn’t have contacts in). 

· NOT evidence of peripheral stuff, even if there are 3 or 4 points that together would seem to impeach—judge not going to want to spend time litigating peripheral discrepancies in testimony.

· If you want extrinsic evidence, you’re going to have to show:
(1) Goes to the heart of the case
(2) Goes to ability of witness to have perceived what she claims to have perceived

FRE 607—Who May Impeach—

· Requirements: The credibility of a witness may be attacked by any party, including the party calling the witness.

· No more “vouching”

· Applied: The “smuggling in” issue—You can’t call a witness, knowing they will contradict prior statements, in order to get before the jury prior inconsistent statements that are only admissible to impeach—hoping that jury will disregard jury instructions and take them for truth (technically, you’d end up at zero)
· US v. Morlang—P calls witness, knowing testimony will be exculpatory, in order to intro prior statements—NO (bad faith).  Won’t allow where testimony is mere subterfuge
· US v. Webster—P didn’t know what witness would say, asked to voir dire, denied, crossed w/prior inconsistent statements— (no bad faith).
· US v. DeLillo—P needs some of witness’ testimony, so calls and endures bad—OK (Morlang can’t apply to witness that’s in some sense crucial to calling party’s case).
REPAIRING CREDIBILITY After Impeachment

Recall: FRE 608(a)
United States v. Medical Therapy Sciences, 583 F.2d 36 (1978)

· Rehabilitating Witness Through Character Witnesses
· Background: Government calls witness and introduces her prior convictions to “pull teeth.”  THEN defendant attacks witness’ credibility.

· Issue: Does an opponent’s additional questioning of a witness about impeaching information open the door enough to warrant allowing the offering party to put on a character witness to rehabilitate their witness?

· Held: YES—Defendant’s continued attacks on witness’ credibility constituted an attack on her veracity (“or otherwise” slashing cross) sufficient to trigger to warrant rehab.

Rehabilitating Witnesses With PRIOR CONSISTENT STATEMENTS
· Tome—stands for (see notes above about admissibility for truth or just to impeach)

(1) If PCS offered for truth, 801(d)(1)(B) permits use for truth ONLY to rebut claim of recent fabrication, AND

(2) PCS must have been made before motive to fabricate arose

LAY OPINION and EXPERT TESTIMONY
FRE 701—Opinion Testimony by Lay Witnesses—

· Requirements: If the witness is not testifying as an expert, 
· the witness' testimony in the form of opinions or inferences is limited to those opinions or inferences which are 
· (a) rationally based on the perception of the witness, and 
· (b) helpful to a clear understanding of the witness' testimony or the determination of a fact in issue, and 
· (c) not based on scientific, technical, or other specialized knowledge within the scope of Rule 702.

· Applied:
· Courts more tolerant of lay opinion now than at common law

· Common law tried to separate fact from opinion—resulted in very unworkable scheme.  Reasons: (1) misread English precedent to require firsthand knowledge, (2) emergence of idea that expert witness should be able to state “opinion,” (3) notion that trier of fact should draw own conclusions.

· PROBLEM 9A—“It Was My Impression” (pg. 598)—was guy involved in bombing?

· She was there to interpret: tone, language, etc.—could try to have her re-create for jury (but will this really work?)

· She knows him and how to read him, and jury doesn’t—valuable experience that will usually be allowed.

· Goes to WEIGHT—jury doesn’t have to buy it.

FRE 702—Testimony by Experts—
· Requirements: If scientific, technical, or other specialized knowledge 
· will assist the trier of fact to understand the evidence OR to determine a fact in issue, 
· a witness qualified as an expert by knowledge, skill, experience, training, or education, 
· may testify thereto in the form of an opinion or otherwise, if
· (1) the testimony is based upon sufficient facts or data, and
· (2) the testimony is the product of reliable principles and methods, and 
· (3) the witness has applied the principles and methods reliably to the facts of the case.

· Applied:
· TEST—Reliability Standard
· Daubert/Khumo: Focus on METHODOLOGY, not CONCLUSIONS…ask…
(1) Is the reasoning and methodology scientifically valid?

(2) Can the reasoning and methodology be applied to the facts before the court?
· Non-Exclusive factors to consider: (will not apply to every case)
· Falsafiability (can theory be tested?)

· Peer review

· Error Rate

· General Acceptance in relevant community

· Judge’s Role: Decides pursuant to 104(a) whether testimony is reliable and relavant
· CAN exclude under 403

· Will require long hearings for new science, but only couple times

· Standard of Review: Abuse of Discretion—method used to make decision, ultimate conclusion
· Types: (Daubert—scientific testimony, Khumo—extended Daubert to all kinds of expert testimony)
· medical of all kinds

· economists

· accident reconstruction

· meteorology and seamanship

· scientists of all kinds 
· fingerprint, handwriting, DNA

· paint, mud, hair, fiber

· critics

· tire tracks

· NOT attorneys

Bases for Expert Testimony

· First-hand knowledge—requires kind of first-hand experience 602 does of lay witnesses—Question: does expert witness have sufficient data to support an opinion?

· Facts learned at trial—(1) courtroom listening, (2) hypothetical questions summing up evidence previously admitted

· Outside data—“reasonably relied upon” by other experts in the field (experts necessarily do this).  

FRE 703—Bases of Opinion Testimony by Experts—
· Requirements: The facts or data in the particular case upon which an expert bases an opinion or inference may be
· Those perceived by or made known to the expert at or before the hearing.
· Opinions can be based upon facts or data not admissible in evidence if they’re the kind experts in a particular field “reasonably” rely upon in forming opinions/inferences on subject. 
· If not admissible, shall not be disclosed to the jury by the proponent of the opinion or inference unless court determines that probative value (assisting jury to eval expert's opinion substantially outweighs prejudicial effect).
· Applied:
· Expert can rely on inadmissible facts/data, but can’t go into evidence
· not even w/a jury instruction

· Not unless very stringent balancing test satisfied
· But opponent can waive objection
· Can’t just report opinion of one expert thinks is reliable. US v. Tomasian (7th C ); State v. Towne (Vt.).

· Opinion based entirely on hearsay opinions of others violates Confrontation Clause. US v. Lawson (7th C)
· PROBLEM 9D—“.24 Percent Alcohol”—should expert be allowed to testify if opinion is based upon suppressed evidence—YES, but can’t mention results of test—note that, in this case, the evidence was suppressed b/c police failed to follow statutorily prescribed procedures for taking blood alcohol levels—NO constitutional argument.
· SG says: Expert would NOT be allowed to rely on constitutionally suppressed evidence
FRE 704—Opinion on Ultimate Issue
· Requirements: 
· (a) Can testify to ultimate issue, EXCEPT

· (b) CRIMINAL—CANNOT testify to mental state or condition constituting element of crime—can’t ask psych question in language of legal standards for insanity (can get close to the issue, but can’t get “in this square”).  Issue of fact for jury.
FRE 705—Disclosure of Facts or Data Underlying Expert Opinion—
· Requirements: 
· The expert may testify in terms of opinion or inference and give reasons therefor without first testifying to the underlying facts or data, 
· unless the court requires otherwise. 
· The expert may in any event be required to disclose the underlying facts or data on cross-examination.

· Applied: Although could have expert get on stand, qualify them, then ask them their opinion, this is not good lawyering—want jury to hear basis if it’s admissible b/c it enhances expert’s opinion.  (“What do you understand to be the facts of the case that lead you to this opinion?”)

Qualifying the Expert

· Make expert’s credentials come out—make sure credentials in particular area of case come out

· Opponent has oppty to challenge—voire dire to challenge credentials/experience

· If it will assist the jury, an expert will be allowed

Syndrome Evidence

· If will help jury understand behavior—seems like 
BURDENS and PRESUMPTIONS
Types of Burdens:

· Burden of Production—Enough information that a rational person could find in your favor
· Burden of Persuasion—Duty to present some quantum of evidence that will persuade the trier of fact.

Burdens of Proof: Preponderance ( Clear and Convincing ( BRD
Types of Presumptions

· Rebuttable Presumption—true presumption—

· If basic facts are proved by the required burden of proof, 

· the presumed facts must be found to be true 

· unless rebutted

· “Irrebuttable” Presumptions—NOT really presumptions—principles of substantive law.
Presumptions in CIVIL Cases—
· Thayer—opposing party should have to satisfy burden of production, then burden disappears completely

· Jury Charge: “If you find A, B, C, you may find D and E, but you don’t have to.” (Could also just have NO instruction as to the presumption at all)—mentioning permissive inference draws attention to it.
· Congress chose Thayer—reflected in FRE 301
· States free to adopt a different standard
· Does NOT mean it will govern in every federal case—
· Congress can adopt Morgan statutorily
· FRE 302—If case governed by state rules of decision, then state rules of presumption apply—could determine who wins, we don’t want this to rest on fortuity of ending up in federal court.
· Burdine—Purports to use Thayer’s standard, but requires opposing party to produce clear & reasonably specific evidence before the presumption will “burst”

· Jury Charge: “If you find A, B, C, you may find D and E, but you don’t have to.” (Could also just have NO instruction as to the presumption at all)—mentioning permissive inference draws attention to it.

· Morgan—opposing party should have to satisfy burden of persuasion to a preponderance—“has the person persuaded you that it’s more likely than not that the presumed fact isn’t true?”

· Jury Charge: “If you find A, B, C, you must find D and E, unless the opponent has persuaded you by a preponderance of the evidence that D and E are not true.”
· Advisory Committee wanted this one
Presumptions in CRIMINAL Cases:

· CANNOT shift burden of proving an element of the crime to the defense—government MUST prove EVERY element of the crime charged BRD. Winship ( STATES MUST ABIDE 
· Narrow of Mullaney—the state CANNOT create a presumption of existence of an element from proof of other elements of the crime. (“absence of provocation” presumed from fact of homicide alone).

· ISSUE: States decide what the elements of a crime are ( see Mullaney, and Patterson
· AFFIRMATIVE DEFENSES—area of uncertainty
· OK to give D burden to prove affirmative defense IF elements of crime and defense could co-exist (don’t overlap). Patterson v. NY
· Seems to go with Broad view of Mullaney—The state CANNOT create an affirmative defense that overlaps an element of the crime EVEN IF the state accepts responsibility to prove each element. 
· MAY be okay to give D burden to prove affirmative defense even if elements of crime and defense do overlap, and could not necessarily co-exist. Martin v. Ohio (court reasoned that this is not problematic b/c state still has to prove elements of charge.)

· PROBLEM with this view: Danger that jury will hear and think that defense has proved defense 50/50, and convict b/c conclude that defense hasn’t been proven, even though you CERTAINLY have a reasonable doubt.
· INSTRUCTED INFERENCES—Judge can give instructed inferences where the inferred fact “more likely than not” flows from the basic fact.” Ulster v. Allen.  “If you find A, B, and C, you MAY find D, but you don’t have to>’
· PROBLEMS:

· Jury may give undue weight

Sandstrom (use sorta like a case study)
· Background: Sandstrom killed Jensen (admits).  The only question is whether he did it “purposely or knowingly”

· These are elements of the crime of deliberate homicide

· Sandstrom relied on a personality disorder aggravated by alcohol consumption to challenge proof of “purposely and knowingly.”

· Jury instruction: “The law presumes that a person intends the ordinary consequences of his voluntary acts.”

· Sandstrom argues: this charge relieved the state of proving every element of the crime BRD.

· Winship, Mullaney’s narrow holding

· State enjoyed the benefit of the presumption from the fact of the killing

· Montana argues:

· NOT a presumption, was only a permissive inference (BUT, that’s not what it says (and Montana conceded this at OA))
· It only gave defendant a burden of production to produce “some” contrary proof (BUT that’s not what it says)
· Court says: a jury could interpret the presumption as

· (1) “conclusive” (this is now a misnomer) (that is, irrebuttable, which makes it a rule of law, not a true presumption).

· If a jury must always find purposeful and knowing from the fact of a homicide, we’ve made the homicide alone the highest murder offense in Montana.

· (2) Shifting burden of persuasion—on the issue of purposeful and knowing to D

· This also violates Mullaney b/c you can’t give D the burden of persuasion on an element of the offense.

· Although state courts are the final arbiters of the meaning of state presumptions, SCOTUS enforces the constitution, which gives the Winship standard.  In this case the judge told them something that undermined Winship’s standard.  not worried about what state says, worried about what jury left free to do

· If wants to adopt Morgan or Thayer standard, it can

· What if the instruction did in fact shift only the production burden?

· That could still result in a mandatory instruction on an element of the crime (“if you find X, you must find Y”).  That’s how an unrebutted presumption works.  
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