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--------------------------------------------------------------------------------------------------------------------Dear Mr. Chairman and Members of the Subcommittee,
Thank you for allowing me the opportunity to submit written testimony in support of
House Bill 1999, which would amend Pennsylvania law to provide special sentencing rules for
certain youthful offenders and give those who receive life sentences the opportunity to apply for
parole, rather than serving a life sentence without any possibility of parole.
I am the Executive Director of the Center on the Administration of Criminal Law at New
York University School of Law. The Center is an apolitical think tank that promotes good
government and prosecution practices in the criminal justice system. Before establishing this
organization, I was a prosecutor for 12 years. During that time, I prosecuted a wide variety of
crimes, ranging from international terrorism to securities fraud to domestic violence and sexual
abuse to homicide. I prosecuted cases in which offenders received very substantial sentences. I
am proud of my work as a prosecutor – it is my career’s work as a practicing lawyer, other than

running the Center – and I am a believer that criminal punishment is critical to keep communities
safe.
One of the defendants I prosecuted committed murder when he was 17 years old. He
gunned down his victim and shot him 17 times in cold blood in broad daylight in the middle of a
residential street. The same defendant had committed another murder before he turned 18. For
these crimes, he was sentenced to consecutive terms of years that were so long as to be
tantamount to life imprisonment, and he will never be released. And, in that case, that was a just
result.
But at the same time, there are other youthful defendants who have been sentenced to
unjust sentences of life without parole. For example, a 15 year old boy in Chicago, “Peter A,” on
instructions from his older brother, helped steal a van so that his brother could drive to the home
of two individuals who stole drugs and money from the brother’s apartment. Peter stayed in the
van while two others went inside. While Peter waited in the van, one of the men who had gone
into the home shot and killed two people. Peter was sentenced to life without parole, even
though the judge said at sentencing that he wished he could impose a lower sentence and
described Peter as “a bright lad” with “rehabilitative potential.” But the sentence was mandatory
and the judge had no discretion or choice to sentence Peter otherwise. Peter – who is now 29 and
has spent nearly half of his life in prison, obtained his G.E.D. and completed a correspondence
paralegal course while incarcerated, and has received a disciplinary ticket only once in the past
six years (for possessing an extra pillow and extra cereal in his cell) – will serve the rest of his
life in prison without even the possibility of ever even being permitted to ask to be released.1
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So to say that some youthful offenders deserve stiff punishment is not the same as saying
that no youthful offender, under any set of facts, should ever be afforded the opportunity to
request release from imprisonment. The proposed legislation does not guarantee release to any
offender, but merely provides each with the opportunity to try to demonstrate that his individual
circumstances warrant his release, before he dies, for an offense he committed as a child. This
legislation should be passed.
*

*

*

All criminal law legislation must protect public safety. But it also should be rational and
just. The proposed legislation accomplishes each of these goals.
First, House Bill 1999 does not have an adverse effect on public safety. Similar
legislation has been enacted elsewhere without harmful consequences. In 2004, Kansas
exempted child offenders from life without parole sentences.2 Since then, the overall crime
index rate in Kansas has gone down.3 Similarly, Colorado ended juvenile life without parole in
2006,4 and since then, Colorado’s overall crime index rate has also gone down.5 In 2009, Texas
repealed its juvenile life without parole law.6 Although the Texas reform is too recent to collect
comparative data, there is no indication that crime in Texas has increased since juvenile life
without parole was abolished.
Moreover, experience in my home state of New York demonstrates that law enforcement
can effectively combat crime without imposing life without parole sentences on juveniles. In
New York, life without parole is not an available sentence for juveniles unless they commit a
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crime of terrorism, and currently no juvenile is serving a life without parole sentence in the state
system.7 In contrast, in Pennsylvania, where prosecutors and judges have been stripped of
discretion to determine when life without parole sentences should be sought and imposed (the
sentence is mandatory for juveniles convicted of first or second degree murder, which includes
felony murder), approximately 450 youths are serving life without parole sentences.8 This is the
highest number for any state in the United States.9 But despite the differences between the
approaches of New York and Pennsylvania, the violent crime rates in the two states are virtually
identical.10
The fact that ending juvenile life without parole sentences has no adverse impact on
public safety, and why it is good policy, derive from two primary factors. First, juvenile
offenders are less culpable than adult offenders and have more potential for rehabilitation
because they are not fully developed, mentally or emotionally, at the time they commit their
crimes. Second, life without parole sentences for juveniles fail to account for the fact that
offenders typically commit fewer crimes as they age. Thus, such sentences impose extremely
costly imprisonment regimes without even the possibility of alleviation, despite the fact that in
some particular cases continued incapacitation is unnecessary and wasteful.
The Supreme Court of the United States recently acknowledged the lower culpability and
higher potential for rehabilitation of youthful offenders. In its decision in Graham v. United
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States, the Court held that juvenile life without parole sentences for nonhomicide crimes are
unconstitutional. As Justice Kennedy observed in his majority opinion:
[D]evelopments in psychology and brain science continue to show
fundamental differences between juvenile and adult minds. For
example, parts of the brain involved in behavior control continue
to mature through late adolescence. Juveniles are more capable of
change than are adults, and their actions are less likely to be
evidence of irretrievably depraved character than are the actions of
adults. It remains true that [f]rom a moral standpoint it would be
misguided to equate the failings of a minor with those of an adult,
for a greater possibility exists that a minor’s character deficiencies
will be reformed.11
Justice Kennedy also stated that:
because juveniles have lessened culpability they are less deserving
of the most severe punishments. As compared to adults, juveniles
have a lack of maturity and an underdeveloped sense of
responsibility; they are more vulnerable or susceptible to negative
influences and outside pressures, including peer pressure; and their
characters are not as well formed. These salient characteristics
mean that [i]t is difficult even for expert psychologists to
differentiate between the juvenile offender whose crime reflects
unfortunate yet transient immaturity, and the rare juvenile offender
whose crime reflects irreparable corruption. Accordingly, juvenile
offenders cannot with reliability be classified among the worst
offenders. A juvenile is not absolved of responsibility for his
actions, but his transgression is not as morally reprehensible as that
of an adult.12
Empirical data corroborate the Court’s commentary on the differences between juvenile
and adult offenders. Studies have shown that the process of brain development during
adolescence makes minors more likely to respond to situations emotionally rather than
logically.13 Moreover, adolescents overvalue immediate rewards and undervalue future rewards
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and future costs.14 Additionally, the severity of life without parole sentences does not operate
effectively as a deterrent to juvenile crime, as it might for adults, due to these developmental
differences.15 And – as anyone who has children or has spent time with children knows –
adolescents are more susceptible to peer pressure than are adults.16 Finally, studies have shown
that adolescents who commit crime are generally responsive to rehabilitation programs as they
age and mature.17 And intervention programs are effective even for youths who are most at-risk
of developing into career criminals.18 Thus, life with parole sentences fail to accomplish two of
the core purposes of criminal punishment: they neither deter nor do they allow for the possibility
partly responsible for higher rates of risk- taking among adolescents. Indeed, studies confirm that adolescents use
different areas of the brain to complete tasks that, in adults, would normally be completed by the frontal lobes. For
example, the better-developed limbic system, which is the emotional center of the brain, has been observed to ‘stand
in’ for adolescents’ immature control functions, meaning that the adolescent may process emotionally what the adult
processes through logic and reason.”)).
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of rehabilitation.
Moreover, life without parole sentences for juveniles fail to account for the fact that
offenders typically commit fewer crimes as they age. Thus, life without parole sentences for
juveniles can be extremely costly, but without achieving commensurate benefits. As Judge
Posner has observed, “[w]e know that criminal careers taper off with age,” and “[c]rimes that
involve a risk of physical injury to the criminal are especially a young man’s game. In 1986 more
than 62 percent of all persons arrested for robbery . . . were below the age of 25, and only 3.4
percent were 60 years old or older.”19
Judge Posner’s view is firmly rooted in empirical social science research.20 For example,
studies show that age is one of the major individual-level correlates of violent offending. In
general, arrests for violent crime peak around age 18 and decline gradually thereafter. More than
two-thirds of those arrested for violent crimes are age 30 or younger.21 And other studies have
shown that adolescents who commit crimes are unlikely to develop into career criminals during
adulthood.22
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Taking together the diminished culpability of juvenile offenders, their increased potential
for rehabilitation, and the fact that most offenders age out of crime commission, it becomes clear
that – in certain instances – spending on extremely lengthy terms of incarceration can be
wasteful. In fiscal year 2008-2009 (the most recent year for which data is available),
Pennsylvania spent $32,059 annually per inmate on incarceration.23 Incarcerated individuals
generally experience age-related disabilities earlier than the civilian population, resulting in
increased incarceration costs.24 And the health care cost of caring for the elderly dwarfs the cost
of caring for younger inmates. Current estimates suggest that it costs about $70,000 annually to
incarcerate an inmate over the age of 60, whereas younger inmates cost $22,000. To illustrate the
cost disparity, the SCI-Laurel Highlands facility in Pennsylvania, a facility specifically designed
for elderly inmates, reported an average health care cost of $16,362 per inmate for 1999. The
average annual cost of heath care per inmate in other correctional facilities in Pennsylvania is
calculated to be between $3,000 and $4,453.25 Thus, the imposition of life sentences on
juveniles that categorically prohibit any possibility of early release can waste scarce resources
that could otherwise be reallocated to more effective uses.
Finally, and critically, ending juvenile life without parole does not guarantee the release
of any particular offender – indeed, of any offender. Instead, it merely leaves open the
possibility that a child who commits a crime can petition for release later in life, if he can
demonstrate that he is remorseful, has rehabilitated, and will not reoffend. Parole authorities in

not. Indeed, studies of criminal careers indicate that the vast majority of adolescents who engage in criminal or
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Pennsylvania can and should be trusted to make informed, reasoned decisions regarding the
release and continued incarceration of inmates petitioning for parole. Indeed, while the rate of
parole hovers around 50% in Pennsylvania,26 the rate of parole grants for those convicted of
violent crimes is far lower – less than 15%.27 And, for inmates for whom data are available, in
Pennsylvania, 12.5% of inmates who were paroled had been sentenced to serve prison terms with
a maximum sentence of 1 year or less, as compared to 5% nationwide.28 Given that offenders
who have been sentenced to serve prison terms carrying maximum sentences of 1 year or less are
the least culpable offenders, it appears that, proportionately speaking, Pennsylvania parole
authorities tend to award parole less frequently to more dangerous and more serious offenders
than their national counterparts.
Of course, whenever one discusses criminal punishment, victims and their families must
have a voice. And that is certainly no less true of parole proceedings. If House Bill 1999 is
enacted, victim constituencies will be able to object to parole for particular offenders. But in
particular situations, even the victims of crimes or their families may support the parole of
juvenile offenders. For example, at age 14, Quantel Lotts stabbed and killed his stepbrother
during an argument over a toy. Despite objections from the victim’s mother (Quantel’s
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stepmother), Quantel was tried and convicted as an adult and sentenced to die in prison.29
Similarly, in Florida, a victim petitioned for the release of the boy who – when he was 13 years
old – stabbed her.30 And, critically, it is important to remember and emphasize that the
legislation does not represent a “get out of jail card” for any offender; rather, it merely provides
an opportunity to be heard for the youngest offenders sentenced to the “second most severe
penalty permitted by law”31 after the death penalty, in recognition of the strong evidence of their
lesser culpability and greater rehabilitative potential, as a categorical matter.
Therefore, I support House Bill 1999 because it has no adverse impact on public safety
while allowing for flexibility in juvenile sentencing, thereby reducing incarceration costs and
recognizing the possibility and need for rehabilitation in young offenders.
Sincerely yours,

Anthony S. Barkow
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